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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
 
 
IN RE:  BAYER CORP. COMBINATION 
ASPIRIN PRODUCTS MARKETING AND 
SALES PRACTICES LITIGATION 
 
THIS PLEADING RELATES TO:  
 
ALL CASES 
 

 
09-md-2023 (BMC)(JMA) 
 
 
COGAN, District Judge 
 

 
DECLARATION OF DANIEL J. KUROWSKI IN SUPPORT OF  

PLAINTIFFS’ RESPONSE TO OBJECTIONS 
 
I, Daniel J. Kurowski, declare as follows: 
 

1. I am an associate attorney at Hagens Berman Sobol Shapiro LLP.  Elizabeth A. 

Fegan of my firm is Lead Class Counsel for the Settlement Classes, together with Michael 

London of Douglas & London PC. 

2. Attached as Exhibit 1 is a true and correct copy of Clyde Padgett’s objection in In 

re Chocolate Confectionary Antitrust Litig. (M.D. Pa.). 

3. Attached as Exhibit 2 is a true and correct copy of the objection submitted by 

Gary W. Sibley in In re Nutella Marketing and Sales Practices Litigation (D.N.J.). 

4. Attached as Exhibit 3 is a true and correct copy of the Order Denying Application 

of Claimant’s Counsel Darrell Palmer to Appear Pro Hac Vice (W.D. Wash. August 17, 2012). 

5. Attached as Exhibit 4 is a true and correct copy of the hearing transcript in Arthur 

v. Sallie Mae (W.D. Wash.). 

6. Attached as Exhibit 5 is a true and correct copy of the docket in Ormond v. 

Anthem, Inc., No. 05-cv-1908 (S.D. Ind.) 
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7. Attached as Exhibit 6 is a true and correct copy of Objector Strohlein’s 

postmarked objection. 

8. Attached as Exhibit 7 is a true and correct copy of the search report from the State 

Bar of California, indicating Mr. Joseph Darrell Palmer’s attorney registration address. 

 

I declare the foregoing is true and correct. 
 
Dated: March 1, 2013    Respectfully submitted, 
 
      /s/ Daniel J. Kurowski  

Daniel J. Kurowski 
HAGENS BERMAN SOBOL SHAPIRO LLP 
1144 W. Lake Street, Suite 400 
Oak Park, IL 60301 
Telephone:  (708) 628-4949 
E-mail: dank@hbsslaw.com 
Counsel for Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

Civil Action No. 1:08-MDL-1935 

IN RE: CHOCOLATE CONFECTIONARY 
ANTITRUST LITIGATION 

MDL No. 1935 
(Judge: Christopher C. Conner) 

FILED 
HARRISBURG, PA 

NOV 2 9 2011 

CLASS MEMBER CLYDE F. PADGETT'S 
OBJECTON TO PROPOSED CLASS ACTION SETTLEMENT 

I, Clyde F. Padgett, as a pro se member of this class action lawsuit by being an indirect 

purchaser and consumer, strongly object to the approval of the proposed class action settlement 

in this matter. One of the major problems with the proposed settlement is that Cadbury 

Defendants (as defined in the proposed Settlement Agreement) is free to continue its deceptive 

trade practices at anytime in the future. There is absolutely nothing in the proposed settlement 

agreement that would prohibit or even deter Cadbury's similar misconduct in the future. 

Obviously this is hardly a success for any of the class members, or even the public in general. 

The settlement is also problematic in the excessively broad release requested from the 

class members to the defendants. As stated in Section "D" (Release and Discharge) 36(b) the 

class members are even required to waive their legal rights provided to them by the California 

Civil Code Section 1542 (including similar provisions in other states). This isn't just overly 

broad, it's ridiculous, and if not both illegal and unethical, it should be. Class members should 

in no way be required to give up valuable legal rights that are outside the scope of this law suit. 
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It's only proper that the Defendants do receive a "reasonable" release if and/or once a fair, 

reasonable, and adequate settlement agreement is or has been reached, but not a release that is 

so overly broad that it would include any and every possible scenario conceivable to man. 

As for fair, reasonable and adequate, how can the proposed settlement agreement be in 

any way, shape or form, construed to meet any of those requirements when it provides 

absolutely NO benefit whatsoever to the class members! Aren't the attorneys for the plaintiffs 

supposed to be representing the class members? They are proposing that the class members 

receive nothing, ($0) while the complete settlement fund of $1,312,500.00 is used to pay 

attorney's fees (their personal paychecks), class representative awards, and expenses, while at 

the same time, Cadbury even covering the expenses of the notices and administration costs 

with the payment of an additional $250,000.00 into a "Notice and Administration Cost Fund". 

The attorneys want their fees, and somehow feel it fair or appropriate for the class 

representatives to receive compensation when the class as a whole will receive absolutely 

nothing. Obviously appears that the class members have lawyers and/or law firms representing 

them that lack the financial capacity to properly prosecute this case. This also raises the 

question that if these attorney's are "lacking" financially, did it have a bearing on the terms 

and conditions contained in the proposed settlement agreement? In recognition of this fact, 

the Court should take serious consideration in not only denying this proposed settlement 

agreement, but the possibility that appointing a more qualified and financially stable counsel 

would be in order and in the best interest of the Class as a whole. Further consideration that 

should be taken by the Court is the fact that an approval of this settlement could, and would 

very likely set a precedent for other class action Law Firms to also pursue settlement 
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agreements whereby they pocket large fees while at the same time depriving the class members 

of any benefit at all. 

These problems and issues raise very serious concerns about the appropriateness of the 

proposed settlement agreement, indicating that the parties have totally failed to meet their 

burden to prove that the settlement is fair, reasonable, OR adequate, and therefore should cause 

it to be rejected entirely. 

Respectfully submitted, 

/£� � ycte F.Padgett,Pro 
257 Canyon Creek Rd. 
Lufkin, Texas 75901 
936-676-8296 
cfplatco@gmail.com 
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Certificate of Service: I certify that this objection was delivered to the following Court by 
U.S. Postal, Priority Mail on November 23, 2011; 

Clerk of the Court 
United States District Court 
Federal Building & U.S. Courthouse 
228 Walnut Street, P.O. Box 983 
Harrisburg, PA 17108 

Delivered to the following counsel of record by e-mail on November 23, 201 1 ;  

Counsel for Plaintiffs: 

H. Laddie Montague, Jr. 
Ruthanne Gordan 
BERGER & MONTAGUE, P.C. 
1622 Locust Street 
Philadelphia, PA 191 03 
hlmontague@bm.net 
rgordon@bm.net 

Counsel/or Cadbury: 

Dennis P. Orr 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, NY 1 01 04 
door@mofo.com 

Michael D. Hausfeld 
Bruce J. Wecker 
HAUSFELD LLP 
1700 K Street, N.W., Suite 650 
Washington, DC 20006 
mhausfeld@hausfeldllp.com 
bwecker@hausfeldllp.com 
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···f<: 

-·,, ·: . ...... . , 

THE SIBLEY FIRM.,�:•, .. \' ➔ ·· ,., . 

, 1··: 

... . .t . ,,/ '-:. ,,_·.': 

At to r_n e y s and Co un �
1 
e 1 or. s.: ,{\:.�:� _ _,:,�.:;,,. '"""• 

••• , - L •.•• • '-. •' •• 4lk-13Ki1U�ilH$TRtcT:::COURT 
OISTRlCT OF NEW JERSEY 

RECEIVED 

June 8, 20122012 JUN 11 Arl 10 5'3 

/ Clerk of Court · 
. •  i.... .  

),, · 
U.S. Districf Court for'the District of New Jersey 
Clarkson S. Fisher,-Building & U.S. Courthouse 
-402 East State Street, Room 
Trenton, New Jersey 08608 ·. 

Joseph P. Guglielmo. 
SCOTT+SCOTT LtP 
500 Fifth Avenue� 40th Floor 
New y�rk, NY 101_10 

James ·E. Cecchi-;·_:·. 
CARELtA,-BYRNE, CECCHI; OLSTEIN, 
BRODY & AGNELLO, P:C 
5 Becker Farm Road 
Roseland, NJ 07068 

Keith E. Eggleton 
Colleen Bal 
Dale R. Bish 
WILSON SONSINI GOODRICH & ROSATI PC 
650 Page Mill Road 
Palo Alto, CA 94304-1050 

"Re: Nutella ilfarketing and Sales Practices Litigation; Cause No 3:JJ-cv-01086-FLW-DEA 
United States District Court, District ofNew Jer�ey 

Dear Sir or Madam: 

Enclosed for filing in the above-referenced case please find an original Objection to 
Proposed Settlement· and one copy._ Please file stamp them and return the copy to us in the self 
addressed stamped envelope included. 

Thank you for yoqr attention to this niatter. 

GWS/sj 
enclosure 

Akard Plaza • 2414 North Akard Street • Suite 700 • Dallas. Texas 75201 

Tel: 214-522-5222 • fax: 214-855-7878 
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UNITED ST ATES DISTRICT couRieE,rK·ru:storsTRJCT'?COlJRT FOR THE DISTRICT OF NEW JERSE�ISTRICT OF NEW JERSEY 

IN RE: 

NUTELLA MARKETING AND SALES 
PRACTICES LITIGATION 

TO THE HONORABLE FREDA L. WOLFSON: 

RECEIVED 

Case No.: 3:11.?JU20t81i-}t"flf11MJ 59 

OBJECTION TO 
SETTLEMENT 

PROPOSED 

I, Gary W. Sibley, ("Objector") objects to the proposed settlement in In re: Nutella 

Marketing and Sales Practices Litigation, 3:11-cv-01086, U.S. District Court, District of New 

Jersey. 

1. Objector does not intend to appear at the Fairness Hearing, but does request to be 

allowed to listen to the hearing by telephone. 

I. Objector is a Class Member 

2. Objector declares that he has reviewed the Settlement Class definition and is a 

class member. 

3 Objector's current address is 2414 North Akard Street, Suite 700, Dallas, TX 75201. 

4. Objector may be reached by telephone at (214) 522-5222 or by email at g@juris.cc. 

5. The Settlement is not fair, reasonable, or adequate and Objector objects to the proposed 

Settlement for the following reasons: 

II. Objection to Class Notice 

In this case, for reasons that are unclear, no attempt has been made to give individual notice. 

Although the notice plan makes mention of Facebook, no effort is made to use Facebook in 

any meaningful way. Nor does it appear that the Defendant's website on http://ferrero.com is 

Objection to Proposed Settlement - Page 1 
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being used to identify members of the class. The failure to explain why individual notice is not 

being given makes the notice plan insufficient. 

6. The Federal Judicial Center (http://www.fic.gov) includes a section entitled "Judge's 

Class Action Notice and Claims Process Checklist and Plain Language Guide 2010." This article 

suggests proper notice should reach 70-95% of members in a class action. The Notice Plan in 

this settlement appears mortally deficient in this regard. The Notice could be improved by 

attaching a claim form to jars. 

7. The Notice Plan, as presented, does not come close to giving the notice required by Fed. 

R. Civ. P. 23(c). 

III. The Problem with Cy Pres 

The idea of cy pres (from the French cy pres comme possible - "as near as possible") 

originated in the trust context, where courts would reinterpret the terms of a charitable trust when 

literal application of those terms resulted in the dissolution of the trust because of impossibility 

or illegality. 1 In a classic 19th century example, a court repurposed a trust that had been created 

to abolish slavery in the United States. Since slavery had been abolished, the trust was 

repurposed to provide charity to poor African-Americans. Jackson v. Phillips, 96 Mass. 539 

(1867). The California Supreme Court endorsed the use of cy pres or "fluid recovery" 

mechanism in class action settlements in 1986, to distribute proceeds to a "next best" class of 

consumers, and many other courts have gradually adopted the procedure. State v. Levi Strauss & 

1 Susan Beth Farmer, More Lessons From the Laboratories: Cy Pres Distributions in Parens Patriae Antitrust 
Actions Brought by State Attorneys General, 68 FORDHAM L. REV. 361, 391-93 (1999); RICHARD POSNER, 
ECONOMIC ANALYSIS OF LAW 609-10 (4th ed. 1992); BRYAN A GARNER, BLACK'S LAW DICTIONARY 
392 (7th ed. 1999). "Justification for the use of the doctrine [in the middle ages] was laid on the shoulders of the 
donor, the idea being since the object of the testator in donating the money to charity was to obtain an advantageous 
position in the kingdom of heaven, he ought not to be frustrated in this desire because of an unexpected or 
unforeseen failure." Id. (quoting EDITH L. FISCH, THE CY PRES DOCTRINE IN THE UNITED STATES 4 
(1950)). 

Objection to Propo��d Settlement - Page 2 
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Co., 41 Cal. 3d 460, 715 P.2d 564, 224 Cal. Rptr. 605 (1986). Cy pres settlements arise in one of 

three circumstances: 

• There is a fixed settlement fund that exceeds the amount paid out because only a few 

class members have registered to be claimants; 

• The court ( often at the parties' behest) decides that administering a settlement by paying 

class members directly would be too expensive; 

• The parties otherwise agree that a case shall be settled by paying a third party. 

This settlement covers the possibility that each class member's payment may be reduced 

pro rata, the possibility of a supplemental payment or a cy pres donation depending upon 

whether the 2.5 million dollar settlement fund is exhausted.2 The cy pres recipient is not named, 

(Paragraph 49 of the Settlement Agreement). Left-over money being distributed to a different 

set of consumers who may or may not coincide with "next best" option to the class is not 

supportable. Are the named parties actually suggesting to the Court that class members agree to 

be bound to a settlement calling for payout of class funds to a phantom? 

The problem of distributing class funds to third party charities that have little or no 

connection to the class members was first considered in the frequently cited case of Six Mexican 

Workers v. Arizona Citrus Growers, 904 F.2d 1301 (9th Cir. 1990). The problem, as that court 

noted, was that the benefit was given to a group too far removed from the class and suggested 

that if cy pres was used, it should be to the next best party. Here, the proposed settlement is 

silent on the recipient. Notwithstanding the funds going to charitable organizations, the fact 

remains that cy pres awards have no place in American jurisprudence because the problem still 

remains that cy pres awards do not provide compensation to the injured class members. 

2 Which is actually less, since expenses and a clear sailing attorneys fees award of 30% are paid out first. 

Objection to Proposed Settlement- Page 3 
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Certainly it cannot be said that a cy pres award in this situation will make a class member 

feel better to give the Defendants' money to an unnamed party than to the class itself. There is no 

valid reason in this case to distribute funds to anyone other than class members. 

Judge Richard Posner has argued that cy pres is a misnomer in the class action context: 

[ Cy pres] doctrine is based on the idea that the settler would have preferred a 
modest alteration in the terms of the trust to having the corpus revert to his 
residuary legatees. So there is an indirect benefit to the settler . .  In the class action 
context the reason for appealing to cy pres is to prevent the defendant from walking 
away from the litigation scot-free because of the infeasibility of distributing the 
proceeds ofthe settlement (o.r the judgment, in.the rare ;case in which. � cla�s aetion 
goes to judgment) to the class members. There is no indirect benefit " to the class 
from the defendant's giving the money to someone else. In such a case the "cy 
pres" remedy (badly misnamed, but the alternative term - "fluid recovery" - is no 
less misleading) is purely punitive. Mirfahisi v. Fleet Mortgage Corp. , 356 F .3d 
781, 784 (ih Cir. 2004). 

The Court, in its role as a fiduciary, should not approve the proposed settlement without a 

· compelling reason for a cy pres recipient. Even then, due process requires that the recipient be 

named in the notice. As notice now stands, the class cannot make an informed decision on 

whether or not to object to the cy press recipient. The nomination of a cy press recipient should 

be carefully vetted prior to nomination and the recipient clearly announced prior to notice. The 

vetting process should include review of the cy pres recipients for any relationship with any class 

representatives, class counsel, the Defendants and their attorneys. Any relationship between the 

parties or their attorneys with the recipient should be grounds for disqualification of the intended 

recipient. This should have been accomplished by the Court requiring a Disclosure Statement 

prior to the notice. In addition, to avoid any ethical issues, no recipient of a cy pres award should 

have a relationship with the Judge. 

Cy pres is overused in class actions. Generally, the funds should be distributed to the 

class. This would have at least two desirable effects: (1) reward diligent class members and (2) 

Objection to Proposed Settlement - Page 4 
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raise participation rates in class actions. As used today it has three deleterious effects: (1) lowers 

the recovery to participating class members, (2) rewards counsel for the parties (since they are 

the naming parties) and (3) confers no real tangible benefits on the class. 

IV. Objections to the Settlement. 

The settlement is not fair, reasonable or adequate and Objector objects to the proposed 

settlement for the following additional reasons: 

While it is possible to obtain a cash payment by submitting a rather easy-to-file claim 

form, the question still remains as to how many class members the publication notice will reach. 

The class members are receiving limited economic benefits, probably 1.5 million dollars 

after administration expenses and attorney fees are deducted from the 2.5 million dollar 

settlement fund. The supposed benefit to the class is in the form of an Agreed Injunction. In the 

Agreed Injunction, Defendant does no more than agree to follow current law and not 

misrepresent its services; this is already required of the Defendant under current law. The 

injunctive relief touts changes to the product label, new television commercials and website 

changes. These changes are of little to no value. 

The notice should have been attached to the label. The product label is being changed 

anyway. Therefore, it would have cost little to nothing to include notice on the new label. Notice 

on the label would have been the best notice under the circumstances and cost nothing. 

A Court should consider the following factors in granting approval to a class settlement: 

(1) How much is the injunction worth to the class as a practical matter? 

(2) What is the dollar value the relief might yield? 

(3 ) What is the real cost to Defendant? 

Objection to Proposed Settlement - Page 5 
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(4) Does the injunction do anything more than restate the obligation that Defendant 

has under existing law? 

(5) Is the class being asked to give up valuable economic damage claims? 

Objectors would submit that the answers to the questions above are: 

( 1) Very little. 

(2) Very little, except for the portion of the settlement concerning arbitration on 

which no financial value has been placed. 

(3) Not much. 

(4) No. 

(5) Yes. 

Considering what the class is being asked to give up, and what little benefit the class will 

receive, the Court should reject the proposed settlement. 

If a consumer did not read the product label before - which told the consumer of the high 

sugar content - what will be different on the new label that will ensure that consumers are more 

aware? 

As to the television commercials, it is common knowledge that compames run 

advertising campaigns and television commercials for a limited time. Class members are left to 

speculate whether or not the Defendant would have changed the commercials anyway. Besides, 

the class has not seen nor approved the commercials. In effect, class counsel has not seen nor 

approved the commercials, yet they are asking the court to blindly approve them. 

V. Class Counsel's Requested Attorney Fees are Unreasonable Because: (a) the Value 

of the Settlement to the Class is Im permissibly Overstated and (b) the fee itself is excessive. 

Objection to Proposed Settlement - Page 6 
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1. In reviewing a proposed settlement, it is the role of the District Judge to protect 

the class's interest by acting as a fiduciary for the class. In re Rite Aid Corp Securities 

Litigation, 396 F.3d 294, 307 (3d Cir 2005). The actual value to the class warrants careful 

scrutiny and additional information from the parties. The attorney fee provisions have clear 

sailing, meaning that of the amount paid out by the Defendant (5.5 million dollars) attorney fees 

and expenses will be roughly 4 million dollars, or over 70% of the total value. Class Counsel 

will, of course, tout the value of the injunctive relief, but as discussed above the Defendant is 

doing no more than to agree to follow existing law. The attorney fees are excessive at 30% and 

are grossly excessive at 60%. The Court should not allow such excessive fees. 

2. The only way to reliably calculate the actual value to the Settlement Class in this 

case is to base the calculation on the number of actual, successful reimbursement claims. 

3. Under the foregoing, the attorney fee petition in this Settlement is unreasonable 

because the Settlement is over-valued. The Settlement should not receive final approval until the 

court has taken steps to remedy these valuation errors. 

Objector reserves the right to amend his objection to include objections may by others, so 

long as it is done prior to the Fairness Hearing. 

Respectfully submitted, 

Objection to Proposed Settlement - Page 7 
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I • l ► 

CERTIFICATE OF SERVICE 

I hereby certify that on the _!__ day of June 2012, a true and correct copy of the 
Objection to Proposed Settlement was served on all counsel of �d by United States mail and 
facsimile. _/ 

Objection to Proposed Settlement - Page 8 
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ORDER DENYING APPLICATION OF 

CLAIMANT’S COUNSEL DARRELL PALMER 

TO APPEAR PRO HAC VICE 
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THE HONORABLE JOHN C. COUGHENOUR 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

ALYSON HERFERT, et al., 

 Plaintiffs, 

 v. 

CRAYOLA, LLC, 

 Defendant. 

CASE NO. C11-1301-JCC 

ORDER DENYING APPLICATION 

OF CLAIMANT’S COUNSEL 

DARRELL PALMER TO APPEAR 

PRO HAC VICE  

 

The application of Claimant’s counsel, Darrell Palmer, to appear pro hac vice (Dkt. No. 

59, as amended (Dkt. Nos. 72, 73)) is denied for failure to appear at a prior hearing and for 

material nondisclosures in his application. Mr. Palmer falsely declared under penalty of perjury 

that he had not been disbarred or formally censured by a court of record or by a state bar 

association. (Dkt. No. 59). In fact, Mr. Palmer was temporarily suspended from the Colorado Bar 

Association, the State Bar of Arizona, and the State Bar of California as a result of a Colorado 

felony conviction. Mr. Palmer has submitted a letter to the Court attributing his failure to 

disclose these suspensions to an oversight on the part of his assistant. Any professional should 

know better than to blame his assistant for such a serious misstatement in a document containing 

his own signature. The Court relies on an attorney’s signature as his personal attestation that the 

information submitted is true and complete. It was Mr. Palmer’s responsibility, and his alone, to 

ensure the accuracy of his application.  

Case 2:11-cv-01301-JCC   Document 74   Filed 08/17/12   Page 1 of 2
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ORDER DENYING APPLICATION OF 

CLAIMANT’S COUNSEL DARRELL PALMER 

TO APPEAR PRO HAC VICE 

PAGE - 2 

For the foregoing reasons, the application of Claimant’s Counsel, Darrell Palmer, to 

appear pro hac vice is DENIED, and the portion of the Court’s August 10th order (Dkt. No. 71) 

requiring Mr. Palmer to appear in person before the Court on August 21st is VACATED. 

DATED this 17th day of August 2012. 

A  
John C. Coughenour 
UNITED STATES DISTRICT JUDGE 

Case 2:11-cv-01301-JCC   Document 74   Filed 08/17/12   Page 2 of 2
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON AT SEATTLE
_____________________________________________________________

MARK A. ARTHUR, CIRILO
MARTINEZ, PARI NAJAFI and
HEATHER MCCUE on behalf of
themselves and all others
similarly situated,

Plaintiffs,

v.

SALLIE MAE, INC.,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

NO. C10-198JLR

SEATTLE, WASHINGTON
SEPTEMBER 14, 2012

MOTION HEARING

_____________________________________________________________

VERBATIM REPORT OF PROCEEDINGS
BEFORE THE HONORABLE JAMES L. ROBART

UNITED STATES DISTRICT JUDGE
_____________________________________________________________
APPEARANCES:

For Plaintiffs: MR. JONATHAN D. SELBIN
MS. BETH E. TERRELL
MS. ALISON STOCKING
MR. MATTHEW R. WILSON

For Defendant:

For Intervenor
Judith Harper and
Objectors Sweeney
and McBean:

MS. JULIA B. STRICKLAND
MS. LISA M. SIMONETTI
MR. ERIC D. REICIN

MR. DARRELL PALMER
MR. BRIAN J. TRENZ

Reported by: Kari McGrath, CCR, RMR, CRR
Federal Court Reporter
206.370.8509
kari_mcgrath@wawd.uscourts.gov
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PROCEEDINGS
_____________________________________________________________

THE COURT: Please be seated. The clerk will call

this matter.

THE CLERK: Case C10-198, Mark Arthur versus Sallie

Mae.

Counsel, please make your appearances.

MR. SELBIN: Good afternoon, Your Honor. Jonathan

Selbin from Lieff Cabraser Heimann & Bernstein on behalf of

plaintiffs and the proposed class.

THE COURT: Thank you.

MS. TERRELL: Good afternoon. Beth Terrell from

Marshall Daudt & Willie on behalf of plaintiffs and the

proposed class.

MS. STOCKING: Good afternoon. Alison Stockins,

Lieff Cabraser Heimann & Bernstein on behalf of the

plaintiffs and proposed class.

MR. WILSON: Good afternoon, Your Honor. Matt Wilson

from Meyer Wilson on behalf of plaintiffs and the proposed

class.

MS. STRICKLAND: Good afternoon, Your Honor. Julia

Strickland from Stroock & Stroock & Lavan on behalf of

defendant Sallie Mae.

THE COURT: Thank you.

MS. SIMONETTI: Good afternoon, Your Honor. Lisa
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Simonetti, Stroock & Stroock & Lavan, on behalf of defendant

Sallie Mae.

MR. REICIN: Good afternoon. Eric Reicin, deputy

general counsel for Sallie Mae.

MR. PALMER: Good afternoon, Your Honor. Darrell

Palmer on behalf intervenor Judith Harper and objectors

Sweeney and McBean.

MR. TRENZ: Good morning, Your Honor. Brian Trenz on

behalf of intervenor Judith Harper.

THE COURT: Counsel, there are four matters before me

today, and I'm going to take them in the order that makes

sense to me, which will be, first, to take up Docket 251,

which is the motion for revocation of court's order granting

admission pro hac vice to Darrell Palmer. That will be

followed by Docket 232, motion for attorneys' fees filed by

intervenor Judith Harper. Third will be Docket 219, motion

for final approval of amended class action settlement. And

then last will be the motion for attorneys' fees and costs

and service awards in connection with the amended class

action settlement.

I will tell you that I will definitively rule on the

motion for revocation. I will definitively rule on

Ms. Harper's motion for attorneys' fees. I will give you my

oral indication of granting or denying the motion for final

approval of class action settlement, and the motion for
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attorneys' fees and costs. Those will be confirmed by a

written order which will have further detail to it. So that

will be our schedule for the day.

Mr. Palmer, why don't you go to the podium, since I would

like to hear from you. Mr. Palmer, you filed in connection

with this matter a declaration of Darrell Palmer in support

of Ms. Harper's motion for award of attorneys' fees and

costs, and it's in the form of a declaration of some six

pages, signed under penalty of perjury.

Is there anything in that declaration that you want to

change before I rule on the motion?

MR. PALMER: This is the declaration in connection

with the application for attorneys' fees, Your Honor?

THE COURT: Yes.

MR. PALMER: I don't have that in front of me. I

couldn't answer that question at this time.

THE COURT: Well, you signed it under penalty of

perjury.

MR. PALMER: Yes.

THE COURT: And you reviewed it before you signed it?

MR. PALMER: Yes.

THE COURT: You believed everything in it was true at

that time?

MR. PALMER: I believe so.

THE COURT: All right. Well, this is my issue then:
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Paragraph 5, quote, "I notified the court of the foregoing

deficiencies during the December 17, 2010, conference call

between the court and all counsel. As a result, the court

ordered that class and defense counsel look into the

'missing' class members and report back to the court

immediately. The district court also extended all deadlines

for the settlement."

Do you have any reason to believe that that isn't your

account of what happened?

MR. PALMER: This was for December of 2010?

THE COURT: December 17, 2010.

MR. PALMER: I don't think I was -- I don't think I

participated in that call, Your Honor.

THE COURT: I don't think you did either. First off,

there was no call.

MR. PALMER: Right.

THE COURT: It was a court hearing.

MR. PALMER: Right.

THE COURT: You didn't show up. You didn't speak.

MR. PALMER: Correct.

THE COURT: How can you tell me, "I notified the

court of the foregoing deficiencies during the December 17,

2010, conference call"?

MR. PALMER: Well, I think it's either an error in

the date, or it's referring to the objections that we filed.
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THE COURT: "I notified the court of the foregoing

deficiencies during the December 17, 2010, conference call."

That is a flat-out statement, sir.

MR. PALMER: Yes.

THE COURT: Is it true?

MR. PALMER: There was no call, that I recall.

THE COURT: In your declaration, you state, "I am the

lead partner at the Law Offices of Darrell Palmer." That

could be good, since it's named after you. And apparently

you have a Kira Rubel, senior associate, who is mentioned on

page 4 --

MR. PALMER: Correct.

THE COURT: -- as having worked 272 hours in this

matter.

MR. PALMER: That's right.

THE COURT: And in pleadings which she has filed with

this court, it lists her as having applied for and been

granted pro hac vice status.

MR. PALMER: That would be incorrect. She has not

yet applied for pro hac vice status in this court.

THE COURT: Then why is she signing pleadings

submitted to this court?

MR. PALMER: I think the one pleading that she

signed, as I recall, was done at a time when I was

unavailable to sign it.
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THE COURT: Is it a regular practice in your law firm

to have someone engage in unauthorized practice of law by

signing pleadings in courts where they are not admitted?

MR. PALMER: No, sir.

THE COURT: All right. You may be seated. Thank

you.

The ruling of this court will be as follows: Plaintiffs

move the court to revoke Darrell Palmer's pro hac vice

admission on the grounds that he made a false statement in

his pro hac vice application.

My colleague, Judge Coughenour, on August 17, 2012, denied

Mr. Palmer's pro hac vice application for the reason of

containing the same false statement and, secondly, because,

in part, Mr. Palmer blamed his assistant for the error.

Those of us who know Judge Coughenour well know that that

would never be a good idea.

Mr. Palmer represents that it was an innocent mistake on

his part in connection with his application in this matter,

and has submitted an amended application that corrects the

false statement. He also takes full responsibility for the

error, while stating, quote, "Mr. Palmer's office made an

inadvertent error."

It is undisputed that Mr. Palmer made a false statement in

his pro hac vice application. He declared under penalty of

perjury that he had, quote, "not been disbarred or formally
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censured by a court of record or by a state bar association;

and there are no disciplinary proceedings against me," in the

record at Docket 97.

In fact, Mr. Palmer was temporarily suspended from the

Colorado Bar Association, the State Bar of Arizona, and the

State Bar of California as a result of a Colorado felony

conviction in the 1990s.

Pursuant to Western District of Washington Local

Rule 2(f)(3), an attorney may be subject to disciplinary

action for violation of the Standards of Professional

Conduct, including the Federal Rules of Civil Procedure.

Under Federal Rule of Civil Procedure 11, an attorney's

signature on a court filing certifies that to the best of the

person's knowledge, the facts presented in the documents have

evidentiary support, Federal Rule of Civil Procedure

11(b)(3).

Here, Mr. Palmer improperly certified and declared under

penalty of perjury that he did not have a disciplinary

history. As such, he violated the Standards of Professional

Conduct set forth in the local rules and is subject to

disciplinary action.

Mr. Palmer attempts to mitigate his error by

distinguishing the cases cited by plaintiff, explaining that

he was temporarily disbarred for conduct unrelated to the

practice of law, asserting that he meets the standards for
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pro hac vice application in this district, taking

responsibility for his error, contending that his work

substantially benefitted the class, and maintaining that

plaintiffs have bad motives for bringing this action.

I have not conducted an independent investigation into the

Colorado Bar Association action, or Colorado conviction, and

I don't know if it was a disbarment or a suspension. But

everyone seems to describe it as either one or the other of

those.

MR. PALMER: So the record is clear, it was a

suspension, Your Honor.

THE COURT: Please don't interrupt me, sir. You are

in enough trouble already.

This misses the point that it is a civil rule violation

under Rule 11, not Mr. Palmer's suspension, that is at issue

in this matter. I really don't want to know about the facts

of the underlying proceeding. We will assume, since

Mr. Palmer is an officer of the court, that it was an

inadvertent problem.

However, in this matter, the conduct is unacceptable.

Mr. Palmer was alerted to the problem when his pro hac vice

application in Judge Coughenour's case was challenged. That

was on October 10, 2012 (sic). Mr. Palmer did not

immediately raise and seek to correct the same mistake in

this case. In fact, plaintiffs waited ten days before filing
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their motion to give Mr. Palmer time to raise and correct the

issue.

Mr. Palmer did not file an amended pro hac vice

application until August 27, 2012, a full 17 days after being

notified of the problem. This does not demonstrate candor

with the court or that he took seriously the fact that he

made a false statement under oath.

Additionally, Mr. Palmer has apparently submitted false

pro hac vice applications in at least three other cases. As

a final note, the false statement in the pro hac vice

application is not the only misrepresentation Mr. Palmer has

made to this court. It is impossible to reconcile a

declaration submitted to this court under penalty of perjury,

dated May 17, 2012, with the court record. And Mr. Palmer

has now acknowledged that it is incorrect. That serves as

the basis for his fee application in this matter.

As will be further discussed today, Mr. Palmer made

several other misrepresentations in his motions for

attorneys' fees. These misrepresentations confirm my

conclusion that the court sanction Mr. Palmer by revoking his

admission in this case. Therefore, Docket 251 is granted,

and Mr. Palmer's pro hac vice is revoked.

Let me then take up next the question of the motion for

attorneys' fees by Judith Harper.

I'm not having argument, counsel. I'm ruling from the
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bench.

MR. TRENZ: I apologize.

THE COURT: Are you admitted?

MR. TRENZ: Yes, Your Honor, I am.

THE COURT: Good. I'm glad to hear we got one right.

Under certain circumstances, attorneys for objectors may

be entitled to attorneys' fees from the common fund.

Objectors may claim the entitlement to fees on the same

equitable principle as class counsel when their objections

result in an increase to the common fund or otherwise

substantially benefit the class.

Where objectors do not add any new legal argument or

expertise and they do not participate constructively in the

litigation or confer a benefit on the class, they are not

entitled to an award premised on equitable principles, the

Rodriguez versus Disner case, 688 F.3d 645-658, Ninth

Circuit, 2012.

Ms. Harper seeks an award of $1,116,250 in attorneys'

fees, $7,805.04 in costs, and a $3,000 service award.

Ms. Harper arrives at the approximately $1.1 million fee

award by taking 25 percent of $4.65 million, representing the

increase in the value of the fund after the additional class

members were discovered. Under the lodestar cross-check, she

requests a multiplier of 4.51. She maintains that the

requested fees are warranted because her actions directly
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resulted in this benefit to the class.

Ms. Harper's counsel asserts that their actions resulted

in the following benefits to the class: Number one, during a

December 17, 2010, conference call, they notified the court

of their fear that the parties had effectively left out a

portion of eligible class members from the original notice.

That is found in the Harper fee motion at page 2.

Mr. Palmer specifically states in his declaration, "I

notified the court of the foregoing deficiencies during the

December 17, 2010, conference call between the court and all

counsel. As a result, the court ordered that class and

defense counsel look into the 'missing' class members and

report back to the court immediately." Palmer declaration,

which is found in the docket at 232-1, paragraph 5.

Ms. Harper's counsel does assert that their observation

directly resulted in over 3 million additional class members

being discovered. We now know, as has been admitted by

counsel today, that those statements are false.

Second, they identify the fact that the original

settlement agreement did not provide monetary benefit to

class members who were 180 days or more delinquent but who

had since paid off their debt, in the Palmer declaration at

paragraph 4. They identified the fact that "charged-off"

class members were not provided monetary relief, Palmer

declaration at paragraph 4.
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They identified the issue in the original settlement that,

although the lawsuit complained only of the statutory

violations committed by Sallie Mae, the settlement included

all released parties, Palmer declaration at paragraph 4.

The settlement agreement addressed the following

deficiencies identified by Ms. Harper's counsel: Clearly

identifying the fact that the settling defendants included

all released parties; permitting monetary recovery to those

who were over 180 days late in making payments but who have

since paid off their debt; three, ensuring that all class

members received adequate notice of the settlement; and,

four, increasing the common fund to reflect the increase in

class membership.

Finally, they claim the court instructed the parties to

revise the revocation form in accordance with Ms. Harper's

counsels' suggestion prior to making it available to the

class.

Despite Ms. Harper's counsels' contention, they did not

directly add to the discovery of additional class members.

Sallie Mae's Rule 30(b)(6) deponent, Michael Walter,

testified that Sallie Mae realized its error after internal

counsel asked Mr. Walter to research a Sallie Mae borrower's

account and see if they were on the original notice list and

found that they were not on that list.

Mr. Walter further testified that Sallie Mae discovered
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additional class members who were omitted from the original

notice when internal counsel asked Mr. Walter to research a

borrower that had a potential lawsuit with Sallie Mae.

Plaintiffs have submitted persuasive evidence that neither

Ms. Harper nor her counsel had anything to do with the

discovery of the additional class members.

As we have already discussed, Mr. Palmer makes the bald

assertion, in fact, a statement, in his declaration that he

notified the court of the deficiencies during a nonexistent

December conference call. As a result, the court was

supposed to have ordered the class and defense counsel look

into class members.

The transcript of the December 17, 2010, in-court hearing

indicates that Mr. Palmer did not speak at all during the

hearing, and the court did not order the parties to

investigate any, quote, "missing," unquote class members.

Instead, it shows Mr. Dashiak, not Mr. Palmer, on behalf

of objectors McSweeney, Heath, and McBean, asserted that no

notice had been sent to class members in relationship with

affiliates or subsidiaries of Student Loan Marketing,

including Arrow Financial.

Counsel for Sallie Mae responded that notice had been sent

to these class members. Counsel did not at that time know of

the additional class members. In short, Ms. Harper's counsel

did nothing that resulted in the discovery of the additional
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class members. Furthermore, class counsel, not Ms. Harper's

counsel, negotiated the additional $4.65 million in the fund,

and are therefore responsible for that added benefit.

Ms. Harper's counsels' contention that they added a

substantial benefit to the class by identifying the fact that

"charged-off" members are not provided monetary relief and

identifying the issue that the settlement included all

released parties is unavailing. The court rejected

Ms. Harper's objection regarding the "charged-off" class

members, and there is no indication that any change between

the original settlement and the amended settlement relating

to the released parties added any benefit to the class.

Further, Ms. Harper's counsel makes yet another

misrepresentation when they asserted that the court

instructed the parties to revise the revocation request form

in accordance with counsel's suggestion. The court did no

such thing. See the court's order of January 10, 2012, at

page 20.

The only benefit that Ms. Harper's counsel provided to the

class was pointing out that the original settlement did not

provide a monetary benefit to class members who were 180 days

or more delinquent but who had since paid off their debt.

This was a suggestion adopted by the parties in the amended

settlement, and it has provided a benefit to those class

members who are now able to receive a cash award.
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Nevertheless, there is insufficient evidence in the record

for the court to conclude that this suggestion resulted in a

substantial benefit to the class so as to warrant attorneys'

fees. For example, there is no evidence regarding how many

class members will benefit from this change. As such, it

does not warrant any award of attorneys' fees and costs.

There are additional factors, counsel, against awarding

attorneys' fees and costs to Ms. Harper's counsel. First of

all, many of their motions since the motion to intervene have

been rejected by the court, suggesting that the actions were

to disrupt and delay, which is consistent with the fact that

Mr. Palmer is a, and I'll use the phrase "professional" not

in any favorable sense, objector. I believe that he has

previously been labeled that by one of my colleagues.

Second, counsel has made at least three misrepresentations

to the court in their motions for attorneys' fees, in

addition to the false statement on the pro hac vice

application.

Finally, the motion for attorneys' fees, a very

significant document, is signed by Kira Rubel, who represents

to the court that she is admitted pro hac vice, in addition

to Mr. Palmer, who now says that he wasn't there. Ms. Ruble

has not been admitted pro hac vice. Therefore this is

another misrepresentation.

Finally, even if the court deems it appropriate to make
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some award of attorneys' fees here, Ms. Harper's counsel

bears the burden of documenting the appropriate hours and

providing support for those hours and the hourly rate. And

her support is far too bare-boned and inadequate to satisfy

this burden.

Finally, it is highly questionable whether Ms. Harper even

has standing in this action. Although Ms. Harper has

testified and presented declarations that she received 40 to

50 calls from Arrow Financial on her cell phone in violation

of the TCPA, Sallie Mae has presented a declaration that

Arrow Financial only has records of calling Ms. Harper's home

and fax lines.

Consistent with the findings in other judicial districts,

based on the submissions of the parties, the court finds

Sallie Mae's declaration has more credibility than Ms. Harper

for the following reasons:

Ms. Harper has not produced phone bills establishing the

alleged calls, even though Sallie Mae has requested them and

that would definitively resolve the matter in her favor; two,

Ms. Harper has made a false statement in a declaration that

she received a voicemail on December 3, 2010, when in fact

she received that voicemail in December 2008, paren, she now

claims this was simply a mistake, but it was once again in a

declaration submitted to the court; and, finally, Arrow

Financial has records that indicate it made a call to
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Ms. Harper's home number on December 3, 2008, at the precise

time of the voice message Ms. Harper contends was left on her

cell phone.

For these reasons, I would resolve any factual disputes

regarding Ms. Harper's standing in favor of Sallie Mae, and

do not believe that she has standing in this matter.

Because Ms. Harper's counsel has not established their

entitlement to an attorneys' fee award, there is no reason to

award Ms. Harper a service award of $3,000.

In sum, the court denies Ms. Harper's motion for

attorneys' fees, costs, and a service award.

We will now turn to the third motion, which is the motion

for final approval of the amended class action settlement. I

will hear from the plaintiffs first.

MR. SELBIN: Thank you, Your Honor. May it please

the court. Jonathan Selbin, Lieff Cabraser Heimann &

Bernstein, on behalf of plaintiffs in the proposed class.

I know the court knows the history of this case

intimately. I'm not going to walk through that history or

all of the aspects of the settlement. I'm going to very

briefly summarize a few points, and then I'm happy to answer

any questions the court may have, if that's acceptable.

THE COURT: Do your summary. I would like to hear

you address by category the objectors.

MR. SELBIN: Okay. I can do that, Your Honor. Very
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briefly, to focus on the summary for a moment, we think this

is an outstanding settlement. We recognize it's been

somewhat of a long road to get from there to here. But we're

here, and we think it's time to bring this case to an end.

We are proud to present this settlement to the court for

its final approval. It provides core relief to all 8 million

class members, all of whom had the right -- many of whom

exercised the right to stop the phone calls that were at

issue here and to do so by the submission of a very simple

form. Some 100,000 -- just shy of 100,000 individuals

elected that remedy.

In a case about statutory damages, in other words, no

actual injury, no personal injury, no property damage, no

economic loss even, a case about statutory damages, Sallie

Mae is paying $24.15 million.

There is a declaration in front of Your Honor from the

claims administrator, Jennifer Keough, with all of the final

claims data in it. And it provides that, based on the claims

that they've processed and all the information they have,

they estimate that the class members will receive somewhere

between $110 and $120 each. The best bet is something like

$116 each. I know that was an issue of concern for Your

Honor back in December of 2010, what those numbers would look

like. We noticed the class at $20 to $40, to be on the

conservative side. In fact, the payoff is going to be about



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

$116 each.

Direct notice -- individual direct notice was provided to

almost 95 percent of the class. This isn't a case where we

have to worry that class members didn't get notice. This

wasn't a publication notice case. This was a case where we

knew the names and addresses and e-mail addresses of just shy

of 95 percent of the class. Most of those people got notice

twice as a result of the original settlement and the amended

settlement.

The overwhelming class member response has been positive.

The numbers are in front of Your Honor. But just to walk

briefly through them, we've had 163,250 individual, unique

claims filed. We've had 99,860 revocation requests

submitted. A total of 171,263 unique individuals have chosen

to participate in one form or the other. So there's a lot of

overlap in those numbers. But it's a total of 171,263

individuals. We've had 35 objectors that were set out in 28

total objections. But there were 35 individual class members

who objected. We've had 395 opt-outs.

We've had no state Attorney General objections, as Your

Honor may be familiar with these days, under CAFA, because we

send out a notice to all the state AGs. And I think that was

accomplished here on three occasions as a result of various

changes that took place. And many of those state AGs are

typically very active these days. They are heard from in
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cases where they see a problem. We have had no objections or

even calls or concerns from any state's Attorney General

about this settlement.

Most of the objections, Your Honor -- I can walk through

them more specifically, but the overwhelming majority of them

are of the "The settlement could have been more money"

nature. We think the case law is pretty clear as to why

that's not a valid generic objection to make.

Your Honor asked us to brief, and we did brief, on

preliminary approval, after the initial denial of preliminary

approval, the comparison of the value of the settlement to

the potential damages.

And as we walk through there, Your Honor, it's hard to

come up with numbers here that's less than billions and

billions of dollars, if we were to win the case at the end of

the day and maintain it on appeal and go all the way up.

That's part of the problem with these cases, frankly, is

that they are statutory damages cases, where the numbers get

very large very quickly, to the point that they would be

annihilating damages for many of these defendants, which of

course would give the defendant every incentive to litigate

all the way up as far as they could for as many years as they

could. And I think they would tell you it raises due process

issues for them.

So it's not a case where we can say the class has suffered



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

X million dollars in actual damages, and we recovered some

percentage of that. To some degree, the dollars recovered

have to be looked at as whether it's a reasonable amount of

money to pay to this class based on how much each class

member is getting.

And as I indicated, for a case involving statutory damages

only, the $115, $116 class members will get, in conjunction

with the core prospective relief, we think is more than

adequate and reasonable.

A few of the specific objections, Your Honor, you've

addressed many of them in your preliminary approval order,

actually, it's Docket 206, in which you denied preliminary

approval, but you analyzed many of the objections and

overruled them at that time and ordered us to go back and fix

a couple of notice issues.

The issue of the allocation regarding "charged-off" class

members, the fact that no money is allocated to "charged-off"

class members, Your Honor addressed that at length in

Docket 206, at pages 21 through 23.

The short answer is, as the Ninth Circuit said in the Mego

litigation, it is appropriate to allocate no damages to class

members who have significantly weaker claims, so long as

there is a principled basis for doing so. We explained those

principled bases, and the court has already adopted those in

its previous findings.
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We've briefed the various issues relating to the

revocation form. I'm not sure Your Honor needs to hear about

those again. There is talk about the prospective relief and

whether it's meaningful. Obviously, that's the central issue

in this entire case, is whether Sallie Mae is entitled to

make these phone calls or not.

To suggest that requiring people to go and check a form

and say, "Stop calling me," is somehow an illusionary relief

is just not accurate. And the court made that finding

already as well.

So I don't know if Your Honor needs to hear about any

other specific objections. I'm prepared to address them if

you need to.

THE COURT: No, that's fine. Thank you.

MR. SELBIN: Thank you, Your Honor.

THE COURT: Ms. Strickland, are you speaking on your

side?

MS. STRICKLAND: Your Honor, I am speaking on our

side. But, candidly, I have very little to add, unless Your

Honor has specific questions.

THE COURT: I don't.

MS. STRICKLAND: Thank you.

THE COURT: All right. As I indicated, I am taking

that one under advisement. Counsel, you should be aware

that, unless I see something in the final order that changes
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my mind, I will be approving the settlement.

Let's go then to the motion for attorneys' fees, costs,

and service award.

MR. SELBIN: Thank you, Your Honor. Jonathan Selbin

again. Very briefly here, Your Honor is aware that we are

seeking a fee out of the common fund here. This is not a

lodestar multiplier fee situation. Although, of course Your

Honor is required to engage in that as a cross-check on the

common fund.

I know Your Honor knows the benchmark of the Ninth Circuit

is 25 percent. We are seeking below the benchmark in this

case. By one measure, we're seeking 20 percent of the

24.15 million. It actually is about 19 percent, because

we're not seeking the 20 percent plus costs; we're seeking

the 20 percent with the costs included. So if you walk

through the math, it ends up being 19 percent, approximately,

of the total fund.

In terms of the lodestar cross-check, the multiplier,

we're seeking -- and this is on time just through April 30,

2012, which is the cutoff date we used. There's obviously

been substantial additional time, and will be substantial

additional time as we oversee the mailing of the claims --

the claims processing and the mailing of the checks.

THE COURT: What do you estimate that substantial

time will be?
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MR. SELBIN: Over time? You know, Your Honor, it's

been --

THE COURT: Since the application was filed.

MR. SELBIN: Oh, since the application. You know,

Your Honor, we could run those numbers for you, if you would

like them. I don't even have a ballpark sense. It's all

been surrounding the final approval papers and responding to

the various motions from the Harper counsel and those sort of

things. I don't -- I can't represent to the court what that

number is.

THE COURT: Would you say that it's under 400 hours?

MR. SELBIN: Oh, I think it's probably under

400 hours. I think that's probably right, Your Honor. In

terms of how much more time we will have to devote, I do know

from experience that there will be many additional hours in

overseeing the work of the Garden City Group, who is

administering the claims program, assisting class members.

We get class member calls all the time, and we work very

closely with class members to help them through the process.

So there will be additional time. Again, it's not

possible to really quantify that, other than to say that that

amount of time as well will further reduce the lodestar

multiplier.

But as of April 30, 2012, the multiplier was 2.59. In

terms of a cross-check multiplier, that's a very reasonable
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multiplier. If we were seeking an award just on our lodestar

under that method, we think that would be a reasonable

multiplier. But certainly as a cross-check, it's well within

the range of 1 to 4, which the Ninth Circuit has said is the

typical multiplier in these sorts of situations. And we

think it's justified.

In terms of -- and I can walk through the additional

factors, but it's all in our briefs, so I --

THE COURT: Well, let me ask you my question.

MR. SELBIN: Sure.

THE COURT: If I were to ask you to give yourself a

grade on your handling of this litigation, what grade would

you give?

MR. SELBIN: That's a fair question, Your Honor. And

I've actually thought quite a bit about that and gone back

and looked over the history of this case. And as I look back

over the history of this case, we made one mistake very early

on, which was that we put the wrong date on the notice, the

date by which we were going to post our fee application on

the settlement website. And that, Your Honor, found under

Mercury Interactive, required a re-noticing, for which we

took responsibility.

And so that mistake was an initial hiccup that was

resolved very quickly. And so I think that, looking over the

whole case, I would give us probably an A minus. I think our
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one mistake was that initial mistake. And other than that,

there have been hiccups in the litigation, but they haven't

been of our making.

So Sallie Mae found additional class members on two

different occasions, and that required us to go back and

negotiate a new settlement on two different occasions.

THE COURT: Well, let me stop you, because I can't

accept the A minus. Mr. Palmer was responsible for me having

to go read that December court transcript. And I found you

standing at that very podium -- I think you were wearing a

different tie -- saying, "Judge, this is all just fine.

We're working through a couple loose details here, but sign

the settlement. Give approval." And what I hear, counsel,

is, "We've invested enough in this case. Get us paid." And

if I had done so at that time, we would have missed a

substantial portion of this class.

And, frankly, I don't think the lawyering has been very

good in this case. So, I mean, help me understand why you

give yourself an A minus, when we have had what you describe

as hiccups, but what I would describe as falling off the

cliff.

MR. SELBIN: Your Honor, if I may, I --

THE COURT: I mean, you can't blame Sallie Mae for

knowing who is in your class. That's not going to fly around

here.
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MR. SELBIN: The problem with that, Your Honor, is

that they are the ones who had the information. It was

solely in their possession. And they presented us the

information in interrogatory responses. We did the work you

would expect lawyers to do to get that information.

So, in other words, we served interrogatories that asked

Sallie Mae to tell us how many people were in the class and

how many people fell into different categories, and they

answered those interrogatories. And so based on that

information, we thought we had all the information. And I'm

not sure what a reasonable lawyer would do in those

circumstances, beyond accepting the sworn discovery responses

of the defendant.

Now, as it turned out, they came to us and discovered that

they had missed some things. We came forward immediately to

the court and said, Your Honor, we need time to figure out

what's going on here. We took the deposition of Mr. Walter

on two occasions in order to ascertain what happened. We

served additional interrogatories. They answered additional

interrogatories.

So I really do believe, Your Honor, what I am fully

cognizant of and take responsibility for is our error on the

Mercury Interactive piece of this. We actually, as you will

recall, did post our -- we did post our fee application on

the website. We just put the wrong date in the notice as to
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when we were going to do it.

Unquestionably, that was a mistake. Was it a big mistake?

I don't think that was a big mistake. It required us to then

put everything over. And I don't recall, Your Honor, saying

everything is fine, just fine, we want you to go ahead and

approve the settlement. You indicated pretty quickly at that

hearing that you were inclined to put things over, given all

of the loose ends that were out there.

But I believe, Your Honor, that we have done our job as

class counsel. We've worked hard in this case. We waived

any fees out of that additional money that was generated,

because we didn't feel like the Palmer folks could take

responsibility, equally. Frankly, we felt like that was

something that came about not because of us but because of

Sallie Mae.

So I stand by -- I hear Your Honor, but I stand by my A

minus. And I say that we made one mistake. The finding of

the additional class members was not something any reasonable

lawyer working diligently could have uncovered. It wasn't

information that we had access to. It was information that

we sought discovery on, and they provided us responses.

THE COURT: All right. Thank you.

MR. SELBIN: Very good, Your Honor. Thank you.

THE COURT: Ms. Strickland, Sallie Mae, do you wish

to be heard?
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MS. STRICKLAND: No, Your Honor.

THE COURT: All right. Counsel, as I indicated, in

regards to the prior motion for approval, I do intend to

award some attorneys' fees. I wanted to have the advantage

of hearing what counsel had to say.

This case has not gone smoothly. And I would have

expected more from the quality of counsel that we have in the

room. I will grant you that the Ninth Circuit has some

unusual rules in regards to administration of class actions.

And the question in my mind at this time is, somewhere

between actual attorneys' fees and a lodestar factor,

particularly the lodestar factor recommended by the

plaintiffs in this matter, what is the appropriate amount?

So that is the question that I will answer, but know that you

will get paid. The question is: How much?

Counsel, anything further at this time?

MS. TERRELL: No, Your Honor.

MR. SELBIN: Nothing further here, Your Honor.

MS. STRICKLAND: Nothing, Your Honor.

THE COURT: All right. Then we'll be in recess.

Thank you.

MR. SELBIN: Thank you, Your Honor.

MR. PALMER: Thank you, Your Honor.

(Proceedings adjourned.)
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Date Filed # Docket Text

02/27/2012 493  ENTRY - The parties are ordered to report as to the status of mediation within 
seven (7) days following completion of mediation, but no later than March 
23, 2012. Signed by Judge Tanya Walton Pratt on 2/27/2012.(JD) (Entered: 
02/27/2012)

03/23/2012 494  REPORT Joint Report Regarding Mediation by ANTHEM INSURANCE 
COMPANIES, INC., ANTHEM, INC., DANIEL J CESCATO, KEVIN T. 
HEEKIN, MARY E. ORMOND. (Hoover, Craig) (Entered: 03/23/2012)

04/11/2012 495  MOTION Plaintiffs Motion To Decertify ERISA Subclass And To Withdraw 
Daniel J. Cescato As Named Plaintiff, filed by Plaintiffs DANIEL J 
CESCATO, KEVIN T. HEEKIN, MARY A. MOORE, MARY E. 
ORMOND. (Attachments: # 1 Text of Proposed Order Proposed Order on 
Plaintiffs Motion To Decertify ERISA Subclass And To Withdraw Daniel J. 
Cescato As Named Plaintiff)(Laufenberg, Cari) (Entered: 04/11/2012)

04/11/2012 496  BRIEF/MEMORANDUM in Support re 495 MOTION Plaintiffs Motion To 
Decertify ERISA Subclass And To Withdraw Daniel J. Cescato As Named 
Plaintiff , filed by Plaintiffs DANIEL J CESCATO, KEVIN T. HEEKIN, 
MARY A. MOORE, MARY E. ORMOND. (Laufenberg, Cari) (Entered: 
04/11/2012)

04/12/2012 497  MOTION for Enhanced Jury Selection Procedures, filed by Plaintiffs 
DANIEL J CESCATO, KEVIN T. HEEKIN, MARY A. MOORE, MARY E. 
ORMOND. (Attachments: # 1 Exhibit Exhibit 1, Plaintiffs' Supplemental Jury 
Questionnaire, # 2 Text of Proposed Order Order Granting Plaintiffs' Motion 
for Enhanced Jury Selection)(DeLaney, Kathleen) (Entered: 04/12/2012)

04/13/2012 498  REPORT Second Joint Report Regarding Mediation by ANTHEM 
INSURANCE COMPANIES, INC., ANTHEM, INC., DANIEL J 
CESCATO, KEVIN T. HEEKIN, MARY E. ORMOND. (Hoover, Craig) 
(Entered: 04/13/2012)

04/13/2012 499  ORDER - This matter is before the Court on Plaintiffs' Motion to Decertify 
ERISA Subclass and to Withdraw Daniel J. Cescato as Named Plaintiff (Dkt. 
No. 495 ) and Plaintiffs' Motion for Expanded Jury Pool and use of 
Supplemental Jury Questionnaire (Dkt. No. 497 ). Due to the upcoming trial, 
the Court sets an expedited briefing schedule for the pending motion as 
follows: Defendant's response is due on or before Friday, April 20, 2012 and 
Plaintiffs' reply is due on or before Wednesday, April 25, 2012. This case 
remains set for final pretrial conference on May 30, 2012 at 10:00 a.m. and 
trial by jury on June 18, 2012 at 9:00 a.m. Signed by Judge Tanya Walton 
Pratt on 4/13/2012.(JD) (Entered: 04/13/2012)



06/15/2012 715  Unopposed MOTION for Preliminary Approval of Class Action Settlement, 
filed by Plaintiffs KEVIN T. HEEKIN, MARY E. ORMOND. (Attachments: 
# 1 Text of Proposed Order Proposed Order Granting Preliminary Approval 
of Class Action Settlement)(DeLaney, Edward) (Entered: 06/15/2012)

06/15/2012 716  BRIEF/MEMORANDUM in Support re 715 Unopposed MOTION for 
Preliminary Approval of Class Action Settlement , filed by Plaintiffs KEVIN 
T. HEEKIN, MARY E. ORMOND. (Attachments: # 1 Exhibit Exhibit 1, 
Settlement Agreement with Attachments, # 2 Exhibit Exhibit 2, Plan of 
Allocation)(DeLaney, Edward) (Entered: 06/15/2012)

06/18/2012 717  ORDER PRELIMINARILY APPROVING PROPOSED SETTLEMENT - A 
Settlement Hearing shall take place before the Court on October 25, 2012, at 
2:00 P.M., in the United States Courthouse, Courtroom 344, 46 East Ohio 
Street, Indianapolis, Indiana. Signed by Judge Tanya Walton Pratt on 
6/18/2012.(JD) (Entered: 06/18/2012)

06/28/2012 718  DECLARATION of Craig A. Hoover Regarding Service of Proposed 
Settlement Notification in Compliance with 28 U.S.C. § 1715 of the Class 
Action Fairness Act by ANTHEM INSURANCE COMPANIES, INC., 
ANTHEM, INC.. (Hoover, Craig) (Entered: 06/28/2012)

08/28/2012 719  ENTRY - The Court has received four letters from potential class members. 
The Clerk is directed to docket these letters and forward a copy to counsel of 
record. Signed by Judge Tanya Walton Pratt on 8/28/2012. (Attachments: # 1 
Exhibit 1 - Letter dated 7/20/2012 from IMA M. WILSON, # 2 Exhibit 2 - 
Letter dated 7/21/2012 from CYNTHIA J. PROUTY, # 3 Exhibit 3 - Letter 
dated 7/23/2012 from MELVA SMTIH, # 4 Exhibit 4 - Letter dated 
7/27/2012 from JAMES W. HERRING)(JD) (Entered: 08/28/2012)

08/31/2012 720  MOTION for Final Approval of Class Action Settlement, filed by Plaintiffs 
KEVIN T. HEEKIN, MARY E. ORMOND. (Attachments: # 1 Text of 
Proposed Order Proposed Judgment of Dismissal, # 2 Text of Proposed Order 
Proposed Final Settlement Approval Order)(Sarko, Lynn) (Entered: 
08/31/2012)

08/31/2012 721  BRIEF/MEMORANDUM in Support re 720 MOTION for Final Approval of 
Class Action Settlement , filed by Plaintiffs KEVIN T. HEEKIN, MARY E. 
ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 722  AFFIDAVIT in Support of Motion re 720 MOTION for Final Approval of 
Class Action Settlement Declaration of The Hon. Edward A. Infante (Ret.) in 
Support of Plaintiffs Motion for Final Approval of the Proposed Class Action 
Settlement, filed by Plaintiffs KEVIN T. HEEKIN, MARY E. ORMOND. 
(Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 723  AFFIDAVIT in Support of Motion re 720 MOTION for Final Approval of 
Class Action Settlement Declaration of Steven Platt Regarding Dissemination 
of Notice of Proposed Settlement to the Class, filed by Plaintiffs KEVIN T. 
HEEKIN, MARY E. ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 724  MOTION for Attorney Fees Motion for Attorneys Fees, Costs, and Case 
Contribution Awards, filed by Plaintiffs KEVIN T. HEEKIN, MARY E. 



ORMOND. (Attachments: # 1 Text of Proposed Order [Proposed] Order 
Granting Plaintiffs Motion for Award of Attorneys Fees, Costs, and Case 
Contribution Awards, # 2 Text of Proposed Order [Proposed] Order 
Approving Disbursement of Settlement Notice Expenses to the Settlement 
Administrator)(Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 725  BRIEF/MEMORANDUM in Support re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards , filed by 
Plaintiffs KEVIN T. HEEKIN, MARY E. ORMOND. (Sarko, Lynn) 
(Entered: 08/31/2012)

08/31/2012 726  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards Declaration 
of Mary E. Ormond in Support of Motion for Attorneys Fees and Costs, filed 
by Plaintiffs KEVIN T. HEEKIN, MARY E. ORMOND. (Sarko, Lynn) 
(Entered: 08/31/2012)

08/31/2012 727  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards Declaration 
of Kevin T. Heekin in Support of Motion for Attorneys Fees and Costs, filed 
by Plaintiffs KEVIN T. HEEKIN, MARY E. ORMOND. (Sarko, Lynn) 
(Entered: 08/31/2012)

08/31/2012 728  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards Declaration 
of Paul E. Slater in Support of Class Counsels Motion for Award of Attorneys 
Fees, Costs and Incentive Awards, filed by Plaintiffs KEVIN T. HEEKIN, 
MARY E. ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 729  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards, 720 
MOTION for Final Approval of Class Action Settlement Declaration of Eric 
Zagrans in Support of Plaintiffs Motion for Final Approval of Class Action 
Settlement and Plan of Allocation and Award of Attorneys Fees, Costs, and 
Case Contribution Awards and Exhibits A - B thereto, Summary of Time 
Records and Expenses, filed by Plaintiffs KEVIN T. HEEKIN, MARY E. 
ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 730  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards, 720 
MOTION for Final Approval of Class Action Settlement Declaration of 
Dennis Barron in Support of Plaintiffs Motion for Final Approval of Class 
Action Settlement and Plan of Allocation and Award of Attorneys Fees, Costs, 
and Case Contribution Awards and Exhibits A - B thereto, Summary of Time 
Records and Expenses, filed by Plaintiffs KEVIN T. HEEKIN, MARY E. 
ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 731  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards, 720 
MOTION for Final Approval of Class Action Settlement Declaration of 
Michael Becker in Support of Plaintiffs Motion for Final Approval of Class 
Action Settlement and Plan of Allocation and Award of Attorneys Fees, Costs, 



and Case Contribution Awards and Exhibits A-D thereto, Curriculum Vitae 
and Summary of Time Records and Expenses, filed by Plaintiffs KEVIN T. 
HEEKIN, MARY E. ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 732  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards, 720 
MOTION for Final Approval of Class Action Settlement Declaration of 
Kathleen Delaney in Support of Plaintiffs Motion for Final Approval of Class 
Action Settlement and Plan of Allocation and Award of Attorneys Fees, Costs, 
and Case Contribution Awards and Exhibits A - B thereto, Summary of Time 
Records and Expenses, filed by Plaintiffs KEVIN T. HEEKIN, MARY E. 
ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 733  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards, 720 
MOTION for Final Approval of Class Action Settlement Declaration of Peter 
Kahana in Support of Plaintiffs Motion for Final Approval of Class Action 
Settlement and Plan of Allocation and Award of Attorneys Fees, Costs, and 
Case Contribution Awards and Exhibits A - E thereto, Firm and Individual 
Resumes and Summary of Time Records and Expenses, filed by Plaintiffs 
KEVIN T. HEEKIN, MARY E. ORMOND. (Sarko, Lynn) (Entered: 
08/31/2012)

08/31/2012 734  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards, 720 
MOTION for Final Approval of Class Action Settlement Declaration of Lynn 
Sarko in Support of Plaintiffs Motion for Final Approval of Class Action 
Settlement and Plan of Allocation and Award of Attorneys Fees, Costs, and 
Case Contribution Awards and Exhibits A - C thereto, Firm Resume and 
Summary of Time Records and Expenses, filed by Plaintiffs KEVIN T. 
HEEKIN, MARY E. ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

08/31/2012 735  AFFIDAVIT in Support of Motion re 724 MOTION for Attorney Fees 
Motion for Attorneys Fees, Costs, and Case Contribution Awards, 720 
MOTION for Final Approval of Class Action Settlement Declaration of 
Dennis Barron, Eric Zagrans and Peter Kahana in Support of Plaintiffs 
Motion for Final Settlement Approval and Plaintiffs Motion for Approval of 
Plan of Allocation and Plaintiffs Motion For Award Of Attorneys Fees, Costs, 
And Case Contribution Awards and Exhibits 1 through 14, Summary of 
Counsels Time and Expenses, filed by Plaintiffs KEVIN T. HEEKIN, MARY 
E. ORMOND. (Sarko, Lynn) (Entered: 08/31/2012)

09/11/2012 736  MOTION Plaintiffs Motion for Approval of Supplemental Mailing of 
Corrective Confirmation Letter to Opt-Outs, filed by Plaintiffs KEVIN T. 
HEEKIN, MARY E. ORMOND. (Attachments: # 1 Exhibit [Proposed] Order 
Granting Plaintiffs Motion for Approval of Supplemental Mailing of 
Corrective Confirmation Letter to Opt-Outs)(Laufenberg, Cari) (Entered: 
09/11/2012)

09/11/2012 737  *PLEASE DISREGARD, FILED IN ERROR* AFFIDAVIT in Support of 
Motion re 736 MOTION Plaintiffs Motion for Approval of Supplemental 
Mailing of Corrective Confirmation Letter to Opt-Outs , including Exhibit 1, 



proposed Exclusion Confirmation Letter, filed by Plaintiffs KEVIN T. 
HEEKIN, MARY E. ORMOND. (Laufenberg, Cari) Modified on 9/12/2012 
(JD). (Entered: 09/11/2012)

09/11/2012 738  EXHIBIT in Support of Motion re 736 MOTION Plaintiffs Motion for 
Approval of Supplemental Mailing of Corrective Confirmation Letter to Opt-
Outs Corrected Exhibit 1, proposed Exclusion Confirmation Letter, filed by 
Plaintiffs KEVIN T. HEEKIN, MARY E. ORMOND. (Laufenberg, Cari) 
(Entered: 09/11/2012)

09/11/2012 739  AFFIDAVIT in Support of Motion re 736 MOTION Plaintiffs Motion for 
Approval of Supplemental Mailing of Corrective Confirmation Letter to Opt-
Outs Declaration of Steven Platt regarding Proposed Exclusion Confirmation 
Letter to Opt-Outs, filed by Plaintiffs KEVIN T. HEEKIN, MARY E. 
ORMOND. (Laufenberg, Cari) (Entered: 09/11/2012)

09/12/2012 740  NOTICE of Change of Attorney Information. Consistent with Local Rule 5-3, 
Dennis Paul Barron hereby notifies the Clerk of the court of changed contact 
information. (Barron, Dennis) (Entered: 09/12/2012)

09/12/2012 741  NOTICE of Errata to Plaintiffs Motion for Approval of Supplemental Mailing 
of Corrective Confirmation Letter to Opt-Outs, filed by Plaintiffs KEVIN T. 
HEEKIN, MARY E. ORMOND, re 736 MOTION Plaintiffs Motion for 
Approval of Supplemental Mailing of Corrective Confirmation Letter to Opt-
Outs, 738 Exhibit in Support. (Attachments: # 1 Exhibit Exhibit 1, Correct 
Proposed Exclusion Confirmation Letter) (Laufenberg, Cari) (Entered: 
09/12/2012)

09/13/2012 742  ENTRY - The Court has received a filing from a potential class member. The 
Clerk is directed to docket this filing and forward a copy to counsel of record. 
Signed by Judge Tanya Walton Pratt on 9/13/2012.(JD) (Entered: 
09/13/2012)

09/13/2012 743  Letter from RAY RUSNAK regarding the proposed settlement. (JD) 
(Entered: 09/13/2012)

09/13/2012 744  ORDER granting 736 Motion for Approval of Supplemental Mailing of 
Corrective Confirmation Letter to Opt-Outs. Signed by Judge Tanya Walton 
Pratt on 9/13/2012. (JD) (Entered: 09/13/2012)

09/17/2012 745  MOTION for Attorney John J. Pentz to Appear pro hac vice, filed by 
Interested Party FRANKLIN DEJULIUS. (Attachments: # 1 Text of Proposed 
Order, # 2 Receipt)(JD) (Entered: 09/17/2012)

09/17/2012 746  OBJECTION to 724 MOTION for Attorney Fees, Costs, and Case 
Contribution Awards, filed by FRANKLIN DEJULIUS. (Attachments: # 1 
Exhibit A - Attorney Fee Awards in Common Fund Class Action, # 2 Exhibit 
B - Order)(JD) (Entered: 09/17/2012)

09/17/2012 747  MOTION for Attorney Joseph Darrell Palmer to Appear pro hac vice, filed by 
Interested Parties EDWIN PAUL, JUDY PAUL. (Attachments: # 1 Text of 
Proposed Order, # 2 Receipt)(JD) (Entered: 09/17/2012)

09/17/2012 748  OBJECTION to 724 MOTION for Attorney Fees, Costs, and Case 



Contribution Awards, filed by EDWIN PAUL, JUDY PAUL. (JD) (Entered: 
09/17/2012)

09/18/2012 749  ORDER granting 745 Motion to Appear pro hac vice. Attorney John J. Pentz 
for FRANKLIN DEJULIUS added c/m. Signed by Magistrate Judge Tim A. 
Baker on 9/18/2012. (SWM) (Entered: 09/18/2012)

09/24/2012 750  ENTRY - The Court has received a filing from a potential class member. The 
Clerk is directed to docket this filing and forward a copy to counsel of record. 
Signed by Judge Tanya Walton Pratt on 9/24/2012.(JD) (Entered: 
09/24/2012)

09/24/2012 751  Letter dated 9/13/2012 from RUTH MARTIN. (JD) (Entered: 09/24/2012)

09/25/2012 752  SCHEDULING ORDER: Status Conference set for 10/4/2012 03:00 PM in 
Telephonic before Magistrate Judge Tim A. Baker. The purpose of this 
conference is to address the motion to appear pro hac vice of attorney Joseph 
Darrell Palmer. [Docket No. 747.] Attorney Palmer shall personally 
participate in this conference by contacting the Court at (317) 229-3660. 
Counsel of record may participate but are not required to do so (copy mailed 
to Joseph D. Palmer). Signed by Magistrate Judge Tim A. Baker on 
9/25/2012.(SWM) (Entered: 09/25/2012)

09/25/2012 753  Submission in Advance of Status Conference to Address Motion to Appear 
Pro Hac Vice of Attorney Joseph Darrell Palmer, filed by Plaintiffs KEVIN 
T. HEEKIN, MARY A. MOORE, MARY E. ORMOND. (Attachments: # 1 
Exhibit 1 - Courtesy Copy of Scheduling Order to Palmer, # 2 Exhibit 2 - 
Crayola Order Denying Palmer PHV, # 3 Exhibit 3 - Sallie Mae Minute Order 
Re: Palmer PHV Revocation, # 4 Exhibit 4 - Sallie Mae Transcript on 
Hearing Re: Palmer PHV Revocation)(DeLaney, Kathleen) (Entered: 
09/25/2012)

09/27/2012 754  NOTICE of Withdrawal of 747 Pro Hac Vice Application of Joseph Darrell 
Palmer. (JD) (Entered: 09/27/2012)

09/27/2012 755  RECEIPT #IP031873 in the amount of $ 83.50 (JD) (Entered: 09/27/2012)

10/03/2012 756  MARGINAL ENTRY withdrawing Joseph Darrell Palmer's 747 Motion to 
Appear pro hac vice. The telephonic status conference scheduled for October 
4, 2012, is vacated c/m. Signed by Magistrate Judge Tim A. Baker on 
10/3/2012.(SWM) (Entered: 10/04/2012)

10/18/2012 757  REPLY in Support of Motion re 724 MOTION for Attorney Fees Motion for 
Attorneys Fees, Costs, and Case Contribution Awards , filed by Plaintiffs 
KEVIN T. HEEKIN, MARY E. ORMOND. (Attachments: # 1 Exhibit A - 
Ready-Mix Slip Opinion, # 2 Exhibit B - Table of Cases in Which Joseph 
Darrell Palmer Has Objected and/or Appealed, # 3 Exhibit C - Table of Cases 
in Which John J. Pentz Has Objected and/or Appealed)(Sarko, Lynn) 
(Entered: 10/18/2012)

10/18/2012 758  REPLY in Support of Motion re 720 MOTION for Final Approval of Class 
Action Settlement , filed by Plaintiffs KEVIN T. HEEKIN, MARY E. 
ORMOND. (Sarko, Lynn) (Entered: 10/18/2012)
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Margaret Strohlein 
603 N. Highway 1 0 1  #A 
Solana Beach, CA 92075 

Pro Se 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

IN RE: BAYER CORP. COMBINATION 
ASPIRIN PRODUCTS MARKETING AND 
SALES PRACTICES LITIGATION 

THIS PLEADING RELATES TO: 

ALL CASES 

Case No. 09-md-2023 (BMC) (JMA) 

COGAN, District Judge 

OBJECTIONS OF MARGARET STROHLEIN TO SETTLEMENT 

I. INTRODUCTION AND CLASS MEMBERSHIP 

Comes now, class member, Margaret Strohlein, Pro Se ("Objector"), who hereby: (i) 

files these Objections to the Proposed Class Action Settlement (the "Proposed Settlement") 

which is based on the "Settlement Agreement and Release" (the "Settlement Agreement"); 

(ii) objects to Class Counsel' s  notice of motion and motion for attorneys' fees; and (iii) 

requests an award of incentive fees for serving as an unnamed class member objector. 

I represent to the court that I am a Class Member who purchased the Bayer product as 

defined in the Settlement Agreement. Therefore, I am qualified to make a claim for the 

proposed relief as set forth in the notice. 

11. OBJECTIONS 

A. THE CY PRES DISTRIBUTION IS INADEQUATE 

The Cy Pres distribution does not comply with the requisite legal standards . In 

Dennis v. Kellogg Co. 697 F.3d 858  (9th Cir., 20 12), the Ninth Circuit warned against the 

dangers of the improper use of the Cy Pres doctrine : 

1 



Not just any worthy recipient can qualify as an appropriate cy pres 
beneficiary. To avoid the "many nascent dangers to the fairness of the 
distribution process," we require that there be "a driving nexus 
between the plaintiff class and the cy pres beneficiaries ." Nachshin, 
663 F .3d at 1 038 . A cy pres award must be "guided by ( 1 )  the 
objectives of the underlying statute(s) and (2) the interests of the silent 
class members," Id. at 1 039, and must not benefit a group "too remote 
from the plaintiff class," Six Mexican Workers, 904 F .2d at 1 308 . 
Thus, in addition to asking "whether the class settlement, taken as a 
whole, is fair, reasonable, and adequate to all concerned," we must 
also determine "whether the distribution of the approved class 
settlement complies with our standards governing cy pres awards ." 
Nachshin, 663 F .3d at 1 040 (internal quotation marks omitted) . Id. at 
*4 . 

Here, the class members were not even provided notice of the charities to which Cy 

Pres distributions are to be made.  The Settlement Agreement also does not mention the 

names of the charities to which Cy Pres distributions are to be made. Section III E . 3(b) of 

the Settlement Agreement and the Notice to Class members only states that Cy Pres will be 

made if any funds are remaining after distributions are made to class member claimants . 

Primarily, the Notice to the class members which fails to identify the Cy Pres recipients is 

inadequate. Where the class members have not been provided with notice of the intended Cy 

Pres recipients, they do not have an opportunity to object to the distributions . Therefore, the 

Notice is inadequate and the Proposed Settlement cannot be approved . The Cy Pres 

recipients have been identified in Plaintiff s Memorandum of Points and Authorities in 

Support of Motion for Attorneys ' Fees (Dkt. No . 1 94- 1 ,  Pages 22-24) . However, this . . 

identification of the intended Cy Pres recipients is inadequate as it does not inform class 

r::iembers and provide them with an opportunity to object to the proposed Cy Pres 

distribution . Under the circumstances, the court must not grant final approval of the 

Proposed Settlement until proper notice is provided to class members . 

Additionally, the Cy Pres distribution is inadequate because there isn 't a driving 

nexus between intended charities and class members . The Cy Pres beneficiaries identified 

here are AARP Foundation and the American Heart Association . The distribution to these 

2 



charities does not promote the interest of class members. This class action lawsuit was 

initiated to address Bayer' s false and misleading advertising regarding the health benefits of 

their products. The class action alleges violations of various consumer protection laws. This 

lawsuit seeks to right the wrongs of Defendant's fraudulent and deceptive business practices. 

Here, the class member consumers were misled into purchasing Bayer products based on the 

false advertisements. The organizations AARP and the American Heart Foundation do not 

address false advertising of medical products. Under the circumstances, these organizations 

will not benefit class members and do not promote the class members interest in using 

products which properly address their medical concerns. In the absence of the "nexus" 

between the class members' interest and the charities, the Cy Pres distribution is inadequate. 

Class counsel argues that these charities are appropriate because they address the 

health concerns of American who are over the age of 50, which Class counsel argues overlaps 

with the class members. However, this alleged "overlap" between the age demographic of 

class members and the target audience of the intended Cy Pres charities is tenuous at best. 

There is nothing to indicate that there is such an overlap . Additionally, merely because some 

older Americans purchased the Bayer products does not ensure that the Cy Pres distributions 

to these charities will further the interest of the class to prevent false advertising and to 

ascertain which products are reliable for their medical concerns. Again, there does not appear 

to be any reasonable relationship between the interests of class members and the proposed Cy 

Pres charities. Therefore, the Proposed Settlement containing inadequate Cy Pres 

distribution terms should not be approved . 

B. THE REQUESTED ATTORNEYS' FEES IN UNREASONABLE 

Class counsel's request for 30% of the common fund as attorneys' fees is 

unreasonably high. In the Second Circuit courts "has stated that attorneys who create a 

'common fund ' are entitled to 'a  reasonable fee-set by the court-to be taken from the 

3 



fund."' Goldberger v. Integrated Resources, Inc., 209 F.3d 43, 47 (2d Cir.2000). There are 

two methods by which the district court may calculate reasonable attorneys' fees in class 

action cases, the lodestar method and the percentage method. See Goldberger, 209 F.3d at 50. 

Courts have also adhered to the principle that "a fee award should be assessed based on 

scrutiny of the unique circumstances of each case, and "a jealous regard to the rights of those 

who are interested in the fund."" See Goldberger v. Integrated Resources, Inc. ,  209 F.3d 43, 

53 (2d Cir. 2000). In the Second Circuit, courts have advocated staying away from a 

"benchmark." For instance in Goldberger v. Integrated Resources, Inc, the court awarded 

only 4% of the common fund as attorneys' fees, while Plaintiff' s counsel was seeking a 

"benchmark" of 25%. The court in Goldberger v. Integrated Resources, Inc stated a 

"longstanding concern for moderation" in the awarding of attorneys '  fees. In Goldberger v. 

Integrated Resources, Inc, the court also expressed that "That concern is amplified by our 

nagging suspicion that attorneys in these cases are routinely overcompensated for such things 

as contingency risk." In In re Sterling Foster & Co. Securities Litigation, Inc. 238 F .  Supp 

2d 480 (N.Y. E.O, 2002), the court observed: 

Although the law in the Circuit has not been uniform, the trend of the district 
courts in this Circuit is to use the percentage of the fund approach to calculate 
attorneys' fees." In re American Bank Note, 127 F .Supp.2d 4 1 8, 43 1 
(S .D.N.Y.2001 ) .  Courts favor the percentage of the fund method because 
lodestar "created an unanticipated disincentive to early settlements," tempted 
la\\ryers to run up their hours, and "compell[ ed] district courts to engage in a 
gimlet-eyed review of line-item fee audits ." Goldberger, 209 F.3d at 48--49; 
see In re American Bank Note, 1 27 F .Supp.2d at 43 1-32. The Second Circuit 
recommends analyzing the documentation of the hours submitted by counsel 
as a "cross check" on the reasonableness of the requested percentage. 
Goldberger, 209 F.3d at 50. 
In re Sterling Foster & Co. Securities Litigation, Inc. at 487 

Here, I submit that the requested 30% in excessive given the general standard of 

awarding attorneys' fees in the Second Circuit. 
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C. JOINDER IN ALL OTHER OBJECTIONS. 

I hereby join in all other meritorious, bona fide objections filed with the Court by 

other absent class members. 

ID. CONCLUSION 

WHEREFORE, I respectfully request that this Court: 

A. Upon proper hearing, sustain these Objections; 

B. Upon proper hearing, enter such Orders as are necessary and just to adjudicate 

these O�jections and to alleviate the inherent unfairness, inadequacies and unreasonableness 

of the proposed settlement. 

C. Award an incentive fee to me for my service in improving the settlement for 

the class, if any. 

:;;;{I)] 
Copies to: 

Elizabeth A. Fegan, Esq. 
Hagens Berman Sobol Shapiro LLP 
1 144 West Lake Street, Suite 400 
Oak Park, IL 60301-1043 

Adam Hoeflich, Esq. 
Bartlit Beck Herman Palenchar & Scott LLP 
Courthouse Place 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 

Margaret Strohlein 
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ATTORNEY SEARCH
 

Joseph Darrell Palmer - #125147

Current Status:  Active 
This member is active and may practice law in California.

See below for more details.

Profile Information
The following information is from the official records of The State Bar of California.

Bar 

Number:

125147   

Address: Law Offices of Darrell 

Palmer 

603 N Highway 101 

Ste A 

Solana Beach, CA 

92075  

Map it 

Phone Number: (858) 792-5600

Fax Number: (858) 792-5655

e-mail: darrell.palmer@palmerlegalteam.com 

County: San Diego Undergraduate 

School: 

No Information Available; 

District: District 4   

Sections: None Law School: California Western SOL; San Diego 

CA 

Status History
Effective Date Status Change

Present Active

9/23/2002 Active   

9/23/2002 Inactive   

8/30/2002 Not Eligible To Practice Law   

8/1/2002 Inactive   

12/15/1986 Admitted to The State Bar of California

Explanation of member status

Actions Affecting Eligibility to Practice Law
Effective Date Description Case Number Resulting Status
Disciplinary and Related Actions

Overview of the attorney discipline system. 

11/26/2002 Public reproval with/duties 02-C-11878  

8/30/2002 Interim suspension after conviction 02-C-11878 Not Eligible To Practice Law 



 

Administrative Actions

This member has no public record of administrative actions.

 

Copies of official attorney discipline records are available upon request.

Explanation of common actions

California Bar Journal Discipline Summaries

Summaries from the California Bar Journal are based on discipline orders but are not the official 

records. Not all discipline actions have associated CBJ summaries. Copies of official attorney 

discipline records are available upon request.

August 30, 2002

JOSEPH DARRELL PALMER [#125147], 45, of Fort Worth, Tex., was placed on interim suspension Aug. 30, 

2002, following his conviction in Colorado for failure to pay over taxes. He was ordered to comply with rule 955. 

The interim suspension was terminated Sept. 23, 2002.
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