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After losing hip implant verdicts of $502 million and $1.04 billion, it's no surprise that Johnson &
Johnson's DePuy Orthopaedics Inc. doesn't want to go to trial again next month.
But what it does want is a bit unusual.

In court filings this month, Johnson & Johnson attorney John Beisner has sought to halt a Sept. 5
trial, but he also wants to remand more than 9,300 of the products liability cases pending in Dallas
over DePuy's Pinnacle device back to the courts from whence they came.
In a petition for writ of mandamus, Beisner, a Washington, D.C., partner at New York's
Skadden, Arps, Slate, Meagher & Flom, has asked the U.S. Court of Appeals for the Fifth Circuit to
halt the upcoming trial of eight plaintiffs, all from New York, scheduled to take place before U.S.
District Judge Ed Kinkeade . He's raising the same argument in prior writ petitions and in the
pending appeals of the two prior verdicts: The cases don't belong in Kinkeade's courtroom.
"In short, the MDL court has decided that it is no longer constrained by the MDL statute or personal
jurisdiction principles and can order trials of as many cases as it chooses instead of remanding these
cases to courts of proper jurisdiction, as required by the MDL statute and basic jurisdictional
principles," Beisner wrote. "Left unchecked, these rulings would encourage other MDL courts to

stretch their authority to try claims, regardless of the relevant contacts with the forum or petitioners'
consent."
But plaintiffs attorney Mark Lanier, anticipating Johnson & Johnson's venue fight, moved last month
to remand some, but not all, of the cases for trial. He argued that cases brought in California and
New York could use pretrial rulings Kinkeade has already made involving those state laws.
"This is a case where there are over 9,000 plaintiffs, and most of them are elderly," said Lanier, of
The Lanier Law Firm in Houston. "They're hip implants. And what DePuy has said is that it will not
settle any of these cases. So if J&J/DePuy won't settle any of them, and we have to try them, we
need to come up with some trial schedule where we can get at least to the older people before they
die."
MDL judges are assigned to oversee pretrial matters, but the idea is for them to send cases back to
their original courts for trial. In court papers, Lanier is pushing for Kinkeade to oversee trials in
other courts. Other MDL judges have done that in a pelvic mesh trial against Boston Scientific and in
a pending trial over the blood thinner Xarelto, he wrote.
He called Johnson & Johnson's arguments a case of "buyer's remorse," particularly since the last two
verdicts have come from consolidated trials, a big reason why the awards were so large. Johnson &
Johnson, he wrote, agreed to waive all venue concerns set forth by the U.S. Supreme Court's 1998
holding in Lexecon v. Milberg Weiss Bershad Hynes & Lerach.
"Petitioners should not be permitted to rewrite history simply because they are dissatisfied with the
outcomes of the last two bellwether trials," wrote Lanier, who has partnered with former U.S.
Solicitor General Kenneth Starr in the plaintiffs' response filed on Monday to the writ petition.
"Petitioners clearly consented to the district court's personal jurisdiction."
That's not true, wrote Beisner in a reply filed Thursday. He said Johnson & Johnson only consented
to the first two bellwether trials, the first of which involved a single plaintiff.
"From the beginning, petitioners' position has been that true bellwether trials should involve
individual plaintiffs, not consolidated trials, to avoid confusing juries and to generate reliable
information regarding how juries perceive the strength of various claims and defenses," he wrote.
"When it became clear that the MDL court intended to continue trying consolidated cases, petitioners
decided to stop consenting to trials."
And that's why Beisner now insists that all the cases - not just those in California and New York should be remanded because Kinkeade doesn't have its consent to hold trials, according to Johnson
& Johnson's response to Lanier's remand request.
Beisner also gave an alternate motivation for why the plaintiffs are focused on remanding to just
California and New York: Those states have uncapped punitive damages.
"Plaintiffs' proposal for selective remand for specific cases from California and New York is a blatant
attempt to manipulate the MDL process for strategic advantage," Beisner wrote. "Simply put, plaintiffs
are hoping to ring up large verdicts - regardless of whether they would survive appeal - in an effort
to force a settlement unrelated to the merits of any of the cases in this litigation.
Contact Amanda Bronstad at abronstad @alm.com. On Twitter: @abronstadlaw.
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