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THE COURT: We'Il get our friends on the call, on the
| ine. Okay, good.

Alright. So, for purposes of the record, counsel that
are on the tel ephone, we won't have you enter your appearances,
but we are aware that a nunber of you are participating by
phone, and that is fine. Anyone that actually intends to speak
was required to be here and present for purposes of clarity of
the record. And so before we get started, this is the matter
of In Re: Zimrer DuromH p Cup Products Liability Litigation.
And it is under docket nunber 09-4414, also known as
multi-district litigation docket nunber 2158.

W w il have all counsel that are present and do
intend to be heard, if you will enter your appearances fornmally
for the record, then we can begin.

MR. KRAUS: Good norning. Thank you, your Honor.
Peter Kraus of Waters & Kraus for the plaintiffs.

THE COURT: Alright. Good norning M. Kraus.

MR. HENDERSON: G bbs Henderson, your Honor, good
norni ng, on behalf of Waters & Kraus and the plaintiffs.

THE COURT: Alright, good norning to you. Now, | do
not see where you guys have signed in. Ch, | see it. There it
is. Rght inthe mddle. Aright. |'msorry.

M5. FLEI SHVAN.  Good norning, your Honor. Wendy
Fl ei shman, Lieff Cabraser, on behalf of the plaintiffs.

THE COURT: Very well. Good norning, M. Fleishman.
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MR. CECCHI: Good norning, your Honor. Janmes Cecchi,
Carella Byrne, on behalf of the plaintiffs.

THE COURT: Good norning, M. Cecchi.

MR. SEEGER. (Good norning, your Honor. Chris Seeger,
Seeger Weiss, on behalf of the plaintiffs.

THE COURT: Good norning, M. Seeger.

MR. MEADOW Good norning, your Honor. R ck Meadow
fromthe Lanier Law Firm for the plaintiffs,

THE COURT: Good norning, M. Meadow.

MR. GOLDSTEIN: Good norning, your Honor. Jason
ol dstein, Lanier Law Firm on behalf of plaintiffs.

THE COURT: Alright. Good norning to you, M.
Gol dstein, as well.

MR. GRAND:. Good norning, your Honor. Jeff G and,
Seeger Weiss, on behalf of the plaintiffs.

THE COURT: Let ne fine you, M. Grand. Let ne fine
you.

MR. GRAND: First page.

THE COURT: Nope, wong. Not first page. Now, say
your nane again, Jeff --

MR. GRAND: Jeff G and.

THE COURT: oh, you're under M. Seeger. | make no
comment about that, |I'mjust saying. Your nane is second to
M. Seeger, so | mssed it. Alright, very well.

Ckay.
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MR SM TH  Good norning, your Honor. Terrence Smth,
Davis Saperstein & Goldman, for plaintiffs. I'mright next to
M ss Fl ei shman.

THE COURT: Yup, | see you, M. Smth. How are you?

MR SM TH. Good. Thanks very nuch.

THE COURT: Excellent.

Anyone el se on plaintiff's side want to be heard?
WAant to enter your appearances?

MR. SAYEG  Your Honor, ny nane is |Ilyas Sayeg. |'m
fromthe Maglio Christopher & Toale Law Firm on behalf of the
plaintiffs in this MDL. W also represent plaintiffs in state
litigation as well.

THE COURT: Thank you, M. Sayeg. | got a letter
I ndi cating that you woul d be appearing, so.

MR VELLS: JimWlls, I"'mwth Meyerson & O Neill.
|"m here for Francis and Patricia M osky.

THE COURT: Good norning, M. \Wlls.

M5. CRAIG (Good norning, your Honor. Christine Craig
on behalf of the plaintiffs.

THE COURT: Good norning, Mss Craig.

MR. VMEEI NTRAUB: Good norning, your Honor. Adam
VWintraub with Lieff Cabraser on behalf of plaintiffs.

THE COURT: Did you hear that, Mss Liloia, M.

Wi ntraub, is that what he sai d?
THE COURT REPORTER. W th Lieff Cabraser.
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THE COURT:
FI ei shman.

Ckay.

VR DWECK:

THE COURT:

from Rei ngol d Val et.

M. Kraus.
MR, KRAUS:
THE COURT:
MR, KRAUS:

Yup, | see -- yup, he's wwth Mss

Morris Dweck, Reingold Valet.
Did you get that? D WE-CK, Mrris Dweck
Ckay. That's it?

Qui ck procedural question, your Honor.
Certainly.
| spoke with M. Navan Ward fromthe

Beasl ey Alan firmyesterday. Said he was going to be on the

phone and wanted nme to ask whether it would be possible for him

to be heard by phone.
THE COURT:
MR, KRAUS:
THE COURT:

No.
Ckay.

Alright. | think | nade it very clear, we

schedul ed this in March, and anyone that intended to appear and

speak, they were given explicit directions. It makes it very

difficult for the record purposes to do it by phone. As a

courtesy, we said that counsel could certainly participate and

| i sten by phone. So

Beasl ey.

that wll be the best it gets for M.

So, M. Canpbell.

MR. CAMPBELL: Good norning, your Honor. Andrew

Canpbel |, Faegre Baker Daniels for the defendants.
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THE COURT: Alright, good norning,

MR. TANNER: Your Honor, Joe Tanner, Faegre Baker
Dani el s on behal f of the defendants.

THE COURT: Good norning, M. Tanner.

MR. BENNETT: Good norning, your Honor. Steve
Bennett, Faegre Baker Dani el s.

THE COURT: Good norning, M. Bennett.

MR. FANNI NG Good norning, your Honor. Ed Fanning
fromMCarter & English for defendants.

THE COURT: Good norning, M. Fanning.

MR. TANNER: This ny Byron Hayes from Zi mrer.

THE COURT: Ckay. Good norning, M. Hayes.

MR. HAYES. Good norning.

THE COURT: He's the only one not chonping at the bit
to stand, which was a clear sign right there.

Al right, counsel, anyone else want to be heard? kay,
in terms of appearances.

Alright. So, we're convening today to address this
issue as it relates to the settlenent proposal and order that
has been provided to the Court and that does go back to the
nonth of March where it has been outli ned.

What |'d like to do is first ask counsel for Zi nmer
just to outline the process that is proposed because | got a
nunber of letters, many of them were essentially duplicates

with different nanes of attorneys, but the sane letter in many
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| nstances, a nunber of letters expressing certain concerns. So
before we get into that, what |'d like to do is have an outline
of exactly what the process is and what the order is proposing.
MR. TANNER: Thank you, your Honor. Joe --
THE COURT: Oh, and to nake sure that Mss Liloia is

saved here, |I'mgoing to ask you to cone to the podium just so
that the record will be clear and accurate. So anyone that is
speaki ng or wi shes to speak, you wll have to cone to the

podi um Ckay?

MR. TANNER: Thank you, your Honor. Joe Tanner on
behal f of the defendants.

W're here today on this settlenent program proposal
that's been negotiated and asking the Court three or four
things. One is to adopt this as the way to settle revised
cases in the MDL. To be the only way to settle revised cases
in the MDL and order all plaintiffs that they nust participate
In this program

And al so we've asked that your Court -- that your
Honor inform ot her state court judges that have Durom hi p cases
about, if you so enter this order, that this is the order of
this Court. Because your Honor has kind of been involved in
this for quite a while and we think the state court judges
woul d be appreciative of hearing fromyou about what you' ve
done with this program |If | could, just a little bit of

background just to put this into context as to what's going on
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her e.

As this Court knows, and Judge Manni on and Judge Arleo
know, Zi nmrer took a unique approach towards these Durom cup
cases way back in 2009 and basically said: Look, we want to
try to resolve these cases. And we'll talk to any plaintiff
that wll talk to us about resolving their cases basically on a
no questions asked basis. Just get us sone records. W'IIl sit
down, we'll hopefully settle without nediation. If not, we'l]l
enter nediation and we'll resolve the cases. And this Court's
hel ped with that process by entering case nmanagenent order
nunber one that set in place that process. And that was done
i n October or so of 2010.

And the program was very successful. W've settled to
date 1,745 cases. W're at a 91 percent success rate when
we're able to get cases into nediation. Those are pretty good
nunbers and we're proud of those nunbers.

As the process has evolved over the last six and a
hal f years, we've cone across sone speed bunps. Those speed
bunps are: One, the Waters Kraus firm who is one of the
| i ai son counsel, decided to take a little different approach
for their cases. Not other MDL cases, but their cases in the
MDL and in the state court and said: W want to go on a trial
node. So they wanted to try their cases. That has an effect.

Quite frankly, there's been non-conpliance with the

CMO-1 in getting all of the records. And that's caused del ay.
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And it's caused sone confusion. And we're trying to find a way
to get around that delay. And, in fact, a lot of the | awers

t hat have objected, are actually sone of the ones we've had the
bi ggest problens getting records fromand | have those
statistics for you, your Honor.

So we thought about, okay, let's figure out a way we
can get to an end result here. And we negotiated with very
experi enced counsel who have Durom cup cases but are al so known
as wel |l -known national |awers on resolving |arge nass torts.
But they're not only that. As | nentioned, they have
substantial inventories of Duromcup cases. |In fact, the two
firms primarily, Chris Seeger's firmand the Lanier firm are
nunber two and three in the nost Durom cup clains behind the
Waters Kraus firm (So they have an i nventory. ([They're
| nvested. W've been able to negotiate and settle sone cases
and we've sat down and said: Isn't there a way we can take our
data over six and a half years of settling Durom cup cases and
find a way to end this litigation? And we cane up wth a
process that collects all the data so we get the universe of
clains in front of us and we know all the clains that are out
there. W can expedite the settlenent and then resol ve all
t hese cl ai ns based on actual data.

And so that's what we put in front of you, your Honor,
s a settlenent agreenent which in essence is a nodification of

CM> 1 to get around these speed bunps. Streanmined. Requires
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| ess records than before. |It's a quicker path to settlenent.
Provi des dates certain by which things have to happen. And
we' ve al so asked, as part of our CMD> 1, that there be teeth to
that. |If people don't neet those deadlines, they'll be
consequences because we're having that problem now where
deadl i nes aren't net.

The sane for Zimmer. There should be teeth and
repercussions for us, for both sides. There's little risk.
It's sinply putting into a process. There's been sone
m si nformati on about that, that requires you to settle it, it
doesn't. It will agree to toll the statute of limtations for
those that haven't filed clains. There are stated anounts in
t he agreenent which increases predictability, increases the
stream ine nature of this, but at the sane tinme there's
built-in flexibility because if there are true outlier cases,
we agree to go nediate those cases. |If there are case that
people truly feel don't fit the schedules that we've put out,
we go nediate those cases. So there's that flexibility.

And, again, it's based on actual experience. And it's
based on a negotiated process. And this is inportant because
there's been some m sunderstanding out there that this is
simply Zimmer's deal. This was negotiated. W're putting, you
know, we negotiate these settlenents, we start |ike at, you
know, 100, 000, sonebody starts at 300,000, we negotiate and we

get to a nunber. W' ve basically put that final nunber on the
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table for all of these plaintiffs that has been negotiated by
very capable firns.

We think this process elimnates back and forth. But
very inportantly gets all the information about the clains out
there. And as a matter of fact, your Honor, since we did this
regi stration process, fromthe registration process al one,
we' ve | earned of a hundred new clains. And that's inportant,
your Honor, because those clains wuld have just trickled in at
sone point. Wio knows when they would have been filed, a year
fromnow, or two years fromnow. They would have had, you
know, had conplaints filed, those types of things. Now we know
the universe and we can efficiently resolve those clains. So
that's another benefit of the program and shows that it is
wor ki ng through the registration process.

In addition to getting the information on the claim
it insures that all plaintiffs, thensel ves, because they have
to sign on their claimformthat they are getting the
i nformati on about the settlenent and are nmaki ng an i nforned
decision as to whether they accept or not. And, quite frankly,
we have reason to believe that sone people just aren't hearing
about the settlenent, and don't know about the settlenent. And
we want that to be elimnated and get around that speed bunp as
well. So it's based on fairness, and it's based on finding an
end poi nt.

Now, there is a very vocal mnority about these
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clainms. It's vocal. W've talked about that. But it is a
mnority. O the firns in the MDL, 80 percent of the firms in
the MDL have registered their clains. There's been a bunch of
m sinformation out there, things |ike "you nust accept the
anmounts". That's what we heard first. O, "Zimrer is

| medi ately going to just categorize themin the | east
category," which it makes no sense, whatsoever. The goal here
so to resolve the clains, why in the world woul d we change
course after six and a half years and do sonet hing we haven't
done over that period of tinme?

These objections, your Honor, what they kind of boil
down to is they don't mnd a settlenent process, they just
don't Iike sone of the aspects of what Zi mrer gets dependi ng on
deci sions nade by plaintiffs' counsel.

THE COURT: | want to stop you, M. Tanner.

MR. TANNER:  Sure.

THE COURT: Because | don't want you to get into the
argunent so nuch --

MR. TANNER: Ckay.

THE COURT: | really wanted you to just outline what
the proposal is. So the proposal is -- and it's outlined in
t he agreenent or the order. So | want you to just outline
that, what the process is. And then | want to hear from |

guess M. Kraus or M. Henderson, because they are the sort of

primary spokes peopl e.
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MR. TANNER:  Sure.

THE COURT: (©On behalf of the objectors. And so then
"1l cone back to Zi mmer and hear what your positions are.

MR. TANNER: Ckay.

The process is this. By April 29th, was the deadline
by which people would register their clains. By May 31, they
categori zed their clains. And that neans they fill out the
forms that are on the website. W have a Duronsettl enent.com
website and the forns are right there. And they |ist what
their claimis. | have a single revision. | have these, maybe
i f they have a large | ost wage, or |'ve had these
conplications. |'ve had a dislocation. And there's in essence
boxes to check. And they fill out and they identify their
claimat that point.

And they check on the box. In the end they say:
This is ny claim And then they have an option to say: | w sh
to settle for that anobunt. | wish not to settlenent for that
amount. Zinmrer then takes it, looks at it, and by August 1,
ei ther accepts that categorization that they put in and says:
We're done. O nmakes an alternative categorization: W
di sagree about this little point or this reduction. Because in
the settlenent there are enhancenents and reductions. |If
you've had your cup a long tinme, over nine years, there's
reductions. |If you're a certain age, there's reductions. |If

you' ve had di sl ocations, there's enhancenents. So it cones out


Beth
Highlight


© 00 N oo o B~ W DN PP

N DN D MDD DN P PP PP PP, R R PR
a A~ W N P O © 00O N o Oo &~ Wwu N -, O

Case 2:09-cv-04414-SDW-SCM Document 922 @811 ?560&@06/ Page 16 of 78 PagelD: 15104 16

to a dollar amount. So there's a formula by which a normal,
everyday revision is 175,000. But it nmay go up or it may go
down.

Then there's also, if you have an extraordi nary | oss,
and those are identified as exanples in the agreenent,
sonething |ike an enbolism or if you had a stroke, or if you
had another condition, then that is subject to negotiation as
well. So there's that protection that you can get these
enhanced damages.

So that process runs August 1st. W accept or we
counter. By Septenber 15th, the plaintiffs can accept our
counter, if there is one. O if not, the parties go into
medi ati on. Mediation then occurs. And we have a deadline to
schedul e nedi ati ons by February 25th -- or excuse ne, 28th of
2017. And they nust be conpleted by Septenber 15th, 2017,
where the nedi ations are scheduled -- are conpl et ed.

Now, two of the provisions that | think have gotten
sone attention is that the -- where you get to the settlenents
wi t hout nediation. (f 90 percent of the entire eli gl bl e body
of clains are not settled, then Zinmer has the option, it
doesn't nean it will, but it has the option of saying it does
not wi sh to conplete the deal. The reason for that is sinple.
We're putting a substantial anmount of noney on the table here
in order to resolve all the cases. And if it's not going to

resolve all the cases, we need to be able to have that option
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at | east to rethink.

Now, that option is only triggered by what the
plaintiffs do, so they kind of control whether we have that
option. It depends on what they do, but we really need to have
t hat option.

For exanple, if we find out a plaintiff or a
plaintiff's firm-- (I actually nention also there's a 90
percent requirenent that if a particular firmdoesn't settle 90
percent of their clains, we have the option of going forward or
not going forward with that firm And here's the purpose of
t hat .

|f we have a firmthat, for one reason or another, is
saying: W're only going to put in and settle the worst cases
for us, and we're going to not settle the best cases for us,
and we're going to hold back all these cases and therefore try
to | everage higher settlenents, that's not the intent of the
agreenent and that's not what we are signing up for. W have
the option to say no.

On the other hand, if a firmin good faith says:

Look, we have three of our ten cases are all outliers. And
they've dealt in good faith with us, of course we have the
option of going: No, let's finish those and let's take these
other three and we'll nove forward. So it sinply gives us the
option to look at, if it looks like we're not getting

substantially all, nmaybe we can go ahead, we hope we could go
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ahead, but we have to have that protection. And that's the 90
percent .

At the end of the nediation process, there's a simlar
provision that if 67 percent of the cases that are nedi at ed
don't settle, we have the sane option. And, again, that's an
option to us. There's sone of that that keeps everybody honest
in dealing wwth this and not trying to play ganes. To try
again. The whol e purpose of this is we want this to end. W
t hi nk the Court would want this to end. W think the
plaintiffs actually would want this to end, and we think this
is a fair, negotiated process to end that.

That in a nutshell --

THE COURT: What happens t the nediation, M. Tanner?

MR TANNER: |'m sorry?

THE COURT: What happens at the end of the nediation?
Say, for exanple, the plaintiff does not agree with the finding
of the nedi ator.

MR, TANNER:. Wth the findings of the nediator, then
the case would go back and hopefully that would only be a
handful of cases that would then be litigated.

THE COURT: But they're not bound, it's not binding
medi ati on?

MR. TANNER: Correct, it is not binding nediation.

The only restrictions we put on it is we have three or four

medi ators who are experienced in nediating these Durom cup
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cases. And I'I1l tell

have gotten the nost

you, one

noney out

plaintiffs would conpl ain, but

| ot of these, and w |

| travel,

or two of them are the ones that
of us, so | don't believe
they're avail able and could do a

and that type of thing. So we

have three or four nediators set aside to do that. | haven't

heard objections to uses those nedi ators.

Again, the whole idea is, we have a period from when

they have to sign up

for nmediation to get them done. W want

to make that as short as possible. W want to get this done.

And if you had to go out and find nediators and do all that,

and we've talked to nediators that are willing to set aside

significant tinme to get these cases nedi at ed.

THE COURT:
just in terns of the

MR, TANNER:

THE COURT:

Very wel |
process?
Did | m

Thank you

You, M. Kraus.

MR, KRAUS:

Your Hono

. Anything el se you want to add
s that primarily it?
st aken guys? No.

., M. Tanner.

r, with the Court's perm ssion, |

was going to do a 30, 000-foot overview of where we are, and M.

Hender son was going to detail

process.

THE COURT:

Al right.

overvi ew going to take?

MR, KRAUS:
THE COURT:

our | egal objections to the

So how long is your 30, 000-f oot

Three or four m nutes.

Ckay, that's good.
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MR. KRAUS:. Your Honor, I'll go up to the podium
Pet er Kraus, your Honor, speaking for the Waters & Kraus
plaintiffs and as a nenber of plaintiffs' |iaison conmmttee on
behal f of several other plaintiffs and plaintiffs' firns. W
rise as your Honor and M. Tanner notes to object and oppose
Zimer's request for entry of the case nanagenent order
regardi ng settlenent agreenent, and to oppose efforts by Zi mer
to convince your Honor to reach out to state court judges to
try to encourage themto force plaintiffs into this program

At the outset, your Honor, let nme be clear. W do not
oppose settlenent. W share the desire to settle our cases.

I n conversations with other plaintiffs' firns who have
objected, they wish to settle their cases. W applaud the
success that the Lanier firmand the Seeger firmand M. Cecchi
have had with reaching an agreenment with Zinmmer. W think all
that's fine.

What we oppose is the mandatory nature of this
process. Wwen it is very clear fromthe | engthy and extended
di scussi ons we have had with Zinmmer, and other plaintiffs'
firmse have had with Zimmer, that there are | arge nunbers of the
clients who will not settlenent in this process. W0 can not
settle for the nunbers that this Zimer settlenent agreenent,
this unilateral provision, allows.

Your Honor, as | said, we filed a detail ed objection

and then M. Henderson filed additional responses to M. Seeger
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and to Zimmer as well which he's going to address rai sing
various | egal objections here.

In terns of where the bar is on this. You heard from
M. Tanner that 80 percent have registered. Mell, your Honor,
over 30 firnms representing nore than 200 plaintiffs, which is
nore than half of all the plaintiffs pending in the MOL, filed
objections to this proposal. And the reason there's that this
di screpancy, nore than 50 percent objecting and 80 percent
regi stering, is because these plaintiffs were between a rock an
hard place. The proposed order said that if you didn't
register by April 29th, you were subject to having your case
di sm ssed at Zimmer's sol e discretion.

Qovi ously we haven't had this hearing until now,
several days later, about a week later, and that concern |
think is why you see a | ot of people who, with a gun to their
head, felt |ike they were between a rock and a hard pl ace and
t hey went ahead and si gned up, even though they objected, filed
witten objections to this case nmanagenent order and to this
pr ocess.

Your Honor, before | turn over the floor to M.
Henderson, | just want to nake a coupl e of points.

THE COURT: I'mwaiting for the overview.

MR KRAUS: Ckay.

THE COURT: | haven't gotten the overview. You're

just sinply saying why you object, which I know you obj ect.
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What's the overvi ew?

MR. KRAUS: The reason we're objecting, your Honor, is
this is not an agreenent that's negotiated by or on behalf of
all the plaintiffs here. |It's a mandatory process which puts
all the cases on hold at Zimmer's discretion for 18 nonths.
Zimer's sole discretion, your Honor. | have no choice, if |
do not wish ny plaintiffs to be dism ssed, lbut to register them
and to put themon ice for 18 nonths or nore. M. Henderson is
going to address why the Court should not do that under the
applicable | aw.

The agreenent represented by these plaintiffs' firns,
and we hopefully segregated ourselves into the jury box, the
firms that negotiated the agreenent, and those that oppose
sitting here. It was not purported to be by or on behal f of
all the plaintiffs that they negotiated this agreenent. Zi nmer
reached out to them they negotiated with them that's fine.

But essentially it's a cramdown on the rest of the plaintiffs
here, your Honor, that we nust participate or our cases wll be
dism ssed. And if we go into the process, it's 18 nonths where
Zimrer, at their sole discretion, can set those cases aside and
not deal with us. Even though Zi mmer knows fromthe

negoti ations that we've had, that a | arge percentage of ny
clients and many of these other plaintiffs' firnms who fil ed

obj ections, their clients cannot settle under the terns of that

deal .
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There are ethical concerns, your Honor, about an
agreenent that may work for sone of our plaintiffs but clearly
does not work for other of our plaintiffs. And if 90 percent
or nmore of all of our plaintiffs are not in then the deal
cannot go forward. That's a conflict. {It's an inperm ssible
conflict for Zimrer to force upon us or for the Court to order.

In addition to those | egal and ethical problens, your
Honor, you will recall that when | was before the Court earlier
in the year wwth Zimmer, with M. Tanner, with M. Bennett, |
believed | was having good faith settl enment discussions with
Zi mer about ny cases. (At the sane tine, apparently, they were
secretly negotiating this deal, which they intended to force
down upon ny clients. | was never given any notice of it or
any opportunity to comment or participate on it, and frankly
that's fundanentally unfair. It does not nake sense for ny
clients, this deal, as Zi mmer proposes.

And, your Honor, with your perm ssion M. Henderson is
going to address sone of the details --

THE COURT: Ckay.

MR. KRAUS: -- and problens with that.

THE COURT: Thank you.

VMR, HENDERSON: Good norning, your Honor.

THE COURT: Good norning, M. Henderson.

MR. HENDERSON: As M. Kraus alluded to, | wanted to

address to the Court today our |egal objections to the narrow
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| ssue of what we believe is before the Court today, which is
the entry of this particular CMO that Zi nmer has requested.
And our problens and objections concerning that CMOrelate to
three different areas.

Paragraph 2's requirenent that all plaintiffs nust
file no later than April 29th, and that they shall participate
in the process, subject to a dism ssal notion. And so that
clause very clearly nmakes participating in this process
mandatory. And so that's our first objection as to the
mandat ory nature of this CMO

The second objection is to the stay, your Honor, that
Is outlined in paragraph 3, which says that the litigation is
stayed so long as the settlenent agreenent remains in effect,
subject only to the exception listed in paragraph 4.

That paragraph 4 exception tal ks about how parties can
file a joint notice of unsettled case. And as M. Kraus
alluded to earlier, jJoint notice neans that Zi nmer has to agree
tolift -- to file this joint notice to |ift the stay.

So, in essence, it is a stay because the settl enent
agreenment itself says it's in effect until Septenber 17th of
2017. This is essentially | guess now a 17-nonth stay. Wen |
was witing ny letters, an 18-nonth stay. And so what we're
tal king about is a CMO that requires nmandatory participation in
this ad hoc ADR process, and a correspondi ng stay of 17 nonths.

Qur legal objections to that were outlined in ny
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series of letters to the Court. And incidentally, and I think
it's significant, that Zinmer or -- neither Zi nmer nor counsel
| ooking to get this CMO entered ever really addressed the
specific nature of ny argunents. |Instead, their letters
related to the generic principles of inherent authority.

And as ny letters hopefully pointed out with sone
clarity, we don't think the situation is that sinple. And the
reason we don't, | think the easiest distillation of it was a
passage that | included in ny letter that has been cited wth
approval by the Third Crcuit in Mravian School Advisory Board
decision in "95. It was initially witten by the G Heil eman
case in the Seventh Grcuit. And it says: "Coviously the
District Court in devising the neans to control cases before
It, may not exercise its inherent authority in a manor
I nconsistent with rule or statute. This neans that where the
rules directly mandate a specific procedure to the excl usion of
others, inherent authority is proscribed".

And what we see in the local rules here of the
district court of New Jersey is that the Advisory Conmttee
that di ssem nated and propagated these rules, has nmade a
decision that there are specific types of non -- or specific
types of ADR processes that they have selected to the excl usion
of others. And we see those found in 201.1 of the local rules,
which is the arbitration provision and 301.1, which is the

provi sion that provides the Court the authority to refer cases
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to nediation without the consent of the parties. And that
provi sion also has a subpart (e)(6), which says the Court can
stay a case for 90 days to allow for this nediation unless the
parties jointly request a |onger stay.

And here, by nature of the fact that we have so nmany
obj ecting parties, there isn't a joint request here to ask for
a stay |longer than 90 days.

And so given where the district court of New Jersey
| ocal rules are, it is our position that a CMO t hat
contenpl ates a mandatory 18-nonth ad hoc ADR process goes
beyond what is provided for in the local rules of this Court.
Tellingly, the only CM3s that have been provided to the Court
as exanples of simlar CM3s, which were the ASR CMO and t he
Yasm n CMO, the fundanental distinction is neither one of those
that were submitted included open-ended stays or subjected
non-filers to dismssal. But nore inportantly, they were
entered by courts, the Northern District of Ohio and the
Southern District of Illinois, that had provisions in their
| ocal rules giving the Court the discretion to fashion ad hoc
ADR processes. And | listed both of those local rules in ny
| etter.

The district court, local rules of New Jersey, don't
have this catch-all, ad hoc ADR process provision. And so we
believe very strongly and have, we believe, put forward a

strong | egal argunent as to why this particular CMO goes beyond


Beth
Highlight

Beth
Highlight


© 00 N oo o B~ W DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W D»dN -, O

Case 2:09-cv-04414-SDW-SCM Document 922 @811 ?560(?6)6/ Page 27 of 78 PagelD: 15115 27

what is provided for in the local rules and because the | ocal
rul es have chosen specific types of ADR to the exclusion of
others, those are the l[imtations in place here. And | think
the Inre: Atlantic Pipe Decision that we discussed at |ength
in our letters is particularly illumnating on this subject.
And so that's the reason why we think the CMO, you know, goes
beyond t hat .

In addition, we do have concerns, if the Court is
still inclined to enter this CMO by inherent authority, we
think it shouldn't, for a nunber of reasons, sone of which
Peter alluded to. The Eash v. R ggins case in the Third
Circuit says "inherent authority should be exercised with great
restraint and caution". The In re: Atlantic Pipe Decision
said: "You have to take into consideration whether the
exerci se of inherent authority would conport with notions of
procedural fairness".

As M. Kraus alluded to, requiring the participation
of plaintiffs who know that given the terns outlined in the
settl enent agreenent, this is never going to be an acceptable
process for them And | say that for two different reasons.
One, there is the provision relating to anybody with a
potential statute of limtations issue or a potential infection
can be given only -- Zimrer can nmake only a $25,000 bid. O
the provision that tops out the awards at 290, 000, unl ess the

patient has a stroke within 72 hours, | think was the exanple.
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So because we have a peek into the settl enent
agreenent and it lists actual terns, and the nedi ati on process
specifically in the settlenent agreenent only says that the
nature of the nediation is to discuss whether these specified
enhancenents or reductions apply, so it's not even a
full -fl edged nedi ation, that we don't think that requiring
partici pation anong plaintiffs who they know will never be able
to settle in this agreenent and having their cases stayed for
18 nmont hs conports wth notions of procedural fairness.

| think other attorneys m ght at sone point |ater
address this ethical quandary that the agreenent poses, which
is, that in order to have sone plaintiffs that you represent
partici pate, you have to put all your plaintiffs in this
agreenent. | think letters have addressed that as well.

But we think that the |local rules which are governing
on this issue don't allowfor this CMO. And we think that even
aside fromthat, on notions of procedural fairness, that this
Court should not enter this CMO

And so our objections are about the CMO.  They're not
about the settlenent agreenent, they're about this nandatory
provi sion and the open-ended stay, that can only be lifted at
Zimer's discretion.

And so those are our concerns, your Honor, and we
certainly appreciate the opportunity to cone here and to

express those in person.
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THE COURT: But you agree, M. Henderson, that the
process heretofore is not working?

MR. HENDERSON: | think, your Honor, that, as M.
Kraus al luded to, we thought we were having good faith
settl enent negotiations back in Decenber and January.

THE COURT: Ckay.

MR. HENDERSON. But | agree, your Honor, | think that
the process isn't working. Mé outlined what we thought woul d
be a prudent way forward that would specifically contain a
process by which cases could get remanded; and a process by

whi ch group settlenents -- but, yeah, | think the process that

has played out to this part -- to this point in tinme, has not
wor ked, | agree.
THE COURT: Right. | nmean, because the reality is

that this case starts, the master case, with an '09 docket.
And | don't think anyone in this roomor on the phone would
di sagree with the fact that the goal here is to resolve the
cases for the benefit of the plaintiffs so that everyone can
nove on; for the benefit of the defense as well. So, | nean,
it's not litigation that should just go on ad nauseum (And we
have attenpted to do a bel |l wether approach. That didn't really
work. We're basically doing trials that have statute of
limtations i ssues and extensive briefing on those issues.

And while I"'mnore than wlling to try every case that

needs to be tried, the reality is that we have to get to a
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pl ace of sonehow doi ng sone type of mass resol ution of sone of
t hese cases. Now, there have been a | ot of cases and a | ot
have settled, but | have to ask you, so based on your position,
you're saying that as a District Judge handling a case in this
court that | do not have the authority to nanage a case the way
| see fit? That's your position. Fair?

MR. HENDERSON. | don't relish nmaking that argunent,
your Honor.

THE COURT: Just want to be clear, that's what you're
sayi ng.

MR. HENDERSON: For the reasons, the specific
reasons - -

THE COURT: Under local Rule 201 and | ocal Rule 301,
that's what you feel is accurate.

MR. HENDERSON: And the case law that | cited in ny
brief, your Honor.

THE COURT: Alright. Anything else you want to add?

MR. KRAUS:. Your Honor, just in terns of -- so the
Court is clear about our proposal. Qur proposal would be that
the Court deny entry of the proposed CMO. That the Court
encourage voluntarily participation in this settlenent program
And that the Court enter an order providing a realistic path to
remand and the opportunity to try groups of these cases as they
have done in the Pinnacle hip inplant case and ot her MDL cases

of this nature regarding mass torts. That woul d provide the
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| everage on both sides.

The proposal here is unilateral |everage agai nst the
plaintiffs who don't want to participate. There's no
correspondi ng pressure on -- litigation pressure on Zi nmmer and
therefore the proposal on the table is sinply not fair to both
sides. So that's what we're proposing. W have outlined
witten proposals that would follow that procedure. W agree
settlenment's a good thing and I think the Court shoul d
encourage voluntary participation in Zimrer's settl enent
program The Court should not nmandate it for parties who know
it won't work.

THE COURT: Very wel|.

Al right, anyone el se want to be heard on the
plaintiff's side?

M5. FLEI SHVAN. Not at this time, your Honor.

THE COURT: Okay. Thank you, M. Fleishman.

M. Sayeg wants to be heard.

MR. SAYEG And thank you for a having ne, your Honor.
|l yas Sayeg from Maglio, Christopher & Taole. W represent
seven or eight plaintiffs in the MDL. Jointly with the Nash
Franci skato law firm we al so represent a nunber of individuals
in various state court litigations, all of whomare affected by
the process that's at issue here today.

THE COURT:. Start with, what is the big deal if | say

to the state Court: This is what we're doing in federal court.
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What's the problemw th that?

MR. SAYEG Your Honor, that's not necessarily the
| ssue we have. The issue we have, the particular letter that's
been provided to your Honor to provide to the state courts, we
have objections to the | anguage that has been used in that
| etter. For exanple, given the objections that have been
filed, and the know edge that nore than half of the plaintiffs
in this MDL have an issue with this program have an issue with
this settlenent program to have your Honor word this to the
state court judges to say: This is the best and nost efficient
program for the shared objective. Gven that nore than half
t he people involved object, | don't think that's a fair and
accurate assessnent to make fromthis Court to the state court
litigation.

THE COURT: So you don't have a problemw th ne
sending a letter to the state court, you just don't |ike the
| anguage?

MR. SAYEG  Correct, your Honor. You have your
authority to comunicate wiwth the state court judges, if you
| ike. But having this particularized | anguage, it has issues.

Al so, direct directing the state court judges, and
this is the one of the issues I'll get to, one of the bases of
nmy argunents, directing the state court judges to comuni cate
wth the claimants' |iaison counsel, or as another way that

it's termed in this letter, the plaintiffs's settlenent
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counsel, that's illusory. That's a fiction. The plaintiffs'
Steering conmttee exists, but there was never any authority
given to a claimant's |iaison counsel, or a plaintiff's

settl enent counsel, to negotiate the deal that's before this
Court today on behalf of everybody in the MDL, or certainly on
behal f of unfiled or state court filed plaintiffs around the
country.

So we do take issue with presenting this to state
courts or even, your Honor, as sonething that's been negoti at ed
on behal f of everybody. It certainly was negotiated on behalf
of a couple of firns. For themif it was a good deal, great.
And if we ook at the settlenent agreenent, itself, it's an
agreenent between those two firns or those firns and Zi nmmer.
So the agreenent between them that's fine. And if Zi mrer
wants to provide that sane agreenent for other plaintiffs as a
vol untary process to settle, that's fine. However, to say that
these two -- these parties here have agreed to this agreenent,
and to nmandate ot her people who have were not represented, had
no opportunity to negotiate in those negotiations for the
agreenent, to be a part of that process is necessarily unfair.

In addition --

THE COURT: But why is it unfair if you're not
mandated to resolve your clain? If you don't agree with the
anmount, then don't settle.

MR. SAYEG And that's the next point, your Honor. So
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what we have here is the registration process. So in other
litigations, for exanple, the -- in other hip litigations,
there was a requirenent to register your clients. And
def endants want to know how many cases are out there. |'msure
they want to figure out how are they going to resolve
everything that's out there. And that's fine. (However, when
the registration process alone affects the registrant's | egal
rights, that's a problem It's not just giving your
information, but it's affecting your legal rights in that once
you register in this program once you register, you have to go
through all of the notions or be subject to a dism ssal.

So, let's say you don't agree to $175,000 as a base.
Let's say you don't agree to $10,000 for dislocation, and you
w Il never agree to those nunbers. WelIl, under this program
that's all you can get. You can't even nediate for nore. And
i f you know fromthe get go these nunbers are not going to
be --

THE COURT: What do you nean you can't nediate for
nor e?

MR. SAYEG The nediation is limted. The nediation
IS not an open nediation. You have certain categories of
awards you can nedi ate, and you're only going to nediate for
that. You can't go into the nediation and say: | don't agree
wth the 175. Based on ny facts, this isn't -- | should get

nore. The nediation is not an open nediation. So that's one
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termthat other plaintiffs would negotiate differently.

So -- now, the other thing is, why, when you know t he
outconme is not going to be acceptable, why should you spend 18
nonths to get to an unacceptabl e outconme and not be able to
litigate your case the entire tinme? And that happens as a
result of registering. And that's the problem And then --

THE COURT: |s your case noving qui cker?

MR, SAYEG |'msorry?

THE COURT: |s your case noving quicker than that now?

MR. SAYEG Well, it takes the plaintiff's ability to
nove the case qui cker away.

THE COURT: Tell nme what's going on with your case
Now.

MR. SAYEG Wth the MDL? The MDL --

THE COURT: Your cases. |'mtalking about your cases.
How many plaintiffs do you have?

MR. SAYEG | don't have the nunber off the top of ny
head how many we have. W have an active case right now, a
nunber of plaintiffs consolidated in Florida. W' ve been
hoping for a settlenent programthat's fair. [But if the
settlenent programis not acceptable to them they need to have
the ability to litigate their case. That's their
constitutional right.

Now, if they sinply register for this programin the

hopes that it provides for Zinmmer the information that Zi mer
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wants, that's one thing. And that's just providing the
information. But if they don't intend to settle based on these
nunbers, if this is not acceptable for them and for themthey
object to doing all of that, wasting their resources, going
after a settlenent that's never going to be acceptabl e, why
woul d they agree to register?

Now, here's the other ethical issue that's triggered
because of that. |If those clients don't want to register
because they don't want to go through this needl ess work and
wast e resources and everyone's part, them not regi stering puts
themin conflict with our other clients who may want to
regi ster and may want to settle. Now, we have a conflict
between our clients. That's the ethical dilenma here. That's
why we al so provided a letter to your Honor about the
deadlines. W need to figure out about this ethical dilema so
we know what to do.

And so for those reasons, we ask that until this Court
anal yzes the argunents that are before the Court today, we
shoul dn't have an April 29th deadline to register. Let's
figure out the ethical issue.

THE COURT: Well, that has past. The deadline has
al ready past, so | would assune we're either addressing it to
set an additional anount of tine.

MR. SAYEG Yes, your Honor. W provided a letter

| ast week asking for an extension of that deadline. Zi nmer
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responded by saying that that issue shouldn't be addressed by
the Court. The issue of a --

THE COURT: No, that's not what they said. What they
said was that was not an order. That was a settl enent
agreenent that was proposed by Zimmer. They never said that
that was not to be addressed by the Court. It was just that
t hat was the proposed settl enment agreenent. There was no order
entered by the Court. So, to wite the Court to say: Move the
deadline. Their position was, it was never an issue that the
Court signed off on, which I hadn't signed off on.

MR. SAYEG And we woul d ask, because there's an
et hical concern here, if there's a deal. If Zimrer wants to
offer plaintiffs a deal. Geat deal, bad deal, whatever it is.
That's fine, we can give it to our clients. Qur clients can
deci de what they want to do with it. ([But when there's an
ethical issue and it potentially puts our clients at odds wth
each other, then we have to bring that to the Court's
attention. W have to figure out what to do wth those
deadlines. That's why we asked for the extension.

THE COURT: Do you nean how nmany cases are in the MDL?

MR. SAYEG At this point? | would defer to the
plaintiffs' steering commttee.

THE COURT: You have any idea? The reason | ask that
Is it's easy to say: Hey, just let it keep going on. Wat's

the problen? There's an ethical dilema? M issue is, noving
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t he docket, noving the case. It's not 50 cases. It's not 30
cases. It's a nunber of the case.

So, you know, looking at this froma gl obal
perspective, you know, everyone is certainly confortable
arguing the positions on behalf of their respective clients, as
they should be. But there is a broader concern, fromthe
Court's perspective, that relates to trying to bring about a
resolution. It doesn't nean we wll resolve everything.

MR SAYEG  Correct.

THE COURT: But it certainly may be nore expeditious
to do it in this manner.

MR. SAYEG  Your Honor, |I'mnot arguing that it
woul dn't be nore expeditious to do it in this particular
manner. |t certainly would. Let's get a global resolution.
Let's get it noving right now The problemis, the resol ution
itself is problematic. W' re not arguing that there shoul dn't
be a global resolution. It should. It is the nost efficient
way forward to get a global resolution and just figure out what
remai ns afterwards.

The problem here is that resol ution should have been
negotiated with the parties who were given authority to do
that. |If we're talking about a resolution for everyone, there
is a plaintiff's steering conmttee here who represents
everyone. They were cut out of the out of the negotiation for

this. If the two firnms that negotiated this want to settle
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based on this agreenent, great, that is the agreenent that was
witten between the parties. But those who represent our
clients were cut out of these negotiations and therefore our
clients were cut out of these negotiations. W have an issue
with that. W believe that negotiation should happen. A

gl obal resolution should happen, but it should happen fairly.

Now, the other issue is futility. Wen we |ook at
t hese nunbers, if Zimer's goal is to resolve as many of these
as possible, but they put forth a settlenent that is
unacceptable to nost, it's futile. |If they're going to cone
out of this and say: W don't want to settle. Wat's the
poi nt of having gone through all of this? Having had an
18-nmonth stay? W're going to cone out at the end of this in
the sane position we are here today, with a | ot of cases that
haven't resol ved that could have resol ved.

There are portions of this that allow them-- that
allows Zimmer to unilaterally decide: There nay be a statute
of limtations argunent here. That's going to be a $25, 000
case. As an attorney advising ny client to register or not
register for this, |I can't even advise ny client whether their
case falls into that category because there are no additional
facts in the settlenent agreenent about when a case nay fall
into that category. O infection. Al | knowis, on its own,
Zimmer may do that and tag it with a $25, 000 t ag.

Now, Zi mmer today nentioned that wouldn't be in our
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best interest to do that. Wy would we do that? Your Honor, |
can tell fromyou experience having been involved in the Bi onet
litigation, and | know Navan Ward is on the line listening in
and he's on the steering commttee for the Bionet litigation.
My firmis not, but we do handle litigation in state court.

Bi onet did precisely that.

So we're in a situation where you |leave it open for a
defendant to potentially do sonething that would underm ne the
reason for going into this process in the first place. W need
nore clarity in the settlenent agreenent. To nmandate sonet hi ng
|ike this to everybody we believe is not right.

So the thing we're asking for, again, like the MDL's
request, is that this not be mandated because there are
problens. Do we have certain clients who |ikely would pursue
the settlenment? Sure. But this creates problens because there
are clients who won't pursue this. And for those clients, it's
a very problematic and ethically concerning deal.

THE COURT: Thank you, M. Sayegq.

MR. SAYEG Thank you.

THE COURT: Anyone el se?

MR SM TH. Judge, may |?

THE COURT: Yes.

MR. SM TH.  Thank you.

THE COURT: |It's a dangerous path. Ckay, you nade it.

MR SMTH  Terrence Smth, Judge, for Davis
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Saperstein & Sol onon.

We did not register our clients. W have 13 of them
Seven are unrevised, six are revised. Three of the six revised
clients are bilateral revisions, one of which has been nedi at ed
unsuccessfully. Another single revision is one that wll get
zero under the current plan. He has no option but to go
forward with trial. Three others may very well be interested
in the nmedi ation process. Another one, who is a bilateral
revision, has one that is arguably subject to a statute of
limtations argunent. If | were defendant, | would nmake the
statute of limtations argunent as to hip B. He also is stuck
by virtue of being in an outlier status. (These three of our
si x revisions now are | ooking at an 18-nonth delay that is not
going to nove their case. It's not going to inprove their
case, other than have tine pass.

The mandatory aspect of this | think is objectionable
for our clients as a group, for certain of our clients
individually. There is a process that has always been in place
under CMO-1. CMO 1 requires all the plaintiffs to participate
i n mediation, wthout any restrictions applied. There were no
caps on danmages. There were no issues other than danages and
proxi mat e cause.

THE COURT: And what's the date of CMO 17

MR SMTH  Sonetine in 2010, | think.

THE COURT: Alright, so we're in 2016. So how many
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cases have been resolved by way of nediation in that respect?
| m not sayi ng none have, obviously a nunber have. But a
nunber have not.

MR SMTH W have resol ved three.

THE COURT: Alright. You still have 13, right?

MR. SM TH:  Yes.

THE COURT: Ckay.

MR SMTH W had one that did not succeed in
nmedi ation but it did go forward. From our perspective, CMO1
still works. W're -- were our cases chosen for purposes of
bel | wet her selection? No. Mght they be under a different
scenario? Yes. But at |least fromour point of view, CMO>1 is
still a viable option with no strings attached on either side.

But one last thing | want to nention, Judge, is that
of our 13 cases, seven of them are unrevised. They were filed
in order to protect statutes of limtations.

Dealing with these case groups in terns of
percentages, | think can be msleading, to sone extent. |'m
sure there are a lot nore than seven unrevised plaintiffs here
who, by virtue of the proposed settlenent, are basically
subject to proforma dismssal imediately. And nmaybe they
shoul d be. That has never been addressed during the course of
the litigation.

But | think that for purposes of deciding this issue,

the Court needs a little nore clarity as to how nany cases
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we're actually tal king about. How many plaintiffs have had
revision surgery? How nmany plaintiffs have had bil ateral
revi sion surgeries? How many are not revised at all? And |
think that those nunbers would give the Court a much better
perspective on the universe of clains that we're tal king about.
Thank you, very nuch.

THE COURT: Alright. Thank you, M. Smth.

Anyone else? M. Seeger or Mss Cecchi? OCh, Mss
FI ei shman.

M5. FLEISHMAN:. | have a conpromse that I'd |ike
to -- | have -- I'msorry. Wendy Fl ei shman on behalf of the
plaintiffs, your Honor.

| too objected to this settlenent because -- and to
the CMO as it stated. And the basis of our objection is that
this -- the CMO woul d i npose the stay on all the plaintiffs
whether they're filed or not. And the settlenent agreenent
seeks to inpose its settlenent mandate on all the plaintiffs,
whet her they're filed or not, and whether they're filed before
your Honor or in state courts around the country. And | know
that that's been -- that is a great source of the objection to
t hat .

THE COURT: Well, | have no control over what the
state court does.

MS. FLEI SHVAN.  But - -

THE COURT: And never did and never wll. | don't
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t hi nk anyone has suggested that.

M5. FLEI SHMAN:  Zi mrer has suggested it, your Honor.
Has suggested that your Honor --

THE COURT: That's not in the order.

M5. FLEISHVAN. It's in the letter that your Honor
suggest that they nmandate partici pation.

THE COURT: But I'mnot -- | can't order it. | can
suggest and | can tell themwhat |'ve done, but | can't order
them to do anyt hing.

M5. FLEI SHVAN:.  Absol utely. Your Honor shoul d
definitely, I think coordination is key. And | think it's a
great i dea.

THE COURT: And | didn't read the letter to say that.
If it's a matter of tweaking it so that that's clear, that's
fine. But I'mnot ordering themto do anything, |'msinply
sayi ng what we are doing in Federal Court.

M5. FLEI SHVAN:  And the second issue is that Zi nmer
seeks to conpel the plaintiffs in Federal Court to have the
clients who are not even filed yet because they've just had
revisions, to have those clients nade part of this deal, when
those clients haven't even nade a decision had what they want
to do yet. \Whether they want to proceed, whether they want to
go forward with their cases or not. So those cases, their
privacy is not an issue yet. They haven't nade that | egal

determ nation. They shouldn't be conpelled to participate in
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the settlenment either.

And the third issue is that if the Court believes that
this mght be the nost expeditious way to nove forward, we
certainly are open to negotiating the settlenent in a different
way. We're certainly open to a stay, your Honor. And, in
fact, a stay up until August 1st would be within that 90-day
period, | believe. And also at that point Zi nmer either
comments that they agree with the categorization and the denand
of the plaintiff or they counter. And so they either accept or
they counter, and everybody nakes a decision. So that's
certainly a good stopping point, if your Honor wants to
undertake sone sort of conpul sory participation for the filed
cases in the MDL.

THE COURT: Ckay.

M5. FLEI SHVAN.  Thank you, your Honor.

THE COURT: Thank you.

M. Seeger.

MR. SEEGER:. Chris Seeger.

Your Honor, | just want to nmake sone brief comments
because the last thing | really want to do is be in a position
where |' marguing agai nst other plaintiffs' counsel. | want to
just put this in sonme context.

W' ve been, Jim Cecchi and I, | think along wth Wendy
Fl ei shman, was appointed by this Court | think back in 2009 to

be |iaison counsel. W had settled a nunber -- Seeger Wi ss
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had settled a nunber of cases. For a nunber of years, the
settlenments that we were achieving for nmany reasons went on
hold. | saw what | believed, at no fault of this Court, who
entered orders for nediation, who had a bell wet her process, who
was wlling to try cases, | saw a process that broke down. And
| think the lawers let the Court down frankly on that.

What | wanted to do in negotiating this, and | don't
want to get into a battle over whether it's perfect, it's not
perfect. But | also don't think we should allow perfect to be
the eneny of what's really good, and | think that this is
pretty good. And | think it's good for this reason. There are
clients in ny firmwho have been calling us for three, four
years, saying: Wen you are you going to get ny case settled?
What is going to happen with this?

| wanted to get a process where people could
participate in that, have negotiations, get an offer.

Literally get a settlenent offer fromthe defendant. Take it

If they like it, and if they don't like it, continue to
litigate. It was that sinple. Those were ny objectives going
into this, along with M. Lanier and M. Cecchi. W've said:
W don't want to force people to settle. There is no effort to
force people to settle. In fact, |I think you heard several
tinmes today from both the defendant, and even the objectors,

t hat when you read the agreenent, you will not be forced to

settle. That's a big point. You wll get a settlenent offer.
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Those settlenent offers should be conmmunicated to the client.
|f they're not comunicated to the client, then | think that's
an ethical issue. | don't think the ethical issue is whether
the agreenent requires 90 percent participants. Because if
this Court agrees with that, you will be in very good conpany
wth other MDL Courts throughout the country who have done
exactly that. And other |awers have chall enged the ethics of
t hose participation provisions, and they have consistently
| ost.

| won't get into the Court's authority argunent
because | really think that goes absolutely nowhere. The cases
that are relied upon are not MDL cases where a Court is deal
wi th thousands of cases. (You obvi ously have the right under
the rules of federal civil procedure and your i nherent
jurisdiction to manage this litigation, order the parties to
nmedi ate and to participate in a process that at the end of the
day, if you don't like it, you're not bound by it. That's all

| have to say, your Honor.

THE COURT: Alright, very well. Thank you, M.
Seeger .

Anyone el se?

MR. MEADOW Only, Judge, if | were to get up there to
speak, | would have echoed M. Seeger's comments. W're in the
sanme boat .

THE COURT: Alright, counsel, just put your nanme on
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the record so those on the phone know who's speaki ng.

MR. MEADOW Rick Meadow fromthe Lanier Law Firm

THE COURT: Very well. Thank you, M. Meadow.

Alright, we'll hear from defense counsel.

MR. TANNER: Thank you, your Honor. Joe Tanner again
on behal f of the defendants.

| try to take sone good notes here to try and address
all the points that were nmade. And a lot of it is a perfect
exanple of m sinformation, m sconmuni cation that's been goi ng
on about this program

First of all, there was discussions about what goes on
at the nediation, howthe nediation is [imted. And that's
just sinply not what the agreenent says. The agreenent says,
at nedi ati on we can tal k about whether your claimnt is
eligible. Wether he's eligible or she's eligible for the base

anount or the fixed anmobunt. Any reductions. Any enhancenents.

The anmount of the extraordinary fund. |If you have an outlier,
how nuch that is. Wat -- whether you qualify for that. Any
damages caps that nmay exist. It's a -- the list lists all the

topics we are tal king about. That's what's going to happen at
a medi ati on.

THE COURT: So there's no limtation on obviously what
can be discussed at the point of nediation?

MR. TANNER: Correct. Wthin those categories,

damages, caps and the anount of extraordinary benefit fund. W
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are not going to, for instance, your Honor, say: | had a
single revision. | have no conplications. That's all. | want
a 190, 000 instead of 175,000. That anpunt has been negoti at ed.
Whet her you claimyou're entitled to nore than that for sone
ot her circunstance, that is subject to further negotiation and
medi ati on.

M. Smth raised i ssues about sonebody getting zero,
or whatever. |If you have a statute of limtations issue, if
you have an infection issue, you go into what's called the
fixed programand that is a $25,000, | believe, anpunt.

Now, M. Sayeg said: Well, Zimer is just going to
put everybody in that category, aren't they? Because
apparently Bilnet did that, or so they allege. And first of
all, I don't think we should be tal king about hypotheticals
here. But second, why in the world would we do that? W're
trying to end these cases not keep these cases, and people
would just reject it. So why would we do that? And what, in
the six and a half years of us doing this, were to indicate

that that's going to happen? Qur history in this case shows

our good faith and how we're going to handle it. |It's pure
speculation. It's not valid. And there's sinply nothing
behind it

QG her things that were said. M. Sayeg, and | hope |
pronounced his name right, said a mpjority of the firnms have

i ssues with this. That's not true. Eighty percent did not
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object to -- 80 percent of the firns did not object. And sone
obj ected, and after we talked to them were indicating: Gay,
this sounds okay to ne now. So it's sinply not true that that
many peopl e obj ect ed.

There was this issue or fight about April 29th, and we
had to register by April 29th, which was the deal as your Honor
recogni zed our agreenent. |If that's an issue, your Honor,
anybody that wants to register and register by the
cat egori zation deadline of May 31st, | believe, we can do that.
| f there are people that m ssed that deadline that want to
regi ster and, your Honor orders it, we can nove that deadline
and just register with categorization. And we're happy to do
t hat because it doesn't push the other deadlines back. It
woul d enable us to continue the sane pace that we want to have.

You had asked M. Sayeg about his cases. By the way,
he has five in the MDL. But his firmhas settled 48 cases with
us. So to say that we're not going to address his cases in
good faith is -- sinply falls on deaf ears.

This whol e authority issue, your Honor, which we
addressed. You know, we dealt with the second and third
| argest firnms that have the | argest pool of Durom cases. It
was very contentious. M. Benefit was involved in nost of
t hose negotiations. He'll tell you it's sinply not
| ogi stically possible to have two hundred firnms negotiate. And

it's really not an authority issue. But, the CMO that we have
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in place gives |iaison counsel the power to bind plaintiffs in
things like scheduling deposition's agenda, entering
stipulations and other interactions with defense counsel. And
that's what M. Seeger did and that's what M. Cecchi did.

A coupl e of other quick points, your Honor. M. Smth
tal ked about unrevised would result in dismssal. Sinply not
true. Unrevised are not part of this program W' re asking
for unrevised to get information about them so we can set up a
programto resolve. But we've said fromthe beginning, if you
read the agreenent, it's for revised clains.

And M ss Fleishman said: Well, there's revised clains
t hat haven't deci ded whether they want to pursue their claim
or we don't know whether they'll file a claim W' ve taken
that off the table. W're going to pay them There's not a
whol e | ot of decision to nmake, they're going to get noney. So
we don't think that's an issue.

If | could address a couple of the primary points,
your Honor, however, and one of themis the stay of the
litigation. W think this is very inportant. Keep in mnd the
vast majority of the people that go through this programare
going to get their noney in 2016. The only people that are not
going to get their noney in 2016 are either people that don't
participate or nediate. And the ones that nedi ate shoul d get
their noney in 2017, so long as we can reach an agreenent.

No one is going to get their noney any nore quickly.
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| mean, this is the settlenent proposal, quite frankly, whether
your Honor adopts it or not, this is where Zimer is going on
trying to settle these cases.

It's interesting that nost of the people or sone of
t hem t hat have objected have not even satisfied the CMO 1
obligations. For instance, M. Smth, 16 or 11 of his 16
cases, we don't have sufficient records yet. W're trying to
get away fromthat. W're trying not to have to get those
records and wait on those records. And | can go down the |ist.
Four of the five of M. Sayeg's cases, we don't have sufficient
records for. W're trying to get beyond that.

As far as delaying the trials and the discovery.
O her than Waters Kraus and a handful, just a small handful of
ot her cases -- or firms, nobody's even started discovery yet.
M. Smith nentioned this wll hold back and delay. It's not
going to delay anything because he hasn't done any di scovery.
So we think the stay here will have little effect on what's
al ready going on in the litigation.

As you, your Honor, recognized, the focus of this ML
should be on finding a resolution, not on wasting our
resources, Court's resources, plaintiffs' resources on
di scovery, discovery fights. Wether people are scheduling
depositions just to get |everage. Wether taking these
depositions could be just wasteful. That's not the purpose.

We've put [imts on the stay. W've put alimt -- the |ongest
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the stay could |l ast would be the end of the Septenber, 2017.
W're willing to nove that up. If we want to nove it up and
say all the nediations have to be done by the end of May, 2017,
we'll do that. Qur concern is the plaintiffs, that we can't
get records, we can't get information, which is exactly why we
need teeth into this order that says: |f you m ss deadli nes,
and if you don't do what you're suppose to do, you can be
subject to a dismssal notion. W're happy to nove it faster,
but we have to have that teeth so that it doesn't get drug out
and we're left with not understandi ng what the universe of the
cl ai ns are.

THE COURT: What about, M. Tanner --

MR TANNER: |'msorry?

THE COURT: \What about the issues of cases that don't
get resolved going back to their respective state courts
pursuant to the ruling that | issued in the Lexecon waiver?

MR. TANNER. Right. There's a couple of issues there,
your Honor. W think that a remand process at the appropriate
tinme is obviously what will have to happen. Now, there's a
coupl e of issues up on appeal right now that the Waters Kraus
firm has appeal ed, whether all of their cases should be
remanded or should stay in this Court. And we've cross
appeal ed saying: |If you're going to appeal it out, we think
all the cases should stay here, because we think there's a

wal ver across the board. So we have that issue, that
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procedural issue to deal wth.

But at the end the settlenent process, then if there's
a discovery -- if there's discovery that is specific and needed
t hrough the MDL process, which we've tal ked about before, what
sone of that discovery maybe, the MDL Court would run that
di scovery. And then at the appropriate tinme, through an
appropri ate procedure by which everyone is protected, you know,
you can't asked for an MDL, have an MDL, and just open the
fl ood gates and have 50, 100, 500 trials all at the sane tine,
but a process in which the cases were selected and those cases
could be remanded and that type of process. | think that's
down the road and we can continue to talk about. And if during
the stay of the settlenent process, if during that period we
wanted to try and put in place what will happen at the end of
t hat process, we would be happy to do that.

If | could address two ot her points, your Honor. One
is the -- all or nothing provision in the agreenent and the
sister to that, which is, we think the Court should order all
of the cases in the MDL to participate.

On the authority issue, we don't think that's an issue
at all, your Honor. You have that authority. This is ordering
a process. This is not like a settlenent order of a class
settlenment or anything else. ([This is just |ike ordering
mediation. It's just |like ordering plaintiffs in the whole

case to do plaintiff fact sheets. [It's just |like ordering, as
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this Court did six years ago, the CMO 1 nedi ati on process t hat
plaintiffs, thenselves -- plaintiffs' |iaison counsel at the
time hel ped negotiate. W don't think that's an order of the
Actos case. As a matter of fact, your Honor ordered people

to -- the Judge ordered everyone that had an MDL case to not
only register theirs, but also the state cases too. W haven't
asked that of your Honor. And Rule 16C-2(l) gives this Court
authority in conplex cases to do special procedures. And
there's nothing in the local rules that trunp this Court's
authority to handl e those special matters.

Second, on why this Court should order. It fits this
purpose. It fits the purpose of substantially ending this
litigation and fits the purpose of trying not to have
ganmesmanshi p going on in the litigation. Selectively picking
the cases. |I'monly going to put in ny worst cases, not ny
good cases. W got to end themall. |It's the sane discussion
we had about the 29 and the 102 back when we tal ked back in
Decenber.

And al so, it's inportant because we think plaintiffs
need to know, M. Seeger nentioned this, plaintiffs need to
know, need to sign on the dotted line. And, quite frankly,
your Honor, we have information and know edge that we think
peopl e that have objected haven't told their clients. And we
t hi nk everybody should be telling their clients and their

clients should know t hat.
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There's a case dism ssed for, we think, nmaneuvering,
or even there was a case set for trial and it was di sm ssed
after the settlenent programwas announced and it was an
i nfection case. That client would have been entitled to
$25,000. And that case, M. N ebruggie's case, Waters Kraus's
case, was dism ssed with prejudice.

Now, one of three things happened there. M.

Ni ebruggi e was told and said: | don't really want ny $25, 000.
Sonmehow he got paid $25,000 from | awers, or sonebody el se, |
don't know. | don't know that that's proper. |'mnot accusing
anything. O he didn't know about it. And | would suggest
that the latter is the nost likely. That's what we're trying
to avoid, your Honor. W want the clients and the plaintiffs
to know what's goi ng on.

And the other thing the ordering does is it clears up,
doesn't create, but clears up this conflict issue. Let ne
explain what | nean by that. No conflict exists if you sinply
put your cases in the process. A conflict only exists if you
decide not to participate. That's sonmething within the
plaintiff's control and that's sonething that happens and is a
byproduct of when you represent nultiple parties.

But a conflict would exist irrespective if you order
it or not; right? | nean, we're nmaking this offer. The
conflict, if they have sone clients that want it and sone

clients don't, and a part of deal is you got to all be in or
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all out, or it gives us options and rights, then they have a
conflict. And ny point, your Honor, is the only way to resol ve
this conflict is if you order it. |If you order these people to
participate, the awers are off the hook and there's no
conflict.

Wth respect to the 90 percent, it's a simlar
argunent, your Honor. W're nmaking this substanti al
i nvestnent. And if it doesn't end or isn't looking like it's
going to end the litigation, we need to be able to rethink it.
W need to be able to see up front what the entire inventory
is. Who's really being selective in their cases and who in
good faith has a dispute about, well, this one is a little bit
nore and this one is alittle bit less, and we'll deal wth

t hose fol ks. Li ke | nentioned before, if three out of 10

cases, and it's not 90 percent, then, okay, we'll talk to you.
We'll work this out. It just gives us rights, it does not end
t he deal .

As M. Seeger said, 90 percent of eligible clains,
that's a common provision. N nety percent of the firms
i nventory. There's also commbon with respect to inventory
settlenments. You just don't do inventory settlenents but say:
W'll settle with you, but keep all your good cases.

| heard a couple of the plaintiffs' firnms up hear say:
Well, we already know that our clients aren't going to accept

this. And, your Honor, | would submt that we should just --
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let's just see. Let's not deal in hypotheticals, let's deal in
real facts, real circunstances. W've all had clients that
say: |'Il never settle. And they end up settling. But let's
see.

But second, it just gives us nore rights and the
di scretion to see if we go forward. |In other words, a conflict
only exists if they actually do not participate and -- or the
90 percent is actually not net, and Zinmer then decides it
doesn't want to go forward. |If that conflict happens, then
there's ways to resolve it under Rule 1.8 that when you deal
wth nmultiple clients, that happens. | nean, if we represent
mul ti pl e defendants and sonething |i ke that happens, you know,
we have to get consent, we have to do different things. But we
think it will be resolved because we are in full focus on
getting these cases resolved so |long as what we hoped the
plaintiffs do in their cases, and categorize themall, and nove
forward towards settling themall pronptly and efficiently
happens, and then we're done.

THE COURT: Very wel | .

MR. TANNER: Thank you, your Honor.

THE COURT: Thank you, M. Tanner.

Anyone el se on the defense?

MR. KRAUS:. Briefly, your Honor.

THE COURT: Sure. M. Kraus.

MR. KRAUS:. Your Honor, the proposed conprom se by
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M ss Fl ei shhman woul d be acceptable to us. |If we had a

regi stration process which allowed clients to register in the
next week or ten days, get offers fromZ mer, and nake a
decision on that, and be finished with that by Septenber 1st of
2016, that would be an acceptable conprom se. At that point,
your Honor, this issue, and |I've heard the Court's frustration
with nyself and wth other counsel here about the fact that
here we are seven years later, this MOL rolls along. | was in
anot her MDL that had gone on for nearly 20 years and had tens
of thousands of cases, your Honor. |t was the asbestos MDL and
| was on the steering conmttee for the plaintiffs in that.

And what ultimately resolved the asbestos MDOL was when Judge
Robreno in Phil adel phia canme in eight to ten years ago and
entered an order, an adm nistrative order, to remand cases.
That's when those cases that could not settle through the ML
process resolved. Wen they --

THE COURT: How many years into it was it?

MR. KRAUS: When he took over --

THE COURT: Right.

MR. KRAUS: It was over 15 years into it and there
were tens of thousands of cases. And within a matter of a few
years, the entire MDL resol ved, your Honor. And Judge Robreno
entered an order two years ago ending the referral of
addi ti onal cases to the MDL because the need for the MDL had

ceased.
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And what that proposed adm nistrative order did, your
Honor, is what the Court sees in the proposal that M.

Hender son sent on March 31st. It gives Zimmer in this case the
revised version that M. G bbs -- M. Henderson proposed here,
gives Zinmmer the information that they need to settle cases.
The current orders require a nedi ation take place. And if that
medi ati on takes place, if that information is exchanged, which
is the normal pretrial discovery, and the parties aren't able
to bridge their differences, an order of remand is entered and
the cases go back for trial. And the vast mpjority of those
cases settle, your Honor. That's what happened in the MDL.
That's what's been |l acking, frankly, in this MDL is a realistic
threat that if Zinmer doesn't settle cases outside their
confort range, that they're going to have many trials that
they're going to have to face. | nean, that's the system
that's our adversarial system here, your Honor.

So without that realistic back end, that's the problem
her e.

THE COURT: So clarify for ne what you said when you
first stood up that you agree with -- what is it that you agree
with, Mss Fleishman --

MR. KRAUS. W would agree to a stay of litigation,
not for seventeen or eighteen nonths, but through Septenber 1st
of 2016.

THE COURT: And what's going to happen between May the
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4t h, 2016, and Septenber 1st, 2016.

MR, KRAUS: We'Ill register our clients and get an
offer fromZ mrer, and accept or reject it.

THE COURT: That's it?

MR, KRAUS: At that point the stay will be |ifted.
The parties choose to go on and nedi ate, additional nediation,
they can. And if not, then they go back into litigation. And
we woul d ask that the Court enter an adm nistrative order
providing for remand so that cases can go back.

Now, with respect to this issue about Lexecon and the
appeal involving our cases, there is no stay associated wth
t hat appeal that would keep this Court fromrenandi ng cases.

Further, your Honor, just so the record is entirely
clear, since M. Tanner indicated that he negotiated wth
| i ai son counsel. He negotiated with two nenbers of the
plaintiff's |iaison counsel commttee individually. Neither
they nor, until this nmonent, | think, has anyone indicated that
they were acting on behalf of all plaintiffs when they
negoti ated that agreenent. That did not occur. (The Leiff
Cabraser firm the Waters & Kraus firm and to ny know edge,
the Pogust MIred (phonetic) firmwere not involved in any way
I n those negotiations and we heard about it when it was a fait
acconpli. So it was not an agreenent that was negotiated with
the appointed plaintiff's |iaison counsel commttee.

So, your Honor, we would submt that would be the
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appropriate way to go. That would be fair to all parties. And
with all due respect to M. Tanner's opining on ny ethical
obligations to ny clients and whether or not conflicts exist, |
have clients now who have made it very clear that they woul d
not accept the maxi num anount in this -- available in this
settl enent agreenent, are who are asking weekly: Wien wll |
get nmy day in Court? Wen can | get ny trial? |If ny case
can't settle for a nunber that | can --

THE COURT: What did you tell thenf

MR. KRAUS. | say: W're working as hard as we can to
get this process to go.

THE COURT: And your client --

MR. KRAUS. W're trying to engage Zimmer in a
settl enment discussion that we believe is fair to you and that
you believe is fair to you.

THE COURT: Okay. So their question is: Wwen will ny
case go to trial? Wat was your answer, other than: W're
wor ki ng as hard as we can?

MR, KRAUS:. Your Honor, obviously we're at the nercy
of the courts on that.

THE COURT: Ckay.

MR. KRAUS: And so we would submt to the Court that
t he bel l wet her program has sinply not been robust enough to
create the settlenent | everage on both parties that's required

to get a fair settlenent done for all the claimnts here. As |
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mentioned in the Pinnacle litigation, the Court, Judge Kincaid
in Dallas, is setting groups of five to ten. (There's been a
defense verdict. There's been a 500 mllion dollar plaintiff's
verdict. As that noves down the line, that sort of

litigation -- that sort of verdict pressure is what drives
settl enent, your Honor, global settlenents that are fair for
all. This is not a deal that is fair for all and we ask the
Court not to enter the proposed Zi mmer case nmanagenent order as
witten.

THE COURT: Very well. Ckay.

M. Tanner, | did have a question for you. How nany
cases are pending in the MDL? You know you i ndi cat ed what
settled. Wat's pending in the MIL?

MR. KRAUS: Qur records show 380 at this tinme, your
Honor .

THE COURT: Three eighty?

MR. KRAUS: And M. Tanner can perhaps correct ne, he
probably has better records.

MR. TANNER: The total nunber of cases in the MDL or
on their way to the MDL, because they were filed and renoved,
Is 429. Three hundred seventeen, 74 percent were registered.

A hundred and twelve did not register. Fifty-one of those were
represented by Waters Kraus.

THE COURT: Ckay.

MR. TANNER: So al nost half were theirs.
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THE COURT: Alright. So 317 total are what are
pending in the MDL.

MR. TANNER: No, |'msorry, 429 --

THE COURT: Ckay.

MR. TANNER: -- your Honor. Three hundred seventeen
have registered to date. A hundred and twel ve have not.
Fityone of those 112 are represented by Waters Kraus.

THE COURT: Ckay. Alright.

MR. TANNER: Could | inpose upon the Court to nake
just a couple of comments on what M. Kraus sai d?

THE COURT: Sure.

MR. TANNER:. First of all, we did negotiate with two

of the liaison counsel also had two books, |arge stables of

Durom cases. This new renmand i dea and di scussion, | don't
think that was cleared with all |iaison counsel and that
t hey' re speaking on behalf of the liaison counsel. And I'm

sure the process by which Waters Kraus cases got put first

ahead of everybody el se's probably wasn't done by all 1iaison
counsel. And we've dealt with Waters Kraus individually as
well. So this idea you have to deal with all |iaison counsel

on all things sinply falls of deaf ears.

They tal k about this conprom se. W' ve already
submtted a couple of conprom ses here. Mywve it up to May. |If
they want it up to May, that's great by us. Let's nove it up

to May. But -- and also, in that neantine, if we want to talk
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about procedures and orders and things like that, that wll
happen | ater, we can do that type of stuff. W just don't

t hi nk we shoul d be opening up the cases to discovery and those
types of things. W need to let the entire process run its
course so that we have clients, or excuse ne, plaintiffs that
say: | don't want those base anpbunts. And | don't agree with
t he enhancenent. But let's talk about it. Let's have the
opportunity to sit down and talk about it. And that's why the
medi ati on process needs to run its course.

He says they won't accept the limts that are set on
the agreenent. But there are none. There's |limts if you have
just a single revision. But if you have an outlier case, you
have exceptional injury, that's all fair gane and open to
di scussion. And we just want to discuss that and we want to do
it when our resources are focused on this result.

And finally, this idea that Zimer is just not wanting
to gototrial and that this is all a stay to keep that -- that
Is just false. | nean, we've had four Duromtrials. Three of
t hem been defense verdicts, one of themwas a plaintiff's
verdi ct that was overturned, as your Honor knows, for counsel
| ssues. You know, that's not a record that we're scared of and
we're certainly not scared of going to trial. W just don't
know thi nk that's where the resources should be spent and we
want to put an end to this case. And, quite frankly, we want

to see these plaintiffs get their noney. Thank you, your
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Honor .

THE COURT: Very wel|.

M ss Fl ei shman, you want to say sonething?

M5. FLEI SHVAN:  Yeah, | do.

Your Honor -- excuse ne. Your Honor specifically
asked M. Tanner if it was an open nedi ati on process and he
said yes, subject to. And then he said, essentially, no. But
it's not an open nedi ation process. A nunber of cases are set
at $25,000, a nunber of cases wll be set at less than a
$175, 000 because of the way they structured the settlenment. So
now if they're saying yes at the nediation, we are willing to
negoti ate beyond these limts, then that's information that |
think all the plaintiffs need to know. |If they're saying no,
we're settling within the limts and within the square limts
of this agreenent, then they need to know that too. But we
need that answered, | think.

THE COURT: Okay.

M5. FLEI SHVAN. Bef ore anybody can be i nforned.

THE COURT: Alright.

M. Tanner.

MR. TANNER: You want ne to answer that? Yes. |
t hought | was clear -- I'msorry, 1'll get to the podium |
apol ogi ze.

| thought | was clear but if not, let ne try and

clarify. The nediation process, we do have categories that
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we'll talk about. Are you eligible or not? Are you eligible
for the fixed or the base anmount? What are the reductions that
you mght be entitled to? W're not tal king about the anount
for a revision. That's, as | nentioned earlier, that's not
what we're negotiating or the amount for a particular
reduction. It's, are you eligible for that? O an
enhancenent .

And when | said it's open, if you have extraordi nary
injury. For instance, if you have | ost wages over 20 percent
of the year before, that can be part of that nedi ation process.
What the extent is of: D d you have a stroke within a certain
amount of time? D d you have a dropped foot within a certain
anmount of time? Those things, for these extraordinary injury,
are what are open for full discussions. And it says: Wether
or not an eligible clainmnt under the base award is entitled to
conpensation for extraordinary injury or econom c |oss, and the
anmount of that conpensation. That's what | neant by if
sonebody says: | have this outlier case. | have these
extraordinary injuries. That's fair gane. And then danmages,
caps, and other things |ike that.

THE COURT: Let ne ask you this.

MR. TANNER:  Sure.

THE COURT: Wen was the | ast Durom cup manuf actured?
Because that's also sort of always |oomng here. Wasn't that

| i ke 20087
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MR. TANNER: Two thousand ten, your Honor. It was
| ast sold in the United States, | believe it was Cctober, 2010.
Decenber, 2010, | was just told.

THE COURT: Decenber, 2010. Ckay.

Al right, any question about that, Mss Flei shman?

MS. FLEI SHVAN:  No.

THE COURT: Ckay.

M5. FLEI SHVAN.  Thank you, your Honor.

THE COURT: Ckay, you're wel cone.

So this is the reality. The reality is that we have a
case that was begun in 2009. W have a hip cup that hasn't
been manufactured since 2010. And while |I have given the
objecting plaintiffs an opportunity to be heard and verbalize
and orally state their objections because you submtted themin
witing, which | did have the opportunity to read. And | want
to state at the outset that | conpletely, totally and whol e
heartily disagree with this notion and concept that | do not
have the authority to manage a case in the manner that | feel
I's appropriate. | think that strains | ogic.

And even in |looking at our local rules here in New

Jersey, you know, | served as a mmgistrate judge for a nunber
of years. | served as a district judge for a nunber of years.
|' ve handl ed prior MDL cases. |In private practice | handl ed

cases that were part of MDLs. So the reality is that different

cases require different things. And this is clearly a case
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that requires sonme recharting of our course. And what has been
suggested, what has been done up to this point, has not been
working. And that's the reality. | know that Judge Arleo, who
was the magistrate judge on this case for a nunber of years and
s now a district judge, and subsequently Judge Manni on has net
with counsel on an ongoing basis to try to sort of shape a way
to get to a resolution.

And while | appreciate plaintiffs' counsel naking the
argunents of ethical concerns, and the extraordi nary anmount of
time that their clients have had to wait for this litigation,
the course that we're on is such that this wll take anot her
five to ten years. | don't think any attorney in here that
represents a plaintiff in this litigation would recomend to
their client that that's a preferred course of action.

And so nmuch is made of this proposed 18-nonth stay. |
don't think it's unreasonable, given where we are. W have a
litigation that is fastly approachi ng being seven years ol d,
and with no end in sight. Wth have set cases for trial. W
have spent an inordinate anmount of tinme on preparing a final
pretrial order, then just going through just absolutely
vol um nous notions in limne, and then actually jury sel ection.
And going through the trial, itself, only to essentially cone
down to: There's a statute of limtations issue in this case
and therefore there's no viable claimand it shoul d not

proceed.
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Second case, and |I'monly tal ki ng about ny experience.
Second case that's listed for trial. W get -- we schedul e the
trial. Once again, notions are filed. And it has basically
the sane i ssue again about the statute of limtations. That is
not in the best interest of the litigation of the parties, of
any type of expeditious resolution of this litigation. And
trying two, four, even six cases a year, which is being
extrenmely generous, to be quite frank, because |I'm sure
everyone appreciates that this is not the only case the Court
has. If | was only tasked with the responsibility of serving
as an MDOL judge on this Zinmmer litigation, ny life would
certainly be a lot different. But that's not the reality. So
| cannot -- have crimnal matters that obviously clearly have
preference over a civil case.

And so even if we were to suggest that we were going
to do sone type of grouping, which I'mnot even sure, quite
frankly, based on the proposal, how that would even work. And
| don't think that would be sonething that woul d be plausible,
quite frankly. And at six trials a year, and that's a
significant anount of trials because every case that cones
before this Court, there are a nunber of in Iimne notions that
have to be addressed. (There are a number of notions under
Daubert that have to be addressed. And it's very tine
constraining and very tinme consumng. And that's not a

problem And that's certainly what this Court is here to do
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and that's part of the process, and we have no objection to
doi ng that.

But at the end of the day, the best interests of the
plaintiffs who have, in many instances lived with this entire
| ssue for a nunber of years. And while, you know, nuch is said
about Zimmer, they are also entitled to get to sone point of
resolution as well. So -- and | don't know any other way that
| think is actually -- would be nore practical than what is
bei ng suggested. And the only argunents | hear are argunents
that: One, | don't have authority; two, there's an ethical
dilenmma that will exist; which nakes no sense to ne,
what soever.

The bottomline is, nobody is conpelled to settle.
Nobody is conpelled to accept what is being offered. Nobody is
conpelled to do anything other than register. And once you go
t hrough the registration process and there's a determ nation
that's nade as to whether or not -- what category a particular
plaintiff falls in, the process proceeds fromthere. And the
suggested 18-nonth delay is not an extrene anount of del ay.
And it just seens shocking to ne that counsel would have such
i re about that, considering it's litigation that's seven years
old. It's seven years old. Now we don't want anything to
happen for 18 nonths.

If | tried the cases that are schedul ed or were

schedul ed and | took themoff, the Cartwight matter, Rochau,
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et cetera, if | tried those cases and finished themin
Decenber, we are into no better place in January than we are
today. And that's the reality.

So sonething has to be done. And this whole concept
of, | believe M. Smith indicated: W're fine with CMO nunber
one, which is six years old, at least. And matters are still
not settled. Matters are still not even fully prepared for
di scussi ons about settlenent. And | think for every plaintiff
that is involved in this litigation and potentially wll be
involved in this litigation, that there needs to be a clear and
di stinct perspective as to howthis matter can resol ve.

There are sone plaintiffs in the world that are not
sinply driven by the nonetary aspect but are driven by the fact
that they'd like to nove on with their lives. And sonetines
that may be -- mght be nuted by the fact that it's not a
sufficient enough offer. But it also mght be nmuted by the
fact that they're ready to nove on. And | think they' re at
| east entitled to have a definite and definitive offer from
Zimrer. And this proposal that's been basically nade today
about stay the case until Septenber of 2016, and we'll
register, it basically neans nothing. It sound |ike nothing.
And | think at the end of the day, the only thing that woul d
have happened was the case will -- nothing will happen until
Septenber and then we'll be right back here again.

There are a nunber of plaintiffs whose cases woul d
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potentially be subject to remand and the ability or right to
return to their originating jurisdictions, and that's an issue
as well that we wll address. |'ve already nade a ruling as to
what cases | feel are appropriate for that -- for remand. And
| think, nore inportantly, there needs to be sone clear
direction and clear universe that exists as to what clains are
part of this MNDL.

And going further to the issue about the | anguage or

the letter to the state court judges, | wll adjust the
| anguage as | feel appropriate. It's ny letter. And it wll
be a letter fromthis Court. | will sinply indicate what this

Court is doing. State court judge can go along with what this
Court does. They are not obligated to do that. | have no
authority and certainly don't even attenpt to suggest that |
have any authority over what they do with their docket or the
cases pending before them But | think it's certainly
appropriate to share wwth themhow this Court is in fact
proceeding with the litigation.

The issue of who represents whom and who's actually

plaintiffs' |iaison counsel, and you can't nmake a deal wth
this one. | quite frankly find that to be of little nonent.
It's very clear that M. Seeger and M. Cecchi have -- are

clearly part of the plaintiffs' liaison team | understand

there are objections from other nenbers. But, counsel, this is

not a situation where Zimer as acted on its own. It is not a



© 00 N oo o B~ W DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W D»dN -, O

Case 2:09-cv-04414-SDW-SCM Document 922 @811 ?560(?6)6/ Page 74 of 78 PagelD: 15162 74

situation where Zinmmer has sinply outlined a process which has
had absolutely no input fromplaintiffs' counsel. The fact
that there are objections neans that everyone is entitled to
have objections, and | wanted to give you an opportunity to be
heard here today and voice those objections.

But at the end of the day, | don't think there's any,
any prejudice that results to any plaintiff in this case if
this Court were to i ssue a case nmanagenent order regarding the
settlenment agreenent. | do agree that the April 29th date
shoul d be adjusted. And I think as you indicated, M. Tanner,
noving it to the May date probably nakes nore sense since the
date has al ready passed by way of April 29th. But that was not
the Court's order and | think Zinmrer was appropriate in
comuni cating to counsel that that was Zinmer's process. And
what is taking place nowis that the Court will enter a case
managenent order regarding the settlenent agreenent requiring
parties to participate.

There is no requirenent to settle. There is no
requi rement to accept what is being offered. And that is the
bottomline. But this wll give the Court an opportunity to
effectively manage this case on its docket. It wll give the
Court an opportunity to attenpt to bring this case to sone type
of resolution so that we won't be sitting here, as they did in
the asbestos litigation, in a case that has far fewer

plaintiffs involved and tal ki ng about a case 20 years from now.
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And | don't think realistically that anyone really can

| egitimately object to that. | think it's appropriate. |
think it's fair and reasonable, and | don't think it is a stay
that wll prejudice anyone, and | don't think the process wll
prej udi ce anyone as wel | .

So, it is ny intention to sign the order. | wll ask
counsel for Zimrer, and nmake sure that you share it with
plaintiff's counsel. At least plaintiff's |iaison counsel just
in terns of what is being nodified to in terns of the date
because the proposed order that | have has the April 29th date
init, so that does need to be nodified. And | would al so
include in the order the indication that, as it relates to the
Lexecon waiver, that is an issue that the Court retains
jurisdiction over and will address at the conclusion of this
process. Ckay? And we will address that further as we need
to.

And that is where we are. So that is ny intention to
sign that order and if there's an objection and you're unable
to resolve the objection, then by all neans |let nme know and |
w || be guided accordingly.

MR, KRAUS: Your Honor --

THE COURT: M. Kraus.

MR. KRAUS: One other point of clarification. The My
date that's going to substitute for April 29th, what date in
May is that?
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MR. TANNER: Thirty-one.

MR. KRAUS: May 31st.

| n addition, your Honor, during his argunent, M.
Tanner agreed on behalf of Zimer to |lift the mandatory stay or
to nove the mandatory stay from Septenber of 2017, to May of
2017, which we would certainly favor. |Is the Court inclined to
make the nodification?

THE COURT: | have no objection to that.

MR. KRAUS: kay.

THE COURT: | nean, ny point is, and the reason |
didn't adopt that in ny oral sort of opinion about it is the
fact that, it needs to be realistic. And what | have found in
the history of this case is that dates are thrown out and dates
are not net. So, | don't have any objection to it at all, but
| want everyone to be very clear, if that's the deadline, that
is the deadline. W don't say May and then we just sort of
keep proceeding to Septenber, and then we keep proceeding to
Decenber. |If May is the agreed-upon date, and I'll |et counsel
speak anongst yourselves, | have no objection to that. You can
speak anongst yourselves as to that deadline. But |I'm not
ordering that. As far as |'m concerned, what's proposed is
reasonable. Alright?

MR. KRAUS: Thank you, your Honor.

THE COURT: So you guys can confer. And if you want

to adjust it, by all neans do so.
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Al right, anything el se? Any other questions?
Concerns? Anything | need to address?

Alright. So | will look for an order fromcounsel in
t he next week or so. Ckay? Thank you all for comng. Have a
great day, and we will hang up for counsel on the phone. And
t hank you all for participating.

(Matter concl uded)
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