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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 1:08-MD-01928-MIDDLEBROOKS/JOHNSON

IN RE TRASYLOL PRODUCTS LIABILITY
LITIGATION - MDL — 1928

This Document Relates to All Actions
UNOPPOSED MOTIONTO ALLOW PLAINTIFFS’ STEERING COMMITTEE

TO PAY BASIC COMMON BENEFIT EXPENSES WITHOUT
SEPARATE COURT ORDER FOR EACH EXPENSE

1. In Pre-Trial Order No. 8, the Court created a fund from which common benefit
expenses could be paid.

o Up until this time, the common benefit fund has been established with
contributions by the members of the Plaintiffs’ Steering Committee (PSC) and has been held in
an escrow account at Anapol Schwartz.

3. PTO 8 also provides for an assessment against settlements or verdicts to be paid
into the common benefit fund. The assessment is six percent and is set forth in detail in PTO 8.

4. Up until May 2010, no such funds had been paid.

) In anticipation of the receipt of funds in May 2010 and in accordance with PTO 8,
an accountant, Alan Winikur, was appointed by this Court on April 16,2010. Pursuant to
paragraph (a) of PTO 8, the court-appointed accountant has established an escrow account
known as the “Common Benefit Fund”.

6. On May 28, 2010, A deposit from assessments was made in the amount of
$568,574.76. A copy of the bank statement reflecting this payment and deposit is attached as

exhibit A.
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7. PTO 8 provides with respect to money deposited in the Common Benefit Fund:
No attorney or party has any individual right to any of these funds,
except to the extent of amounts directed to be disbursed to such
person by order of the court. These funds do not constitute separate
property of any party or attorney and are not subject to garnishment
or attachments for the debts of any party or attorney, except when

and as directed to be disbursed to a specific person as provided by
court order.

8. Paragraph 3, entitled Disbursements from the Common Benefit Fund,
subparagraph (d), states: No amounts will be disbursed without review and approval of
the Court or such other mechanism as the Court may deem just and proper under the
circumstances.

9. The procedure for paying the common benefit expenses established by PTO 8
requires an individual order of court for each expense. This procedure is cumbersome,
will flood the court with requests and will interfere with the ability of the PSC to prepare
cases for trial.

10. Under section B2(a) of PTO 8, the Court defines “shared costs”. Pursuant
to that section, shared costs have been paid throughout this litigation from the PSC fund
administered by the Plaintiffs’ lead counsel. Under section B2(a)(2), “shared costs™ are
limited to costs incurred for the common benefit of the MDL. Paragraph B2(a)(3)
defines and limits which costs are “shared costs”, including (1) deposition costs for
generic experts and other common benefit depositions (e.g. depositions of Bayer
employees), (2) creation, operation, staffing, equipment and administration of a
document depository currently holding over 23 million pages of documents with search
capability and subjective coding by the PSC available to all plaintift’s counsel over the
internet, (3) expert witness and consultant fees and expenses and (4) preparation of

exhibits for common use in MDL trials. Throughout this litigation, Plaintiffs’ lead
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counsel have kept close control over the costs that have been paid for through the
Common Benefit Fund. The only costs that have been paid for are true generic expenses
for depositions of Defendants’ employees and common third party witnesses, expert
reports, expert depositions, document storage, and other such expenses. To date, the PSC
and Plaintiffs’ lead counsel have not paid any costs from the Common Benefit Fund for
travel expenses for PSC members to attend such depositions or meet with and prepare
experts or any other such expenses designated “held costs” under PTO 8. . All such
costs, even though they are common benefit, have been paid for by the individual lawyers
and are considered held costs under section B2(b) of the Order.

11.  Plaintiffs’ lead counsel and the PSC would respectfully request the Court
to modify PTO 8 to allow Plaintiffs’ lead counsel to approve the payment of common
benefit “shared costs” through the accountant appointed by the Court and limited to the
categories listed below, with the accountant providing the Court with a report monthly
regarding the expenditures. These costs include, and shall be limited to, costs incurred
for the common benefit of the MDL as a whole, limited to the following categories:

(a) court filing, service and transcription costs;

(b) Deposition and court reporter costs for depositions (excluding those that
are client specific);

(c) Document depository creation, operation, staffing, equipment and
administration;

(d) Photocopying documents for use as exhibits in generic depositions or for
the initial MDL trials;

(e) PSC administration matters, such as meetings and conference calls;

(H) Accountant’s fees;

(2) Expert witness and consultant fees and expenses;

(h) Research by outside third-party consultants;
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(i) Common witness expenses, including travel;

() Translation costs;

(k) Bank or financial institution charges; and,

1) Investigative services.

12. Allowing the PSC to make such expenditures, with the approval of the
court-appointed certified public accountant, will enable the Plaintiffs’ counsel to prepare
the cases more efficiently, make payments on time, and operate in a reasonable and
appropriate manner. The Court will have assurance through the independent court-
appointed CPA that any expenses from the Common Benefit Fund will only be related to
the items listed above.

13. Defendants have no objection to this Order.

WHEREFORE, Plaintiffs respectfully request the Court modify the Order as

requested.
Respectfully submitted,
ANAPOL SCHWARTZ
Date: June 17,2010 By:  /s/

James R. Ronca, Esquire
Supreme Ct. [.D. #2563 1

1710 Spruce Street
Philadelphia, PA 19103

(215) 735-1130

fax (215) 875-7758
jronca@anapolschwartz.com
Co-Lead Counsel for Plaintiffs
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/s/

Theodore Babbitt (Florida Bar No. 91146)

Email: tedbabbitt@babbitt-johnson.com

Joseph Osborne (Florida Bar No. 880043)

Email: JAOsborne@babbitt-johnson.com
Babbitt, Johnson, Osborne & LeClainche, P.A.

1641 Worthington Rd., Suite 100
West Palm Beach, FL 33409
Telephone: (561) 684-2500
Facsimile: (561) 684-6308

Liaison Counsel for Plaintiffs and Plaintiffs’
Steering Committee

CERTIFICATE OF SERVICE

I hereby certify that on June 17" 2010, I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I also certify that the
foregoing document is being served this day on the following counsel of record in
the manner specified, either via transmission of Notices of Electronic Filing
generated by CM/ECF or by mailing the same to the offices of said counsel by
United States Mail, postage prepaid and Plaintiff’s by United States Mail
Certified Return Receipt Requested and Federal Express

[s/_
Joseph Osborne
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Case No. 08-MD-1928-MIDDLEBROOKS/JOHNSON
United States District Court
Southern District of Florida

James R. Ronca

Email: jronca@anapolschwartz.com

ANAPOL, SCHWARTZ, WEISS, COHAN, FELDMAN &
SMALLEY, P.C.

1710 Spruce Street

Philadelphia, PA 19103

Telephone: 215-735-1130

Facsimile: 215-875-7758

Plaintiffs’ Steering Committee/Co-Lead Counsel

Theodore Babbitt

Email: tedbabbitt@babbitt-johnson.com
Joseph A. Osborne

Email: JAOsborne@@babbitt-johnson.com
BABBITT JOHNSON OSBORNE

& LECLAINCHE, P.A.

1641 Worthington Blvd., Suite 100

West Palm Beach, FL 33409

Telephone: 561-684-2500

Facsimile: 561-684-6308

Liaison Counsel for Plaintiffs and Plaintiffs’ Steering
Commniittee

Doug Monsour

Email: doug@monsourlawfirm.com
THE MONSOUR LAW FIRM

P.O. Box 4209

Longview, TX 75606

Telephone: 903-758-5757
Facsimile: 903-230-5010
Plaintiffs’ Steering Committee

Brian Turner

Email: bturner@cwcd.com

CORY WATSON CROWDER & DEGARIS
2131 Magnolia Ave.

Birmingham, AL 35205

Telephone: 205-328-2200

Facsimile: 205-324-7896

Plaintiffs’ Steering Comuniittee

Scott Love

Email: slove@triallawfirm.com

CLARK DEAN & BURNETT GP

440 Louisiana St., Ste. 1600

Houston, TX 77002

Telephone: 713-757-1400

Facsimile: 713-759-1217

Plaintiffs’ Steering Commiittee/Co-Lead Counsel

Brian H. Barr

Email: bbarr@levinlaw.com

LEVIN PAPANTONIO THOMAS MITCHELL ECHSNER &
PROCTOR PA

316 S. Baylen St., Suite 600

Pensacola, FL 32502

Telephone: 850-435-7000

Facsimile: 850-435-7020

Plaintiffs’ Steering Commniittee

Marc Jay Bern

Email: mjbern@napolibern.com
NApPoOLI BERN RI{PKA LLP

115 Broadway, 12" Floor

New Nyork, NY 10006
Telephone: 212-267-34700
Facsimile: 212-587-0031
Plaintiffs’ Steering Committee

Neil D. Overholtz

Email: noverholtz@awkolaw.com
ALYSTOCK, WITKIN, KREIS

& OVERHOLTZ, PLLC

803 North Palafox Street
Pensacola, FL 32501

Telephone: 850-916-7450
Facsimile: 850-916-7449
Plaintiffs’ Steering Comumiittee
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Fred Thompson

Email: fthompson@motleyrice.com
MOTLEY RICE LLC

P.O. Box 1792

Mt. Pleasant, SC 29405

Telephone: 843-316-9000
Facsimile: 843-216-9440
Plaintiffs’ Steering Committee

Joseph P. Danis

Email: jdanis@careydanis.com
CAREY AND DANIS, LLC

8235 Forsyth Blvd., Suite 1100
St. Louis, MO 63105
Telephone: 314-725-7700
Facsimile: 314-721-0905
Plaintiff Steering Commiittee

Daniel E. Becnel, Jr.

Email: dbecnel@becnellaw.com
Matthew Moreland

Email: mmoreland@becnellaw.com
Kristie Holm

Email: kholm@becnellaw.com
BECNEL LAW FIRM, LLC

P.O. Drawer H

Reserve, LA 70084

Telephone: 985-536-1186
Facsimile: 985-536-6445
Attorney for Plaintiffs

Martin D. Crump

Email: martincrump@davisandfeder.com
DAvVIS & FEDER PA

1712 15th St., Suite 300

P.O. Drawer 6829

Gulfport, MS 39506

Telephone: 228-863-6000

Facsimile:

Attorney for Plaintiffs

Barry Hill

Email: bhill@htwlaw.us
HiLL WILLIAMS PLLC
89 12th Street

Wheeling, WV 26003
Telephone: 304-233-4966
Facsimile: 304-233-4969
Attorney for Plaintiffs

David Matthews

Email: dmatthews@thematthewslawfirm.com
MATTHEWS & ASSOCIATES

2905 Sackett Street

Houston, TX 77098

Telephone: 713-222-8080

Facsimile: 713-535-7184

Plaintiffs’ Steering Committee

Neal Moskow

Email: neal@urymoskow.com
URY & Moskow, LLC

883 Black Rock Turnpike
Fairfield, CT 06825
Telephone: 203-610-6393
Facsimile: 203-610-6399
Plaintiff Steering Commiittee/
Federal-State  Liaison

James J. McHugh, Jr.

Email: jmchugh@lopezmchugh.com,
LoPEZ-MCHUGH LLP

1123 Admiral Peary Way
Philadelphia, PA 19112

Telephone: 215-952-6910
Facsimile: 215-952-6914
Attorney for Plaintiffs

C. Andrew Childers

Email: achilders@cbsfirm.com
CHILDERS BUCK & SCHLUETER LLP
260 Peachtree St., Suite 1601

Atlanta, GA 30303

Telephone: 404-419-9500

Facsimile: 404-419-9501

Attorney for Plaintiffs

Ernest Cory

Email: ecory@cwed.com,

CORY WATSON CROWDER & DEGARIS
2131 Magnolia Ave.

Birmingham, AL 35205

Telephone: 205-328-2200

Facsimile: 205-324-7896

Attorney for Plaintiffs
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Email: bellis@cwed.com

CoORY WATSON CROWDER & DEGARIS
2131 Magnolia Ave.

Birmingham, AL 35205

Telephone: 205-328-2200

Facsimile: 205-324-7896

Attorney for Plaintiffs

Howard T. Dulmage

Email: hdulmage@mhn-law.com
McCoRMICK HANCOCK & NEWTON
1900 West Loop South, Suite 700
Houston, TX 77027

Telephone: 713-297-0700
Facsimile: 713-297-0710

Attorney for Plaintiffs

Paul J. Napoli

Email: pnapolif@@napolibern.com
NAPOLI BERN & ASSOCIATES LLP
3500 Sunrise Highway, Suite T-207
Great River, NY 11739

Telephone: 631-224-1133
Facsimile: 631-224-4774

Attorney for Plaintiffs

Gregg A. Anderson

Email: gregg@terrybryant.com
TERRY BRYANT LLP

8584 Katy Fwy., Suite 100
Houston, TX 77024
Telephone: 713-973-8888
Facsimile: 713-973-1188
Attorney for Plaintiffs

John D. Goldsmith

Email: jgoldsmithitrenam.com

Trenam Kemker Scharf Barkin Frye O’Neill
& Mullis PA

101 E. Kennedy Blvd., Suite 2700

Tampa, FL 33602

Telephone: 813-223-7474

Facsimile: 813-229-6553

Attorney for Plaintiffs

Leonard S. Sands

Email: sandslaw(dgte.net

SANDS & ASSOCIATES

9606 Santa Monica Blvd., 3d Floor
Beverly Hills, CA 90210
Telephone: 310-859-6644
Facsimile: 310-492-0397
Attorney for Plaintiffs
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Email: |colemanihughesandcoleman.com
HUGHES & COLEMAN

444 James Robertson Pkwy, Suite 201
Nashville, TN 37219

Telephone: 856-523-9192

Facsimile:

Attorney for Plaintiffs

Kevin R. Boyle

Email: boyle@psandb.com

PANISH SHEA & BOYLE LLP

11111 Santa Monica Blvd., Suite 700
Los Angeles, CA 90025

Telephone: 310-477-1700
Facsimile: 310-477-1699
Attorney for Plaintiffs

Christopher R. LoPalo

Email: clopalo@napolibern.com
NAPOLI BERN & ASSOCIATES LLP
3500 Sunrise Highway, Suite T-207
Great River, NY 11739

Telephone: 631-224-1133
Facsimile: 631-224-4774
Attorney for Plaintiffs

Jeffrey B. Sussman

Email: jbs@ssrlaw.com

SUSSMAN SELIG & ROSS

One East Wacker Drive, Suite 3650
Chicago, IL 60601

Telephone: 312-977-4000
Facsimile:

Attorney for Plaintiffs

Amy L. Drushal

Email: aldrushal@trenam.com

Trenam Kemker Scharf Barkin Frye O’Neill
& Mullis PA

101 E. Kennedy Blvd., Suite 2700

Tampa, FL 33602

Telephone: 813-223-7474

Facsimile: 813-229-6553

Attorney for Plaintiffs

Rachel Abrams

Email: rabrams@]Iskg-law.com

LEVIN SIMES KAISER & GORNICK, LLP
44 Montgomery Street, 36" Floor

San Francisco, CA 94104

Telephone: 415-646-7160

Facsimile: 415-981-1270

Attorney for Plaintiffs
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Michael A. Kelly

Email: mkelly@walkuplawoffice.com
WALKUP MELODIA KELLY WECHT
& SCHOENBERGER

650 California St., 26th Floor

San Francisco, CA 94108

Telephone: 415-981-7210

Facsimile: 413-391-6965

Attorney for Plaintiffs

Mitchell Lee Lundeen
Email: mitchelllundeen@georgehartz.com

GEORGE HARTZ LUNDEEN FLAGG & FULMER

4800 Le Jeune Road

Coral Gables, FL 33146
Telephone: 305-662-4800
Facsimile: 305-667-8015
Attorney for Plaintiffs

Corey D. Sullivan

Email: jcarey@careydanis.com
CAREY & DANISLLC

8235 Forsyth Boulevard, Suite 1100
St. Louis, MO 63105

Telephone: 314-725-7700
Facsimile: 314-721-0905
Attorney for Plaintiffs

Edward Parr

Email: tedparr@urymoskow.com
URY & Moskow, LLC

883 Black Rock Turnpike
Fairfield, CT 06825

Telephone: 203-610-6393
Facsimile: 203-610-6399
Attorney for Plaintiffs

Dawn M. Chmielewski

Email: dxchmi@climacolaw.com
CLIMACO LEFKOWITZ PECA WILCOX
& GAROFOLI Co LPA

55 Public Square

Suite 1950

Cleveland, OH 44113

Telephone: 216-621-8484

Facsimile: 216-771-1632

Attorney for Plaintiffs
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Emily C. Wecht
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San Francisco, CA 94108
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Facsimile: 413-391-6965
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John J. Carey
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8235 Forsyth Boulevard, Suite 1100
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Telephone: 314-725-7700
Facsimile: 314-721-0905
Attorney for Plaintiffs

James D. Sill

Email: James.Sill@sillmedleylaw.com
Matt Sill

Email: matt.sill@sillmedleylaw.com,
SILL & MEDLEY LAWYERS

T25NW 11"

Oklahoma City, OK 73103

Telephone: 405-604-5953

Facsimile: 405-604-9775

Attorney for Plaintiffs

John Scarola
Email: mep@searcylaw.com,

Page 9 of 15

SEARCY DENNEY SCAROLA BARNHART & SHIPLEY

2139 Palm Beach Lakes Boulevard
PO Drawer 3626

West Palm Beach, FL 33402-3626
Telephone: 561-686-6300
Facsimile: 561-684-3816
Attorney for Plaintiffs

John R. Climaco

Email: jrelim@climacolaw.com
CLIMACO LEFKOWITZ PECA WILCOX
& GAROFOLI Co LPA

55 Public Square

Suite 1950

Cleveland, OH 44113

Telephone: 216-621-8484

Facsimile: 216-771-1632
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Terri A. Lightner

Email: tlightner@walkuplawoffice.com
CLIMACO LEFKOWITZ PECA WILCOX
& GAROFOLI Co LPA

55 Public Square

Suite 1950

Cleveland, OH 44113

Telephone: 216-621-8484

Facsimile: 216-771-1632

Attorney for Plaintiffs

Jeffrey J. Lowe

Email: jeff@jefflowepc.com

JEFF LOWE PC

8235 Forsyth Boulevard

Suite 1100

St. Louis, MO 63105

Telephone: 314-678-3400

Facsimile: 314-678-3401

Attorney for Plaintiffs

K. Lea Morris Turtle

Email: Jea.morris@levinlaw.com
LEVIN PAPANTONIO THOMAS MITCHELL
ECHSNER & PROCTER

316 S Baylen Street

Suite 600

Pensacola, FL 32502

Telephone: 850-435-7033
Facsimile: 850-436-6033
Attorney for Plaintiffs

Mark E. Burton, Jr.

Email: mburton@hershlaw.com
HERSH & HERSH

601 Van Ness Avenue

Suite 2080

San Francisco, CA 94102
Telephone: 415-441-5544
Facsimile: 415-441-7586
Attorney for Plaintiffs

Robert F. Clarke

Email: bobc@phillipslaw.ws
PHILLIPS & ASSOCIATES

3030 North Third Street , Suite 1100
Phoenix, AZ 85012

Telephone: 602-258-8900 x328
Facsimile: 602-288-1632
Attorney for Plaintiffs
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6110 Parkland Boulevard

Suite 100
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PANISH SHEA & BOYLE LLP
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601 Van Ness Avenue
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Telephone: 415-441-5544
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Attorney for Plaintiffs
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 1:08-MD-01928-MIDDLEBROOKS/JOHNSON

IN RE TRASYLOL PRODUCTS LIABILITY
LITIGATION - MDL - 1928

This Document Relates to All Actions

ORDER

AND NOW, this  dayof , 2010, itis hereby
ORDERED and DECREED that PTO 8 is modified so that the Plaintiffs’
Steering Committee through Co-Lead Counsel may request and the
approved CPA may issue payment of common benefit “shared costs” as
defined in PTO 8 and modified by this order, without further action by the
Court. These costs include, and shall be limited to, costs incurred for the
common benefit of the MDL as a whole, in the following categories:
(a) Court filing, service and transcription costs;

(b) Deposition and court reporter costs for depositions (excluding
those that are client specific);

(c) Document depository creation, operation, staffing, equipment and
administration;

(d) Photocopying documents for use as exhibits in generic depositions
or for the initial MDL trials;
(e) PSC administration matters, such as meetings and conference calls;

(H) Accountant’s fees;

(2) Expert witness and consultant fees and expenses;
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(h) Research by outside third-party consultants;
(i) Common witness expenses, including travel;
1)) Translation costs;

(k) Bank or financial institution charges; and,
) Investigative services.

West Palm Beach, this day of ,2010.

DONALD M. MIDDLEBROOKS
UNITED STATES DISTRICT JUDGE



