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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 1:08-MD-01928-MIDDLEBROOKS/JOHNSON

IN RE TRASYLOL PRODUCTS LIABILITY
LITIGATION — MDL-1928

This Document Relates to:

Naguib Bechara, et al., v. Bayer Corp., et al.,
Case No. 9:08-cv-80776
/

BAYER’S OPPOSITION TO PLAINTIFFS’ MOTION
TO EXCLUDE EVIDENCE OF SETTLEMENT AGREEMENT AND
PLAINTIFFS’ POSITION IN PRIOR ARBITRATION PROCEEDING

Defendants Bayer Corporation, Bayer HealthCare Pharmaceuticals Inc. (as
successor in interest to Bayer Pharmaceutical Corp.), and Bayer Schering Pharma AG (as
successor in interest to Bayer Healthcare AG) (collectively, “Bayer”) oppose plaintiffs’ motion
in limine to exclude evidence of plaintiffs’ prior arbitration proceedings against Kaiser
Foundation Health Plan, Inc. and its doctors (collectively, “Kaiser”) (“Motion”) (D.E. 4378 in
1:08-md-01928; D.E. 101 in 9:08-cv-80776). In that arbitration, plaintiffs claimed that Kaiser’s
medical malpractice before his heart surgery caused Mr. Bechara’s kidney failure. That alleged
malpractice had nothing to do with Trasylol.

Bayer does not intend to offer evidence of plaintiffs’ claims to show that Kaiser’s
malpractice was in fact the cause of Mr. Bechara’s kidney injuries. Rather, Bayer intends to
offer evidence of plaintiffs’ malpractice claims because such evidence is directly relevant to
plaintiffs’ credibility and to Bayer’s statute of limitations defense. The Federal Rules of

Evidence leave it to the jury to consider plaintiffs’ previous inconsistent statements and

allegations in weighing plaintiffs’ credibility and, if Bayer’s motion for summary judgment
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based on the statute of limitations is denied, in deciding when plaintiffs were on notice of their
potential claim against Bayer.

In addition, evidence of the fact and amount of plaintiffs’ settlement with Kaiser
IS necessary to determine the appropriate set-off of any award for economic damages as required
by California law. Federal Rule of Evidence 408, on which plaintiffs’ argument is based, does
not preclude admission of evidence of the settlement for that purpose. More generally, that rule
does not preclude evidence of such admission in the present circumstances.

BACKGROUND

Mr. Bechara’s Quadruple Bypass Heart Surgery. On December 21, 2004, Mr.
Bechara was rushed to the emergency room at Kaiser Permanente Anaheim Medical Center with
chest pain. Kaiser Found. Hosp. Sunset (“KFH-Sun-MD”) Med. R. (Ex. A) at 892. The
attending physician diagnosed Mr. Bechara with “GI [gastrointestinal] atypical chest pain,
secondary to Gl cause.” S. Cal. Permanente Med. Group (“SCPMG”) Med. R. (Ex. B) at 391-
93. After hours of repeated ventricular tachycardia, id. at 310-12, a cardiology examination
revealed that Mr. Bechara had suffered a heart attack. Id. at 391-93. The cardiologist
recommended a cardiac catheterization, id., which showed evidence of severe heart disease. Id.
at 396-97, 419, 788. Mr. Bechara was then transferred by ambulance to Kaiser Foundation
Hospital Sunset in Los Angeles for quadruple coronary artery bypass graft (“CABG”) surgery.
Id. at 788; Kaiser Permanente Los Angeles Med. Ctr. (“KPLAMC-MD”) Med. R. (Ex. C) at 31-
33. Trasylol was administered during that surgery. KFH-Sun-MD Med. R. (Ex. A) at 132-33.

Mr. Bechara experienced a number of complications following his surgery,

including kidney failure. He was diagnosed with acute kidney failure (following removal of a
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balloon pump that had been inserted to assist his weakened heart) and was on hemodialysis for
one year after surgery. Id. at 587; SCPMG Med. R. (Ex. B) at 241.

Plaintiffs’ 2005 Medical Malpractice Claim Against Kaiser. In November 2005,
plaintiffs filed a medical malpractice claim against Kaiser, alleging that Kaiser’s negligence
caused Mr. Bechara’s kidney failure. Nov. 9, 2005 Ltr. (Ex. D); Cl. Arb. Br. (Ex. E) at 9;
Bechara Dep. (Ex. F) at 24:19-21. In particular, plaintiffs alleged that Kaiser’s “failure to timely
diagnose and treat [Mr. Bechara’s] heart attack, the negligent interpretation of
electrocardiograms, and the failure to obtain a timely cardiology consultation” caused his kidney
failure. Cl. Arb. Br. (Ex. E) at 9, 10. In response to interrogatories, Mr. Bechara stated that “[a]s
a result of [Kaiser’s] negligence, | suffered permanent heart and kidney damage.” See CI. N.
Bechara’s Resp. to Special Interrog. of Resp. (Ex. G) at 3-4. Plaintiffs retained three medical
experts who opined that the failure of Mr. Bechara’s physicians and hospitals to meet the
standard of care proximately caused Mr. Bechara’s kidney injures. E.g., Oct. 12, 2006 Dep. of
Peter C.D. Pelikan, M.D. (Ex. H) at 64:21-67:14, 86:12-16 (“Everywhere where care was
delayed by an extra hour and a half or an extra hour allowed him to get to the point by that
afternoon of significant hypotension such that he injured his kidneys and injured his lungs and
had this terrible postoperative result.”); Oct. 19, 2006 Dep. of Donald F. Nortman, M.D. (Ex. I)
at 53:13-56:14, 87:17-90:4.

After approximately a year of discovery, plaintiffs’ medical malpractice claim
was settled in November 2006, with plaintiffs receiving $900,000 from Kaiser for Mr. Bechara’s
alleged kidney injuries. Release of All Claims (Ex. J).

Plaintiffs” Current Claims Against Bayer. On July 15, 2008, plaintiffs filed this

action against Bayer, alleging that Mr. Bechara’s kidney injuries were caused by Trasylol, not
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the pre-operative medical malpractice on which his prior claim for the same injuries was based.
Bechara Compl. (D.E. 1 in 9:08-cv-80776) 1 5. Bayer has moved for summary judgment on
grounds that, inter alia, plaintiffs’ malpractice investigation and arbitration proceedings reflect
that plaintiffs discovered or should have discovered their claims in 2005 or, at the latest, in early
2006 (when the Mangano study was published in the New England Journal of Medicine and
widely publicized in the popular press), and their claims are therefore barred by California’s two-
year statute of limitations. See Bayer Mot. for Summ. Judg. and Supporting Memo. of Law
(D.E. 4019 in 1:08-md-1928; D.E. 73 in 9:08-cv-80776). This Court has not yet ruled on
Bayer’s motion.

Plaintiffs Conceal the Prior Arbitration Proceedings. In sworn answers to the
Plaintiff Fact Sheet (“PFS”) required by PTO 4 in this case, plaintiffs answered “NO” when
asked whether they had ever “filed a lawsuit or made a claim, other than in the present suit,
relating to any bodily injury, sickness or disease.” Aug. 18, 2008 PFS (Ex. K) at p. 5, § II.N.
Plaintiffs again failed to disclose the arbitration when the PFS was amended three months later.
See Nov. 18, 2008 Ltr. Amending PFS (Ex. L).

The first cryptic reference to any previous litigation came on September 4, 2009 -
more than a year after plaintiffs’ complaint was filed. In response to the same question about
previous claims for bodily injury, plaintiffs finally amended their answer to state: “Yes, Los
Angeles Superior Court v. Kaiser Permanente; medical malpractice lawsuit not involving
Trasylol.” Sept. 4, 2009 Ltr. Amending PFS (Ex. M). Although the PFS also asked plaintiffs to
“state the court in which such action was filed, the case name and/or names of adverse parties,
and the civil action or docket number assigned to each such claim, action or suit,” they failed to

provide any additional information and the information given proved to be inaccurate. Id. Based
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on these PFS responses, Bayer still had no information disclosing that the “Los Angeles Superior
Court v. Kaiser Permanente” proceeding was in fact an arbitration or that it had anything to do
with the 2004 surgery.

Mr. Bechara was finally forced to reveal to Bayer during his September 9, 2009
deposition that his claims against Kaiser “relat[ed] to the events that led to the [Trasylol]
surgery,” but still denied any recollection of the underlying facts and allegations. Bechara Dep.
(Ex. F) at 23:2-29:23. At that time, plaintiffs’ counsel also refused to provide more than the
barest of information, citing “confidentiality concerns.” 1d.

Plaintiffs’ Counsel Admits the Inconsistency of Their Causation Theory.

Immediately upon the completion of Mr. Bechara’s deposition, Bayer moved to
postpone Mr. Bechara’s surgeon’s deposition scheduled to be taken by plaintiffs the next day so
Bayer could evaluate this significant change in the facts. At the hearing on that emergency
motion, plaintiffs’ counsel claimed they were unaware that their client had previously sued for
the same injuries:

[W]e suddenly for the first time this late in the game found out that our client had
asserted a claim against [Kaiser] for essentially the same kinds of injuries that
are involved in the instant litigation. So the net result of that is that the experts
that were retained by the plaintiffs in that litigation against [Kaiser] were saying
that it was the fault of [Kaiser], not Trasylol. ... The only one that’s hurt here by
this revelation that at this late date we find out that our client has filed a separate
claim for the same damages is the plaintiff.

9/10/09 Tr. (Ex. N) at 3-4 (emphasis added).! Plaintiffs conceded that defendants “get a credit

for any damages that we recover on economic loss.” 1d. at 5. Contrary to their previous

! Counsel’s purported surprise is belied by the fact that plaintiffs’ causation expert, Dr. Quigg,
had received records from the arbitration in plenty of time for him to review and consider them
before formulating his final report, dated September 11, 2009, the day after this hearing. Quigg
Rep. (Ex. O). Yet even while plaintiffs had provided the arbitration materials to their own
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statements at the hearing, plaintiffs now characterize their prior allegations as “consistent” with
and therefore irrelevant to their present claims as a basis for preventing the jury from hearing
about and considering their prior claims.

ARGUMENT

. PLAINTIFFS’ PRIOR MEDICAL MALPRACTICE CLAIMS ARE RELEVANT
TO PLAINTIFFS’ CREDIBILITY AND NOTICE OF THEIR CLAIMS.

Plaintiffs claim that Trasylol caused Mr. Bechara’s kidney failure. The fact that
they previously brought a legal proceeding claiming that Kaiser’s negligence caused the exact
same injury on a different theory of causation is directly relevant to plaintiffs’ credibility and the
weight to be given to their testimony at trial, as well as to whether plaintiffs’ claims are time-
barred. Moreover, their untruthful sworn answers to PFS questions denying the existence of the
claim, followed by the late, incomplete, and misleading disclosure of it, and the amnesia Mr.
Bechara developed when asked about it in his deposition, all reflect a pattern of dishonesty and
deception. The probative value of this evidence outweighs any slight risk of confusion or undue
prejudice. See Young v. Ill. C. Gulf R.R., 618 F.2d 332, 337 (11th Cir. 1980) (“Trial courts must
not lose sight . . . of the liberal nature of the Federal Rules of Evidence. It must be remembered
that the federal rules and practice favor the admission of evidence rather than its exclusion if it
has any probative value at all.””) (internal quotation omitted); U.S. v. Dodds, 347 F.3d 893, 897
(11th Cir. 2003) (“In reviewing issues under Rule 403, [a court must] look at the evidence in a
light most favorable to its admission, maximizing its probative value and minimizing its undue

prejudicial impact.”).

experts, the fact of the arbitration (much less any of the arbitration records) still had not yet been
disclosed to Bayer.
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A. Plaintiffs’ Prior Claims and Allegations Are Relevant to Impeach Plaintiffs’
Credibility.

Courts have consistently found that a plaintiff’s prior allegations may be relevant
and admissible to attack a plaintiff’s credibility. For example, in Williams v. Union Carbide
Corp., 790 F.2d 552, 553-54 (6th Cir. 1986), the plaintiff sued his former employer for injuries
allegedly caused by exposure to toxic chemicals, after previously alleging in a separate lawsuit
that an unrelated explosion was responsible for his injuries. The Sixth Circuit found that the
previous allegations were admissible: “[T]he plaintiff’s belief that the explosion caused his
injuries is [ ] probative, not only to support [an] intervening cause theory but to impeach the
plaintiff’s accusation against [the current defendant].” Id. at 556 (emphasis added). The court
found “no unfair prejudice in the admission of the prior allegations,” noting that “[t]he hiring of
an attorney and the filing of a lawsuit are generally done with considerable thought and care.
Absent unauthorized conduct on the part of the attorney, there is nothing unfair about having to
explain one’s past lawsuits.” Id. (emphasis added).

The Tenth Circuit followed Williams in Dugan v. EMS Helicopters, Inc., 915 F.2d
1428 (10th Cir. 1990), where the plaintiffs alleged that the negligence of a helicopter owner and
operator led to a crash, contrary to allegations in the plaintiffs’ previous lawsuit that the
helicopter manufacturer and maintenance company were responsible. The Dugan court held that
evidence of the previous litigation should have been admitted because the plaintiffs’ previous
allegations were “directly contrary to the position plaintiffs [subsequently] took at trial”
insomuch as “[t]he totality of the position taken in the immediate case is inconsistent with the

allegations contained in the ancillary complaint.” Id. at 1433. The court noted that plaintiffs’
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prior allegations were admissible as substantive evidence and also “for [ ] impeachment value.”
Id. at 1434.%

Plaintiffs” argument against admission of the prior allegations is that the prior and
current allegations are not completely inconsistent, and that complete inconsistency is required
for admission. Motion at 13-15. But it should be up to the jury to determine the consistency — or
inconsistency — of the claims in assessing plaintiffs’ credibility. The sparse authority cited by
plaintiffs — Mitchell v. Fruehauf Corp., 568 F.2d 1139 (5th Cir. 1978) and Spinosa v. Int’|
Harvester Co., 621 F.2d 1154 (1st Cir. 1980), Motion at 14,15 — are not to the contrary. First,
neither Mitchell nor Spinosa expressly considered the Federal Rules of Evidence, which were
enacted in the mid-1970’s. Second, in both cases the evidence was being offered as a substantive
alternative causation theory, not for the purpose of impeachment. Third, state law in both cases
made the evidence of the previous litigation irrelevant. In Mitchell, the decedent was killed
when a meat trailer overturned onto his truck. Plaintiff first sued the trailer driver, then later
sued the trailer manufacturer. Relying on Texas state law, the Mitchell court refused to allow
admission of plaintiffs’ prior claim against the driver because negligence of the driver would not
exonerate the trailer manufacturer. 568 F.2d at 1146-47. Similarly, in Spinosa, the plaintiff sued
a truck manufacturer for personal injuries and wrongful death arising out of a truck accident,
having previously sued the driver of the truck. 621 F.2d at 1157. New Hampshire state law
2 See also Brewer v. Jones, 222 Fed. Appx. 69, 70-71 (2d Cir. 2007) (upholding district court’s
admission of evidence of previous lawsuit); Vincent v. Louis Marx & Co., 874 F.2d 36, 41 (1st
Cir. 1989) (prior litigation where the plaintiff alleged that a bicycle accident was caused by a
driver’s negligence admissible when the same plaintiff later alleged a design defect against the
bicycle manufacturer); Kassel v. Gannet Co., 875 F.2d 935, 952 (1st Cir. 1989) (concluding that
trial court “threw out the baby with the bath water” by erroneously excluding a brief filed by the
plaintiff in previous litigation which “flatly contradict[ed]” plaintiff’s current theory of

damages); Hancock v. Dodson, 958 F.2d 1367, 1372 (6th Cir. 1992) (finding evidence of earlier
suit alleging a different cause of injuries to be admissible).
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allowed the jury to find the truck manufacturer at fault even if the driver was also negligent. 1d.
Given that these cases were relying on state law from Texas and New Hampshire to provide the
standard for admission, neither are binding — or even persuasive — here.

Even if there were some requirement that the prior allegations be inconsistent in
order to be admissible, the facts of Mitchell and Spinosa are entirely different from the facts here.
In both of those cases, the theories of causation were not at all inconsistent. In Mitchell, the
plaintiff alleged in both cases that the decedent was killed by the overturning of the trailer; in
Spinosa, the plaintiff alleged in both cases that her injuries were caused by the truck accident. In
this case, plaintiffs previously alleged that Kaiser caused their injuries by delaying treatment; in
this proceeding, they alleged that Trasylol caused the exact same injuries and deny that Kaiser’s
actions before the surgery were the cause. On their face, these allegations are inconsistent. It is
up to the jury to decide whether and how they take this inconsistency into account when judging
the credibility of the plaintiffs.

Moreover, the evidence of plaintiffs’ concealment of the arbitration proceedings
in the PFS — a document in which Mr. Bechara swore to be truthful — and then the disclosure of
those proceedings in a misleading and incomplete manner also go directly to their credibility.
The jury is entitled to know not only that plaintiffs made prior inconsistent allegations, but also

that they attempted to conceal those allegations and proceedings (and the resulting $900,000

® Plaintiffs also cite Kassel v. Gannett, 875 F.2d 935 (1st Cir. 1989), ostensibly in support of
their argument against admission of evidence of the arbitration proceedings. Motion at 14.
However, Kassel held that the exclusion of the plaintiff’s previous allegations was erroneous.
Kassel at 952 (concluding that the trial court “threw out the baby with the bath water” by
erroneously excluding a brief filed by the plaintiff in previous litigation which “flatly
contradict[ed]” plaintiff’s current theory of damages).
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settlement) from Bayer, when determining the weight to be given to plaintiffs’ current claims
and testimony.*

B. Plaintiffs’ Prior Claims are Relevant to Whether Plaintiffs’ Current Claims
are Time-Barred.

Not only is evidence of plaintiffs’ prior arbitration allegations probative of their
credibility, it is also relevant to Bayer’s statute of limitations defense. In response to Bayer’s
summary judgment motion, plaintiffs argued that “genuine issues of fact exists [sic] as to
whether the available facts were sufficient to put Mr. Bechara on notice of his claim more than
two years before it was filed” and that therefore “the statute of limitations is a matter for the
jury.” Pl. Resp. in Opp. to Bayer’s Mot. for Summ. Judg. and Br. in Support Thereof (D.E. 4576
in 1:08-md-01928; D.E. 109 in 9:08-cv-80776) at 11. If in fact this Court finds that there are
genuine issues of material fact for the jury to decide related to the timeliness of plaintiffs’ claim,
then the arbitration is relevant to plaintiffs’ notice and investigation of their potential claim, and
such evidence is admissible for that purpose.

C. Evidence of Plaintiffs’ Prior Claim and Allegations Will Not Unduly
Prejudice Plaintiffs.

Rule 403(b), which prohibits otherwise relevant evidence “if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading

the jury, or by considerations of undue delay, waste of time, or needless presentation of

% California courts have consistently recognized that parties taking inconsistent positions in legal
proceedings have “an adverse impact on the judicial process . . . The policies underlying
preclusion of inconsistent positions are general consideration[s] of the orderly administration of
justice and regard for the dignity of judicial proceedings . .. It seems patently wrong to allow a
person to abuse the judicial process by first [advocating] one position, and later, if it becomes
beneficial, to assert the opposite.” Jackson v. County of Los Angeles, 60 Cal. App. 4th 171, 181
(1998) (internal citations omitted). Plaintiffs filed a claim attacking the professionalism and
judgment of the doctors who treated him. They made a serious claim that could have affected
the defendants’ livelihood. They cannot now pretend it never happened in an effort to hide their
prior inconsistent allegations.

10
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cumulative evidence,” does not bar admission of this evidence. The evidence at issue here
“prejudices” plaintiffs only by undermining their credibility and showing notice, which is
precisely the point. See U.S. v. Wright, 392 F.3d 1269, 1276 (11th Cir. 2004) (“[1]f all evidence
were favorable [to one party], there would be no trial.”). The fact that the evidence tends to
rebut certain aspects of plaintiffs’ case does not mean that it should be excluded: “Virtually all
evidence is prejudicial or it isn’t material. The prejudice must be ‘unfair’ [to be excluded].”
Ballou v. Henri Studios, Inc., 656 F.2d 1147, 1155 (5th Cir. 1981). The Eleventh Circuit has
acknowledged that “[s]imply because the evidence is damaging or prejudicial to a [party’s] case
does not mean . . . that the evidence should be excluded. It is only unfair prejudice, substantially
outweighing probative value, which permits exclusion of relevant matter under Rule 403.” U.S.
v. Terzado-Madruga, 897 F.2d 1099, 1119 (11th Cir. 1990) (emphasis in original; internal
quotations omitted).

The evidence of the arbitration is not confusing: In 2005, plaintiffs claimed that
medical malpractice by Kaiser before Mr. Bechara received Trasylol caused his injuries. Now
they claim something entirely different and deny that the alleged malpractice was the cause. See
Tomaino v. O’Brien, 315 Fed. Appx. 359, 361 (2d Cir. 2009) (affirming admission of prior
litigation because “the fact of these former lawsuits [was not] particularly inflammatory or
potentially misleading™). This is not a case like Specialized Transp. of Tampa Bay, Inc., v.
Nestle Waters, No. 09-12807, 2009 WL 3601606 (11th Cir. Nov. 3, 2009), the only case cited by
plaintiffs in support of their unfair prejudice argument. See Motion at 15-16. In that case, the
court affirmed exclusion of prior complaints under Rule 403 because*“[t]he prior complaints had
little probative value, as Nestle was able to elicit the facts of the complaints from the witnesses.”

Id. at *4. Here, Mr. Bechara could not remember details of the arbitration proceeding, leaving

11
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the pleadings, his interrogatory responses, and the sworn depositions from the arbitration
proceedings as the only evidence that can be proffered. Bechara Dep. (Ex. F) at 23:2-29:23.

D. Plaintiffs’ Prior Claim and Allegations Are Not Hearsay.

Rule 801(d)(2) — which provides that party admissions are not hearsay —
encompasses allegations made by a party or by his attorney in the course of previous litigation.
See Williams, 790 F.2d at 555-56 (citing Second, Seventh, and Ninth Circuit decisions treating
various attorney statements as party admissions); Hanson v. Waller, 888 F.2d 806, 814 (11th Cir.
1989) (letter from plaintiff’s attorney to defense counsel admissible against the plaintiff under
Rule 801(d)(2)(C)) (citing Williams). Accordingly, any statements made by plaintiffs (e.g., in
deposition testimony or interrogatory responses) or by their attorneys (e.g., in pleadings or
briefs) are not hearsay.

1. THE FACT AND AMOUNT OF PLAINTIFFS’ SETTLEMENT WITH KAISER
ARE ADMISSIBLE.

Most of plaintiffs’ motion is devoted to arguing that the fact and amount of the
settlement between plaintiffs and Kaiser are not admissible. Motion at 5-13. But plaintiffs
completely ignore the California statutory set-off requirement, which allows this Court to admit
evidence of the fact and amount of the settlement payment made by Kaiser, a settling tortfeasor.
Federal Rule 408, which should not apply to settlements with a third-party or when settlement is
offered for purposes other than to prove liability for a claim, does not change this result.

A. Evidence of the Settlement Agreement is Admissible for Set-Off Purposes
Under California Law.

The fact that plaintiffs settled with Kaiser for $900,000 is admissible as relevant

to the set-off required by California law.> California statutory law entitles a defendant to a set-

® The apportionment of damages is a substantive issue; therefore, this Court must apply
California law. See Stuckey v. N. Propane Gas Co., 874 F.2d 1563, 1571-72 (11th Cir. 1989);

12
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off from a plaintiff’s award of economic damages® in the amount of pre-trial settlements paid to
the plaintiff by other tortfeasors:

Where a release, dismissal with or without prejudice, or a covenant not to sue or
not to enforce judgment is given in good faith before verdict or judgment to one
or more of a number of tortfeasors claimed to be liable for the same tort. . . it shall
reduce the claims against the others in the amount stipulated by the release, ... or
in the amount of the consideration paid for it whichever is the greater.

CAL. Civ. Proc. CoDE § 877 (2009) (emphasis added); see also Slaven v. BP Am., Inc., 958 F.
Supp. 1472, 1476 (C.D. Cal. 1997) (“Under California law, after a finding of good faith, the non-
settling defendants are entitled to a credit equal to the settlement amount to be applied against
any judgment reached against them.”); Wade v. Shrader, 168 Cal. App. 4th 1039, 1046 (2008)
(“a good faith settlement with co-tortfeasors . . . reduces the nonsettling tortfeasors’ ultimate

liability to the plaintiff”). The settlement credit provided by Section 877 “encourage[s]

settlement,” “promotes equitable sharing of fault and prevents the plaintiff from obtaining an

unfair double recovery.” Id. See also Reed v. Wilson, 73 Cal. App. 4th 439, 444 (1999) (Section
877 *“assures that a plaintiff will not be enriched unjustly by a double recovery, collecting part of
his or her total claim from one joint tortfeasor and all of his claim from another”).

A set-off does not require that the settling tortfeasor has been a defendant in the

case against the non-settling defendant, but rather that the plaintiff has claimed that the other

McLeod v. Am. Motors Corp., 723 F.2d 830, 835 (11th Cir. 1984). Mr. Bechara’s surgery took
place in California, his alleged injuries occurred in California, and California substantive law
will be applied to the other substantive aspects of his case. See Estate of Miller v. Thrifty Rent-
A-Car Sys., Inc., 609 F. Supp. 2d 1235, 1247-51 (M.D. Fla. 2009) (discussing Florida’s
“significant relationship” test applied to determine which state’s laws govern in diversity cases);
Connell v. Riggins, 944 So.2d 1174, 1277 (Fla. 1st DCA 2006) (“[U]nder most circumstances,
the state where the injury occurred will be the decisive consideration in determining the
applicable choice of law.”) (internal citations omitted).

® “Economic damages” are defined by statute as “objectively verifiable monetary losses
including medical expenses, loss of earnings, burial costs, loss of use of property, costs of repair
or replacement, costs of obtaining substitute domestic services, loss of employment and loss of
business or employment opportunities.” CAL. Civ. Cobt § 1431.2(b)(1) (2009).

13
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tortfeasor was liable for the same injury as the defendant seeking the set-off. See, e.g., Francies
v. Kapla, 127 Cal. App. 4th 1381 (2005). As such, Bayer is entitled to the Section 877 set-off
even if Bayer does not seek to apportion fault to Kaiser. See id.; accord McComber v. Wells, 72
Cal. App. 4th 512, 516-17 (1999) (finding set-off appropriate “despite the jury’s finding that the
settling defendants had no fault for plaintiff’s injuries”).

In the present case, plaintiffs received $900,000 in exchange for a release of
claims against Kaiser that Kaiser’s negligence caused Mr. Bechara’s kidney injury. This
settlement was not a nuisance settlement or one based on a preliminary review. It came after
nearly a year of discovery, including more than 20 depositions of fact and expert witnesses, the
review of medical records, and the exchange of other documents. Both parties were represented
by competent counsel. Release of All Claims (Ex. J). This case clearly fits within the purview
of Section 877, and Bayer is entitled to a set-off of any economic damages awarded by the jury.
Plaintiffs” counsel conceded at the Sept. 10, 2009 hearing that Bayer “get(s) a credit for any
damages that [plaintiffs] recover on economic loss.” 9/10/09 Tr. (Ex. N) at 5. Accordingly,
defendants should be entitled to introduce evidence of the existence and amount of the settlement
to the jury with instructions that the jury should deduct the amount previously paid to the
plaintiffs from any recovery of economic damages allowed the plaintiff. See, e.g., Barker v.
Fleetwood Enters., Inc., No. A094058, 2002 WL 453931, *7-8 (Cal. App. Ct. Mar. 26, 2002)
(admitting evidence of prior settlement award so that jury could calculate set-off under § 877);
Steele v. Hash, 212 Cal. App. 2d 1, 3-4 (1963) (same). See also 1 Cal. Jur. 3d Accord &

Satisfaction § 128 (“The general principle . . . [is] that evidence of such payments is admissible

14
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for the purpose of reducing pro tanto the amount of the damages the plaintiff may be entitled to
recover.”).

B. Rule 408 Should Not Bar Evidence of the Settlement Agreement.?

Finally, Rule 408 should not bar evidence of plaintiffs’ prior settlement in this
case. The purpose of Rule 408 is to encourage settlement offers and settlements. In this case,
admitting evidence of plaintiffs’ settlement with Kaiser would not hinder that purpose. The
settlement here is not being offered against Kaiser, the settling defendant, which would be the
typical situation where the policy behind Rule 408 would come into play. As courts have
recognized, “[i]n deciding whether Rule 408 should be applied to exclude evidence, courts must
consider the spirit and purpose of the rule and decide whether the need for the settlement
evidence outweighs the potentially chilling effect on future settlement negotiations. The balance
is especially likely to tip in favor of admitting evidence when the settlement communications at
issue arise out of a dispute distinct from the one for which the evidence is being offered.”
Zurich Am. Ins. Co. v. Watts Indus., Inc., 417 F.3d 682, 689 (7th Cir. 2005) (internal citation
omitted, emphasis added). See also Broadcort Capital Corp. v. Summa Med. Corp., 972 F.2d
1183, 1194 (10th Cir. 1992) (finding that “Rule 408 did not bar [ ] evidence . . . related to

settlement discussions that involved a different claim than the one at issue in the current trial™).

" California courts employ a “well-established formula” in order to calculate the proper amount:
“The portion of the settlement which may be set off from a judgment of economic damages is
determined by the application of the percentage of the economic damages award in relation to
the total award of damages.” McComber v. Wells, 72 Cal. App. 4th 512, 517-18 (1999). See
also Hackett v. John Crane, Inc., 98 Cal. App. 4th 1233 (2002); Espinoza v. Machonga, 9 Cal.
App. 4th 268, 271-277 (1992).

® There can be no question that Rule 408, upon which plaintiffs heavily rely in their motion,

relates only to settlements and is inapplicable to evidence of plaintiffs’ claims and allegations
against Kaiser.
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Bayer is not using the evidence regarding the settlement to argue “guilt as to
Kaiser,” Motion at 7, or to “show causation as it relates to Kaiser,” id. at 11, or to impeach
Kaiser. Rather, the fact of the settlement is relevant to the credibility of plaintiffs’ claims
because it shows not only that plaintiffs asserted these claims but that they diligently pursued
them for more than a year and ultimately reached a resolution.’

Moreover, the spirit and purpose of Rule 408 is to encourage the resolution of
disputes through settlement and offers of settlement. Rule 408 is not intended to facilitate what
plaintiffs seek to do here — namely, conceal their resolution of prior inconsistent claims so that
they can pursue an entirely different theory of recovery unencumbered by their prior decisions.
Prohibiting evidence of plaintiffs’ prior settlement in these circumstances only encourages
misuse of the settlement and judicial process, and should not be permitted.

Finally, in this case, using Rule 408 to exclude evidence of plaintiffs’ prior
settlement with a third party could conflict with substantive state law providing for
apportionment of damages among non-party tortfeasors. See supra at 8I1.A. As courts have

recognized, state law regarding set-off is substantive and should trump Rule 408. See, e.g.,

° Rule 408(a) provides that “[e]vidence of the following is not admissible on behalf of any party,
when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to
validity or amount, or to impeach through a prior inconsistent statement or contradiction:

(1) furnishing or offering or promising to furnish — or accepting or offering or promising to
accept — a valuable consideration in compromising or attempting to compromise the claim . .. ”)
(emphasis added). The phrase “the claim” in Rule 408(a)(1) — as opposed to “a claim” or “any
related claim” — seems to refer to the same claim previously mentioned; i.e., the claim which the
evidence described in Rule 408(a)(1) is offered to “prove or disprove liability for.” Courts have
agreed. See, e.g., Dahlgren v. First Nat’l Bank of Holdrege, 533 F.3d 681, 699 (8th Cir. 2008)
(“Rule 408 as written only applies to evidence of compromise offered to prove liability for or the
amount of the claim that was compromised”). The Eleventh Circuit has not addressed “the
question of whether Rule 408 bars evidence of a settlement between one of the parties and a third
party when such settlement involves similar circumstances, but does not arise out of, the
transaction with which the litigation is concerned.” Dallis v. Aetna Life Ins. Co., 768 F.2d 1303,
1307 n.2 (11th Cir. 1985).

16



Case 1:08-md-01928-DMM Document 4677 Entered on FLSD Docket 03/08/2010 Page 17 of 21

Carota v. Johns Manville Corp., 893 F.2d 448, 451 (1st Cir. 1990) (acknowledging Erie

implications of Rule 408 and concluding that state law prohibiting double-recovery trumps Rule

408’s prohibition against evidence of prior settlements because “when a state permits the

admission of out of court settlement evidence with the intent that such admission affect the

damage award, then we must deem the issue substantive”).

CONCLUSION

For all the foregoing reasons, Bayer respectfully requests that the Court DENY

plaintiffs’ Motion in Limine to Exclude Evidence of Settlement Agreement and Plaintiffs’

Position in Prior Arbitration Proceeding (D.E. 4378 in 1:08-md-01928; D.E. 101 in 9:08-cv-

80776).

Dated: March 8, 2010
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/s/ Barbara Bolton Litten

Patricia E. Lowry

Florida Bar No. 332569

E-mail: plowry@ssd.com
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XAISER PERMANENTE MEDICAL CENTER PATIENT RECORD TUESDAY 12/21/04 1328
BECEARA NAGUIB S NUMRER 033950401 102208490

o
TRANSCRTBED BY GENEST MARGARET ? CMT ON 12/21/04 AT 0759
VERIFIED AND SIGNED BY PANTANGCO EUGEME R MD

DATE QF ADMISSICN: BECEMBER 21, 2084,
DATE OF HISTORY AND PHYSICAL: DECEMBER 21, 2004, 0355 HOURS.
REASON FOR ADMISSION: CHEST PRESSURE.

HISTORY OF PRESENT ILLNESS: THIS IS A 5¢-YEAR-OLD PERSIAN GENTLEMAN WHO
PRESENTS TO THE EMERGENCY ROOM THIS EVENING WITE CHEST PAIN AND PRESSURE
STARTING FROM THE MIDDLE OF HIS CHEST RADIATIMNG 70 THE SIDES. THIS AWOKE
HIM OUT OF SLEEP, AND HE HAD A COMFLAINT OF SHORTNESS QF BREATH. THIS
OCCURRED APPROXIMATELY AEOUT 11:3¢ .M. TO 12 O'CLOCK AND PRESENTS HERE
ARQUN® ONE O'CLOCK IN THE MORNING. THE PATYIENT HAD SOME SHORTNESS OF BREATH
WITH THIS CHEST PAIN. HE DESCRIBES IT AS XIND OF LIKE A PRESSURE LIKE
FEELING INRIBITING FROM BREATHING. IT RADIATES ONLY ACROSS HIS CHEST. IT
‘ DOES NOT RADIATE TO HIS BACK. HOWEVER, HE DOEES HAVE SOME RABIATION 1@ HIS
‘ ABDOMEN . HE FEELS THAT HE NEEDS TO THROW UP AND KAS BEEN TRYING TO FORCE
HIMSELF TO GAG BECAUSE HE FEBELS LIKE THERE IS SOMETHING STUCK. HE HAS BEEN
UNABLE TO PO SO. WHILE BERE IN THE E.R.. TKE PATIENT WAS FOUND TGO BE IN
SINUS TACHYCARDIA, BUT OTHERWISE N@® ACUTE ISCEEMIC CHANGES. HIS INITIAL
LABORATORIES BARE BENIGN INCLUDING A NEGATIVE TROPONIN. THE PATIENT WAS
CIVEN MORPHINE 4 MG TIMES TWO, ATIVAN 1 MG. AS WELL AS STARTED ON NITROL
DRIE., THE PATIENT WAS ALSO GIVEN A GI COCKTAIL IN ADDITION TO 20 MG I.V.

PEPCID.

. AFTER AN HOUR OR SO, TREE PATIENT STILL CONTINURD TO HAVE CHEST DISCOMFORT.
UPON EVALUATION BY MYSELF, THE PATIENT WAS WRITHING IN PAIN AND BEING
MINIMAL COCPERATIVE. CBEST X-RAY SHOWED EVIDENCE OF ENLARGED CARDIAC
SILHOUETTE. BUT OTHERWISE NG INFILTRATE ®R EDEMA., 1 ATTEMPTED TO PLACE AN
NASOCASTRIC TUBE THERE AT BEDSIDZ MYSELF. HOWEVER, THE PATIENT WAS UNABLE
TO TOLERATE AND GAGGED AND HE SUBSEQUENTLY VOMITED HIS FOOD CONTENTS FROM
EARLY THIS EVENING WHICH WAS DESCRIBED BY H#IS WIFE TO 3E AN ZL POLLO LOCO
BURRITO. THE PATIENT WAS NCOTED TC BE INSTANTLY RELIEVED WITH DRCREASED
COMPORT AND- LESS AGITATION. THE PATIENT STATED THAT HE STIELL NEEDS TO VOMIT

. MORE, HOWEVER, AT THE CURRENT TIME, HE IS WITHOUT GAS OR SIGNITICANT

‘ " DISCOMFORT AS COMPARED TO PRIOR.

REVIEW OF SYSTEMS: THE PATIHNT DENIES ANY APPETITE CHANGE OR ANY WEIGHT
LOSS. HE BENIES ANY DIARRHEA OR CONSTIPATICN. TEE PATIENT DENIES ANY
PAT.PITATIONS, COUGH, FEVERS OR CHILLS, UPON FURTHER QUESTIONTNG, THE
PATIENT DOES APPEAR TO HAVE OCCASIONAL DYSPEPSIA VERSUS G.E.R.D. THAT HE
TREATS WITi#d MAAIOX P.R.N.

CARDIOVASCULAR RISX FACTORS: THE PATIENT IS A SMOKER, BUT UNWILILING T®
QUANTIFY. HE ALSO HAS A FAMILY HISTCORY WITH A FATHER AT AGE 52 WHC HAD

ANGINA ANRD DIED:.

— e o
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MAISKR PEEMANENTR FROGRESS NOTE 10390840 BECEARA MAGUIS §
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THE 10U NURSE BROVGHT THESE VENTRICRAR
m‘smmnmnu IDISCUSRET THE CASE BRIEFL YW)TH DR RODRIGUEZ AND PROCESDED.
WITH CARGOVASIR A AR EVALUATION.

HE HAS NOMESTTORY GF HEART ISEASE. A RECENT UPID EVALUATION mmsu
oF!nmmtn.manoux M8 FATHER DTED

© TOTAL
AT 30 OF MVOCARDIAL INFAICTRON AFTER £X3-SGENCING NS FIRST MI IN HIE 408, HE 18 A

CIGAREVTE GMOKER. HE, {8 OVERWEIGHT. HE DOES NOT HAVE OBETES, AND
mﬁm.&ﬂﬂTD“Pﬂm

PAST MEDICAL HISTORY:

‘1. ASTHMATIC GRONDHTIS.

2. TENSION HEADACYHES.

3. HYPERILASTIC COL OMNIC POLYPS.

4. ALLERGY TO ASPRINW FICH BICLUDEB AIRWAY GBETRCTION.
CURRENT OUTPATIENT MEDICATIONS: NUNE.
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Kaigetr Parmanant® BECHARA WAGUIH.§ - ‘.
Medical center, Aamm KP # 10290840 Rock 2099.9
AGE 51 SEX M .
‘ o _ o DOB WJMA/54 €lin 355
CEAMRS # nn.#’es"u Conaultations DOPP: GEORGE SAJINI &

‘rzuucnbﬂ;p u}zﬂm 1400 Tran Srv PrIoE.{ty 2, OMT DEVICR # 79%0
Diétator; 12/21/04 ‘1614 Bartz Steplien, KD
Intérventivn: (Ko Interventicn Recorded)

m.sm ummmmm
ma}nuowﬁkwmw HE IS A SMUKER. HE DOEB NOT UBE ALCOMOL. THERE ARE
mmmusmmmmmvemm

: evuwmm UNDSTAINARLE.
'ﬁmmmmmwmmmmmvﬂamnn

mum: mmﬂmmmwmwwwmmm
mmwommmmmwmmunv

HEART: HEART TONES READLY HEARD. RHYTNRN I REGULAR AND RAPID, THERE I8 AN 54,
. mmﬁm SATISFACTORY: THERE I8 NO LEPENDENT EDEMA
mmmmum
o .‘_.mmam

STIC DATA: 120 EAD ELECIROGARDIOGRAM REPEATED THIS
TRATED SIHUSFOSY THM WATH CRLY ROWEP-3C MONOR ST AND T

wgmstu CHEMESIRY PANEL SHOWS BUN AND CREATBIUNE OF 26
”Qﬂl. COUNT SHOW & HEMDGLOBIN 14.3 AND PLATELETS 248,000,

SWRESBION:
1. NONO WAVE VWOTARDIAL INFARL TUON. | SUSPECT THAT THE €PEDOE OF QISCCMFORT
LAST NISHT WAS THE EVENT . AND THE TROPONIN 15 NOW JUST BEGINIING TO RISE AT A

TIME AF PIOPTUATE TO THE EVENT LAST NGHT AT ARDIDD MONIGHT. HE WAL REDURE
CARLVIT CATHETERIZATION.

2 VENTRIDR AR TACHVGARDIA. THE COMBINATION OF THE VENTRICULAR TACHYCARDIA

000024
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O SRR )
P - " Fags¥r Permanemte EECERER, JAGUIR 8 :
M=dical Tenter, Anzhein KP # 10290840 Roowm 2099 9

MIR 51 SEX M
. - vos gER/s4 Clin 355
mnups # 2‘3093536 ecnsult:atmns DOPP: QEORGE SAJINI S

mmcrinar 12721, /u ueo e BTV - ersonty 2, My  DEVICE § 7950
. Dictator: 12/21/04 3614 Bartz Btephen, MD
Inteyvefticn: (MNp Intervemtion Recarded)

Page 3

ANDDE 839 TACRYCOWIS IS VERY WORIISOME FOR WA TIVEEAA. OR LEFT MAN

EORDNARY
&W#.tmv

& BEGIN AMKODARDNE. o

‘me:camamﬂm .

N nmmvmmamwﬁn
mnvnmw A:;:llﬂgml'ﬁ BOME
R DTy A0 ML TSN By T oF T

| REVIEWEDT! mhmw

mpmmsmasrv mmm’ mm!‘nmvl LALBO
RIEKB NCLERNG DEATH, 5 THRDICE, MYDTARDIAL SF ARCTIEN,
%@l anui%amnnwtmumrmnaumt s
g wmmmmmm 15 FECENING THE AENZODIAZEHNES.
mmm THEWEED
C | T e s R TLIT WHO ATVERTESES HELF
s orwmmoey VHE NEEXT FOR ARGIGRAPHY, AND THE RATIONALE FOR THE
WEWILL SCMEDIK E A CARTENG CATHETERZATION FOR THISMORIONG.

STGEHEN BARTZ, MD D 12212004 ' LAY (858

000025
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~ - o

-m "EDAWDITE XWTORT & mazm 10390840 nms
, 11/1&105 15:09

“_na:ma OF- Amussmu DECEMBER 21, 2004.

- '—mrs oF HISTORY m CEYSICAl: OBCEMEER 21. 2004, 0355 BOURS.

, m FOR mssmw CHEST PRESBURE.
_H!:smarpmm ILLNESS T-HIS I8 A 50-YBAR-OID IAN GENTLEMAN WHO
b TO THE EMERSENCY THIS BVENING

et ROSM THI WITH FATN AND PRESSURE.
mmuzm:ﬂ'ms CHEST RADIATING TO THE SIDRE. THIS. AWOER

| HIM OUT OF BLEBP,

BND COMPLAINT OF HﬂRTHRSS QF ERFATH. THIS OCCURRED APPROXIMATELY
ﬁ'ﬁglﬂﬂﬁﬂ P.M.. TD 12 O‘CIM PRESENTS HERE AROUND ONE O°'CLOCK IN THE
THE PATIENT HAD EOHE SHORTNESS OF BREI\H WITHE THIS CHEST PAIM. HRE

DES EEB IT A8 KIND OF LIKE A ERESSURE LIKE FEELINGC INHIBITING FROM

: . rmmmm HIS CNEST, 1T DUES NOT RADIATE TO RIS

% DOBS AVE SOME RADIATIUN TO H1S ASDONEN. i FEZLS THAT

(CIROW UP RN EAS BN TRYING 70 PORCE HIMSELF TO GAC ggmx
ﬁs TACRYCARD:

B.R., m PATLENT BE IN SINUS
aﬁtﬂs TBCHEMIC CHANGES. Hxslw?m-rru. 1ABDRAPORIES m:n. ﬁm
. A NEEATIVE TROPONIN. THE PATIENT WAS GIVEN MORPHINE 4 MG TIMES

"'m, ATIVAN 1 MG, AS WELL AS STARTED ON NITROL DRIE. THE PATIENT WAS ALSO

GIVEN A GI cocx'rut. IN ADDITION TO 20 M@ T.V. PEPCID,

APTZ AN HOUR OR. 90 'mz PATYENT STILL CONTINUYED TC RAVE CHRST DISLOMFORT.
aRuN- € TION BY THE FATIENT WAS WRITHING IN PAIN AND BRING
BINIMAL coopm'xzvli cmi' x-m SHOWRED EVIDENCB or ER1ARGED CARDIAC

ETTE, BUT OTHERWIAR WO INFILTRATE OR EDEMA. I ATTEMPTED TO PLACE AN
STH c mns TRRRE A‘r ms:nn MYSELF. NOWEVER, THE PATIENT WAS

. mmuz mgammasb YYH IE%B LI0 LOCQ
sm! mls B BY HIS WIP BE AN BIL. POLILO )
SURRTITO. THE PA §§§ NOTED 10 BE IOBTANTLY RELIEVED WITH DBCREASED

. COMFORT. AND LBBB m‘:’zuxw. THE PATIENT STATED THAT HR STILL NEEDS TO

‘MORE, E@ONBVER, AT THR CURRERT TIMEB, HE IS8 WITROUT GAG OR SIGNIPICANT

- VOMIT
DISCOMFORT AS CRMPARED TD PRIOR.

REYIEW OF SYSTEMD: THE FATIENT OBNIES ANY APPETITE CHANGE OR ANY WRIGHT
106, HE DENIES ANY DIARRHEA OK CONSTIPATION. THE PATIEMZ DENIBS m
FALPTTATIONS, COUGR, FEVRRS OR CEILLS. UPON FURTHER QPESTIQNING,

PATIENT DOES APEBAR TO HAVE OCCASIONAL DYSPEPSIA VERSUE G.E.R.D. m'r HE.

TRERTS WITH WAALOZX P.R.N.

MIWW RIBK @ACTORS: TNE PATIBNT IS A SMOKRR, BUT UMWILLING TO

QUARTIFY. BE mo HAS A Easn.r HISTORY WITH A FATHRR AT AGE 52 WHO HAD

ANGIDMA ARD DIED
PAST MEDICAL HISTORY:

1. WRIST CANWGLICH,

2. ASTWPATIC GEOSCHITIS.

000107
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XATiER JSGMNNCE EISTORY & GENBZCIL 10390840 IRUEARA SAAMIB 8
XAz EmR RNt m & OEFBICIL ° PEIDAY 11/18/55 15:0

¥  TENSIOR BRERDACHES.

4. KYPMQ CcayGNIC POLYPS m‘uovm 2004,
A!.!.ERGIBsa SULFA - A3D mptm

mmzmsu NGNEB AS REPORTED BY THR PATIENT.

80CIAL BISTORY: m PATIENT 15 MARRIBD, OCCASIONAIL: SMORING AISTORY
UNCLEAR. ntsmmonxcmmmwrv ORUG UBB.

FAMILY HI1STORYr SIGNIPICANT ‘POR FATHRR: WITH ANBINA ABD (MEST PAIN THRT
DIED AT AGE 32. SIBLING HISTORY I8 OTHERWISE (SREAREAHLD.

PEYSICAL mmnw

T'TAL, BIGNS: mmm 97 BLOQD PREBSURE 128/74, RESPTRATORY RATE 20
SATORATING mm THAN 93%& 2 LTTERS MABAL ‘CANSULA,

@mm- mmmwmm' wm mnuucmpn,
RINIMALLY eobmﬂm nsmm WITH SCME oxfmoso BREATH ¥

HEAD Y TERCKT s ' 8 -ARE IGTACT, SCL
R A R e T R s na

NECX: THERE I8 NO' JUSULAR W DISTENTION.

CARDIAC: S1 Am) .62, TACHYCRRDIC, BUT OTHERRISE NO NURMIRS, RUBS, OR
;cn.nova 8 %0 REPRODUCTALB CHRBT PAIN UPON PALPATTON OF HIS

CHES T/LUNGS ¥
TUHROUGBAIT.

wné Ot c:m n:xxrmm.w AND
THERE 1B &'ﬁﬁ? CR (

ABDOMER: DIATBNEOED WITH Qmm ‘GOWEL ‘SOUNDS. TRENE IS NO Am'z
APFPRECIATRI). GTHERWISE ABDOMMS 18 SOPT. HEE

EXTREMITYIBS: THERE I5 RO LOWER EXTREMITY BOBMA.

@ imuroLonIC: CRAMTAL WERVES II THROUGR XIT ARE GROSSLY INTACT.

_ RBCTAL: MINIMAL .83'002‘ WHICH IS5 GUAIAC NBGATIVE.

DIABROSTIC m& W‘t x«-’.&m eonmm m ENLARGED CARDIAC BIW
m CTEERNISB MO _BVIORNCE Oy INFILTEATE OR

EDEMA. THERE APFEARS TO BB NO)
oBVIOUS unm ar mf ¥ TWE CHEBT x-nu EINCE IT DOERE NOT VISOALIZS
TNTO THE ARDOMEY,

€KXD HERR IN B.R. WHICH SHOWED EVIDENCB OF SINUs RHEYTHM, HERRT RATB 18,
OTRERWISE NO ACIfTB, I GCHENIT CHANGRS., THERE IS MINYMAL BORDERMME ILEPT
VENTRICULAR HYPERIROPHY ROTHD. SERIAL EFG'S 6HOW SLIGHT 8T GLEVATION IN
THE PRECORDIAL LEADS, VZ AND V3, WOWEBVER, THEY SEEM TO RESOLVE ON THRIR

000108
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———— — — . . . el
. . ot !
. ‘ - .

ﬁ 1 ﬁ mm 11}13,’35 1-5 09

WHITE BLOOD CEGL COUNT 1,& 1. mﬁm 15 3, BEMATOCRYE-44.7; nmwmﬁ

20, MOV 85, I 13 samu‘: samim 137 POTASSIH 3 4, CHLORIDE
i‘m 81 28, BON 25, mﬁ*& HLICOSE 137, AMYIANE 64, ALT
28, meﬂn PHOSPHATASE 64, TOTAL. mmzmrﬁ' a.6.

IMPRESSION:. THIS IS mnr-m GENTLEMAN WHO PRESENTE WITH mar Pm
AT LEABT INFTIAL nsp- m-ﬂvg SEBME TO BE LESS LIXEL !
CARDIAC WITH NEGSATIVE EXG. THE mrm I8

SYMPTOMATICALLY IS IMPROVED APTER HAVING REGURGITATED HIS BTOMACH

WITH SOLID FOCD. THIS APPEARS. ms: mx h GI IL CAL CHEST EAIN

BECOMTIARY TO GI -CAUBE. m'f POSSTALE LONG

% mgnrgn Ogsnmm%nm '.l:nt.a mzcmnm. mvgmmgg Igen
PATT CHES mwﬁ BYALUR! ,

THIS SHEMS TO BB mgﬁr m-wm % ImMm:nmx

rncmas smeg AB m:w mm‘t SMORING, m&x'n,

PLAN:

1. CHEST pAIN: WIlLL mm- CHELR ANGTHER
IN THR mmm hs mttm mﬂ.% n‘ﬂm 13 m.msrc rm As!imiu,

WILL, EDHTIHI‘J‘E WITH I.%.,
IN THE MORNING, WILL

2, mwtmcmmmmm Ot 1.V, mxrmmmmmm
EMERGENCY ROGM ARD START THR- Mmmm&m&mmzcmp‘o.
B.I.D. WILL RECOMMEND ST EVALUATTON FOR BOBS mmrmmm
HAVE ALSO ?&m m'r:tm Of m'rmm OTI0NS n.a AS HAVIRG

NUTRTTION ARCOMMERD HA ‘ms PATTSNT
AT LERST 30 TO 45 _Iiﬂ Iﬁmmnmmmmm
PRECAUTIONS.

i, msmsrﬂm. THE Pw L OODE. RESULTS OF TEST -
AND ALSO DPLAN AND H‘ITH THE PATIRNT AND FAMILY

AND TREY ARE IN TOTAL AGREEMENT.

EUGENE PANTRNGCO, M.D,
DEPARTMENTT OF INTERNAL MEGICIKE.

D.,12/21/04 T..12/21/0% MPG mum WORKITPE 13

NBechara-SCPMG-000393
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nim m‘r‘n nm TOREARY manuc %gm? 8 los

DATE OF ADMISSTION: DECEMBER 20, 2004 .
.DATE OF TRANSFER: NRCERMEER 21; 2004.

TERANGPER DIARKIERS :

{1) CCRONARY ARTERY pxmsg WITH THREB VECSRL DISEASE,. m:m mb
pmxm CIRCURFLEX AND RCA

{2) ACUTE WYDCARDIAL INPABCTYON.
{3) HYFERLIPIDEMIX.
{4} NQNSUSTAISED VENTRICHLAR TACHYCARDIA.
| o PRESENTATION THE PATIENT COMPLAINED OF CHBST PAMN,

gﬁ% oF pwsxmu; THE m:m&;s A s0- n;“:g-om RITLRVAR
' SHETTGMB OF f\%{ - ! ; '

YLD GEMORTNRSS OF ERRATH
(__. . ERBRTIDN WITH mmmzs muﬂcm T0 st LBFT

THE pmm-s INITIAL RWG AND TRORONINS NERS NORMAL AWD ns mw IN TRE-
MOBPT'TAL OVERRIGRT FGR RULE €UT MYOCARDIAL INFARCTICR. .

mmmmmnmwpmmormmmw
WIAANDTROPORIN INCRREASED 70 10.1. :

m IENT WAS STARTED OM AMIODARONE, HEPARIN mﬁg& ) wm
. ASBWAM”PIRI" ALEERQY
XD EBORIIRRE OF BREATH WITK USE OF ASPIRIN.

THE. PATIENT WAR QUIECKLY TAKRY TO THE CATH LABORA 'PDOCEGR
_ sgls!&ingwp A CARDIAC CATHETERIZATION WHICH SHOWS x.asxcw8 IN 2k W
eLEASB SEE POCIUR BARTZ'B DICTATION FOR DETAILS.

THE DATIENT JAD AN ISTRA-ARTERIAL AORTIC GALLOON PUMP IRGERTED FOR.
@) STABILIZATION OF 18 BLOOD PRBSSURE.

( AT THH. TIME 0? TRANSFER THME PATIENT IS CLINICALLY STAALR MADITAINIRS A
N . ... SZSFLB_QLOOD_PRBBEURE OF 106/64, HEART RATE OF 85, SATURATION OF 9&%: OM
=" TWQ LITER RASAL CANNUVLA. THE BATIENT 15 STILL AAVING TERATRAERY RUYS OF
. YENIRICULAR TACHYCARDIA THAT ARE NINSUSTAINED.

THE PATIENT'S TBAWSFER MEOICATIONS INCLUDER BEPARIN 1,100 URITE PER HOWR,
%stmpmmm, METOFROIOL 50 MG PO BID, mmusm‘mxm

15 QS .

RITRATRS HAVE SESEN HELD RECAUEE OP THE DECREASE IN THE BLOJD PREGSURE.
ABPIRIM RAS HELD BECAUSE OF

NBechara-SCPMG-000396
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- "-.. - :: - . - ('—,_ ‘ . ] .f"'\
- mmmmm 30290840 BECHARL MAGUZE 8. . .
FRIDAY n{zsgm meas -
‘THE ALLBRCIC REACTION. ...: ... RAS BREN €IVEN IN ANTICIPATION OF A o
omszonmcxc sxmznx "LATRR TODAY.
m'ayesmcm RAISER' smsxr CARDIOTHORACIC 1IcCU.
ACCEPTING PHYBICIAN: OR, TPRIFFER.

THR SATIERNT IS A PULL eorm AB DISCUABRD WITH KIM AND HIB FRMILY moame
CARDIAC CATBETBRIZATI

QSVALI) ROURIGUBE, M.G.
LERARTVMENT OF INTKRMAL MEOICINE
. D:...12/21/04  T:...22/21/06 OW

000413
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KATSER M rm 10250884 RICEARL. DASATS § LE e
FRIDAY 11/18{0§ 15:09
CARDIAC CATHERTERIZATION
DATE OF PROCEDURS: OBCEMBER 21. 2004
PROCEDURES PERFORMED:
1. CORCNARY ANGIOGRAFRY.
3. INTRA-AORTIC BALLOON PUMP ‘EMSERTITR.
PRE-PROCEUURB Dlmszs.
3. UNSTABLE ANGISA.
POST PROCEDURS nimmass: ) . o
1. HIGH GRADR cnn'xcm{ MULTIVRESRL EPICARDIAL ?cmmm DISEASE.
2. SUCCESSFUL pmcmm OF INTRA-AGRTIC. m PIRR,
C @ WaE Emouen o m%wmmﬁﬁ%& S
THE RIGHT GROIN WAS PREPPED, - DRAPED, ‘ARD ANBSTHESIEED IN THR USUAL STERILE

A #6 ERENCH sms~mr Amaxogmm VA3 emm mmm RIGHT PEMORAL ARTERY

@) - PRO TH :
INTRA-AORTIC nnnocm PDMP PKCW -AND AW mm-mnc BKLIOOU MP N
FOSITIONED. THE PUMP ¥MAS OSWM IN '?OSI’RIQK nm ‘!BS PAJ:IENT mnnm m

THE CARDIAC CATHEIERIZATI mmm ANSPER TO SUNSST

BOSPITAL FOR URGENT BYPASS
D: 12/21/04 T: 12/22/0¢ ALE

000135

NBechara-SCPMG-000419



Case 1:08-md-01928-DMM Document 4677-2 Entered on FLSD Docket 03/08/2010 Page 12 of

12
Kaiser Permanernte BECHARA NAGUIR 8
Medical Center, Anaheim KP # 10290840 Room 2099.9
AGE 51 SEX M
pos @R /S1 Clin 355
CHAMPS 8§ 23098686 Cardio Pulmonary Reports DOPP: GRORGE SAJINI S

Transcriber: 12/22/04 0832 Rerns Allieson L DBVICE # 0
Dictatox: 12f22/04 0832 Bartz Stephen, MD
Intexvention: {(No Intervention Recorded)

Page 1
C00087 CARDIAC CATHRTERIZATION
OATE OF TBST : 12/21/0¢ WI: wT: REQ. BY: 32944 BASYZ ETECHEY D
IAGKII8 : CEERST PAIR
TRET PERFGIMED BY : 32944 BARTS STEPHRN
PARANETERA/EBND DIMANICS/INPRRSSION:
CARDIAC PLUOROSCOPY: SOURMAL .
dRAUYCIIICTS : TEE 3YSTOLIC BLOCD PRESIURE THROUGHUUY THE PROCEDURE WAS
APEROXTMATELY 100, THE CARDIAC REYTHN WAS SDNUS TACHYCASDIA WITR RUNS OF WOS- .

(' SOSTAIEED VENTRICULAR TAHYCAEDIA.
LEFT VESTRICULGGRAM: NOT DOWE.

SELECTTVE CORCEARY ARTERIOGBAPHY:
1. LEFT MAIN CORCSARY AXTERY: THE LERFT MAIN CORCRARY ARTSRY IS A LARGE
VEBSEL, THAT BIFUSBCATRI INTO ANTERICR DESCENDIRG AND CIRCURPLEX CXESTHRRY
ARTERY. THR LEPP? MAIN TAPERS SLIGHTLY AND IS GARRONED BY ABCUT 208.
2. LEFT ANTRRIOR DESCENDING CORGEARY ARTERY: THR LB?T AFTRRIOR DESCEEDING
CQROMARY ARTERY 15 A TRANGAPICAL VESSEL.. THERE IS A 990 ETEBUSIS JUBT
PROXDMAL ‘T A VERY CARGE DIAGORAL, THERE Y8 TINI GRACE I PLOW DISTAL YO THE
STEBGEIS IN BOTH THE DIAGONAL AND THE AFIERIOR DESTENDIND.
3. CIRCUMPLES CURQEARY ARTEXY: THE CIRC\WULEX CURGEARY ARTERY RAS SEQUENTIAL
9%% LBSION9 IN THE A-V GROOVE. MOIKRATE SIZED OSTUEE MARGINAL 1§ GASRONED
PROXDA\LLY BY a0%.
4. RIGNP COROMARY ARTERY: THE RIGNT CORONARY ARTERY WAS SBQURNTIAL LEGIONS
IN THE PROXDMAL PORTIOH OF ABOUT 804 .

PIRAL INPRESSXO0N:
1. RIUE CRADE MOLTIVESSEY, EPICARDIAL CCEXSMBY DISEASE.
2. GUCCRSSSUL PLACENENT OF INTRA-AORTIC BALLOEY ZuMP.

EECXIna=nnTIONS: AT THIE TIME, » TRAMSPER TO QURAET HUSPITAL I8 BEING .

ARRAMGED. DR, PPRPPRR EAS ACCEYTRD THE PATIRNT OGO KIS SERVICE.

s JIMPRESSION BY : BARTS: ETEPHES

\ . o e e e L

000151
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PATIENT: BECHARA , NAGUIB S .
MR#: . . 0000000010299840 3
DATE_-OF OPERATION: ™ ::’1:2_/21/2004 VIE e
DICTATINGPHYSICIAN: Thomns A Pfeffer, MD Gy
SURGEON(S): .
Thomms A Pfeffer, MD ‘-
" ATTENDING SURGEON:
ThormsAPfeﬁ‘er, T e
: Cmmymwmhmhym T IR g A
 POSTOPERATIVE DIAGNOSIS(ES): Cowe T i ,
: Coronaqancryd:smc ventricular tachy<ardia. Tk “4
OPERATION: .

EmgmMme4mmmmemhﬁw&mmmw Pa BT e e

- saphepous vein fromaorta to diaganal, reverssd saphesous vein from aorta to-obtise margiml, mqscdm

vemﬁnmamwpostemrdcscmdmxmcry

lNDlCA'HONS FORO?ERA’I’!O‘N

-Thnuasoymoﬁmlem«mmymwwbwmmwnbﬁndm@of R
cignificant corpnary artery disease including a tight left anterior descrnding stendsis. The procedurs wagii:s: : < -
-eonphcawdbyvu&lcuhrmhywdnmqmmgmmamucbmoonmphmndtbepcbenlm:dumdl

emcrgently for eurgical intervention.

-FINDINGS:

wsva | SYPRR
A

R T P T R S

oy

The LAD is 1.5 mm with moderate discase. Tbgchagomlis ljmm&mm&mmobmmmulj
mm with mild disease. The posterior descending s 1.5 wim with mild discase. The greater saphencus vein ugiag: : -
open technique was of good quality. The masmmary artery bad good flow.

DESCRIPTION OF OPERATION:
The patient was taken curergently to the operating foom and placed in the supine position and after induction of
geicra) endotracheal anesthesia, the chest and leg were prepped with Betadine and stevilely draped in the usnal
mameér. A midline sternotomy skin incision was made and the stermum divided with a Sarms saw. The left pleural
space was widely opened and the left imena) mammary artery dissected from the anterior chest wall using
electrocaurtery. The branches were ligated with clips.

Coucuryemnly, Msurice Carretia, PA, hatvested the greater
saphenous vein using open technique and the branches were ligated with 4-0 silk tics and smgical clips. The leg
incision was closed in layers with ranming Vicryl The pericardium was incised. Heparin administcred and
canmilation performed with a 24-French TMP aortic canmula. A two-stage venous carmula placed in the right atrial

appeadage.

Bypazs was commenced with systemic cooling to 34 degrees Ceutigrade performed. The a01ta was cyoxsclamped
and cold blood potassium cardioplegia delivered in an antegrade and subsequenly i a retfogreds namer. All

T 1651422

OPERATIVE REPORT

Los Angeles Medical Center, 4867 Sunset Boulevard, Los Angeles, CA 90027

Clinie Records

Page 1 of 3
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LTAN L
te e

_ DICTATING PHYSICIAN:  Thomas A Pfeffer, MD

: Aﬁermhﬁmofmmng.bypmm weaned and discontimed - hmnnewsadnmlu:dmdd»

v;-TIME. e B A A T A R L
sef v 33nnm TR oL T R T T B L T T L B - YY1 1 NP

PATIENT: .- BECHARA ,NAGUIB §

MR#: ? 0000000010250840
DATE OF OPERATION: 12/21/2004 -

_ anastounses were perfonmed under the same aortic crossclamp with running 7-0 Prolere suture for distal .. . ... .. ..

anmastomness. A 4-m zortic pimnch and ruming 5-0 Prolenc suture for the proximal amstbmoms tothe ascending = 1 -0 v -
aorta. Additional cardioplegia was dehvﬂedonamplmmofachmlm'l'ht.!aoruc mhnpwasthn :5' AL I Wi
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CARDIAC INDEX:

Preaperatively 2.2, PA wedge 31, PA pressure 38/31.
Postoperative cardiac index 3.4, P A wedge 22, PA pressure 35/22,

COUNTS:
Final sponge and needle counts were correct

COMPLICATIONS:
There were no perioperative complications.
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GARY M. SCHNEIDER
ATTORNEY AT LAW
SUITE lIIOO
12100 WILSHIRE BOULEVARD
LOS ANGELES, CALIFORNIA 90028
TELERPHONE (310) 820-5544

FAX {310} 820-6024

November 9, 2005

CERTIFIED MAIL--RETURN
RECEIPT REQUESTED

- Kaiser Foundation Health Plan, Inc.
Legal Department
393 East Walnut Street
Pasadena, California 91188

RE: NAGUIB BECHARA & NABILA SAAD vs. KAISER FOUNDATION
HEALTH PLAN, et al,;
PATIENT: NAGUIB BECHARA,;
PATIENT NO.: 10290840;

PATIENT DATE OF BIRTHJ . 1954

TO: KAISER FOUNDATION HEALTH PLAN, INC;
KAISER FOUNDATION HOSPITALS (KFH);
SOUTHERN CALIFORNIA PERMANENTE MEDICAL GROUP (SCPMG);
AND ALL INVOLVED PHYSICIANS, NURSES AND PERSONNEL OF KFH
AND OF SCPMG )
(ALL JOINTLY HEREINAFTER REFERRED TO AS "RESPONDENTS")

P

W

e

52

e

This office has been retained to represent Mr. Naguib Bechara and his wife, Nabila
Saad, in a medical malpractice claim against Respondents. This letteris a DEMAND FOR
ARBITRATION of said claim. Enclosed herewith you will find a check in the sum of
$150.00, issued to the order of “Arbitration Account”, in payment of the required filing fee.

Claimants contend that Respondents negligently and carelessly examined,
diagnosed, monitored, treated, cared for, and attended to Naguib Bechara, at each facility
where he was seen. Claimants further contend that as a resuit of said negligence Naguib
Bechara suffered severe permanent injuries and damages on December 20, 2004, and
thereafter. As a resuit of said injuries and damages Naguib Bechara is now permanently
disabled. Nabila Saad is claiming damages for loss of consortium.
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GARY M, SCHNEIDER
ATTORNEY AT LAW

Kaiser Foundation Health Plan, Inc.
Legal Department

November 9, 2005

Page 2

Claimants hereby name Phillip W. Neiman, Esq., as their party arbitrator. Mr.
Neiman's address is 605 Hanley Way, Los Angeles, California 90049.

Very truly yours,

M. AL

GARY M . SCHNEIDER

\GMS\alt
\Bechara\corres03\Kaiser\demand
\Enclosure
cc. Mr. Naguib Bechara

Ms. Nabila Saad
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GARY M. SCHNEIDER

Attorney at Law

12100 Wiishire Boulevard, Suite 1100
Los Angeles, California 90025-7111
Telephone: (310) 820-5544

Fax: (310) 820-6024

STATE BAR NO.: 72553

Attorney for Claimants

IN THE MATTER OF THE ARBITRATION BETWEEN

NAGUIB BECHARA and NABILA SAAD, CLAIMANTS' ARBITRATION BRIEF
Claimants,
Neutral Arbitrator:

VS. Honorable Sam Cianchetti, Ret.

KAISER FOUNDATION HEALTH

PLAN, INC.; KAISER FOUNDATION
HOSPITALS; SOUTHERN CALIFORNIA
PERMANENTE MEDICAL GROUP; et al.,

Arbitration Dates:
October 30, 31 & November 1, 2, 2006

Respondents.

Mt et e N Nt Nt i ‘s gt et gt it “rm? g g i

1. INTRODUCTION.

This is a catastrophic damage medical malpractice case which, pursuant to the
provisions of the Kaiser Health Plan, is being submitted to binding arbitration. The Claimants
are Naguib Bechara (“Mr. Bechara”), the patient in question, and his wife Nabila Saad (“Ms.
Saad™), who is claiming damages for loss of consortium. The Respondents are Kaiser
Foundation Health Pfan, inc.; Kaiser Foundation Hospitals; and the Southern California
Permanente Medical Group.

{11
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2. FACTUAL SUMMARY .
A. DECEMBER 21, 2004: KAISER ANAHEIM.,

(1) 12:45 AM. ONSET OF CHEST PAIN AND SUMMONSING OF
PARAMEDICS.

On December 21,2004, atapproximately 12:45 a.m., Mr. Bechara, who
was then 50 years old, was awakened from sleep by severe chest pain that was radiating to
his jaw. He also had shortness of breath. Paramedics were called and arrived at his home
at 1:08 a.m. The paramedics then attended to Mr Bechara and transported him to Kaiser
Anaheim, arriving there are 1:29 a.m. In their report the paramedics noted that Mr. Bechara
was overwhelmed with pain and unable to communicate, and also that he was overcome with
anguish.

(2) 1:34-4:15 A.M.: MR. BECHARA'S STAY IN THE KAISER ANAHEIM
EMERGENCY ROOM. |

Mr. Becharaarrivedinthe emergency room at 1:34 a.m. and wasiinitially
seen by nursing personnel and emergency room physician Emio Bond, MD (“Dr. Bond™).
Later he was also seen in the emergency room by internist Eugene Pantagco, M.D. (“Dr.
Pantagco”). |

At 1:34 a.m. Mr. Bechara was assessed by a triage nurse who noted a
complaint of chest pain of 10 of 10 that radiated to his jaw. The nurse also noted that ten days
earlier Mr. Bechara had had chest tightness that resolved. In addition to chest pain Mr.
Bechara was noted to have shortness of breath, diaphoresis (profuse sweating), and anxiety,
and had been nauseous and vomiting. [n additionto the signs and symp‘toms‘ of a heart attack
that Mr. Bechara presented with, he also had risk factors for heart disease of his father having
died at age 52 of a heart attack, and of being a smoker and overweight. In addition to the
initial notation of chest pain of 10 of 10 at 1:34 a.m., Mr. Bechara had chest pain of 9/10 at
1:50 a.m., 10/10 at 2:00 a.m_, 10/10 at 2:20 a.m., and 10/10 at 3:00 a.m.

At 1:34 a.m. the nurse wrote that Mr. Bechara was moaning aloud. At

1:40 a.m. the nurse wrote that Mr. Bechara continued to moan and be anxious while Dr. Bond

) -2-
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1 || was at his bedside. However, Dr. Bond, while noting the complaint of chest tightness, wrote
2 | in his note that Mr. Bechara was in no acute distress.
3 Initial EKGs of 1:43 and 1:46 showed no evidence of ischemic chest
4 || pain. An EKG of 2:12 a.m. showed significant changes that caused Dr. Bond to conclude that
5 {{ Mr. Bechara was in fact having acute ischemic cardiac chest pain. While it is not documented
6 || in the chart, Dr. Bond testified at deposition that within three minutes from the 2:12 EKG he
7 || called internist Dr. Pantagco to request a consuitation. Dr. Bond further testified that any
8 || request for a consultation from the emergency room is to be a “stat request,” meaning that
9 || what is being requested is to be done right away.
10 Immediately after seeing the 2:12 EKG, Dr. Bond ordered that Mr.
11 || Bechara be given a nitroglycerin drip, which was started at 2:15 a.m. However, Dr. Bond
12 | failed to order beta blockers, anti-platelet medication, and heparin, all of which are standard
13 || medications to be given to a patient who presents with acute ischemic cardiac chest pain.
14 After the EKG of 2:12 Mr. Becharahad EKGs at2:31and 2:46. The 2:31
15 || EKG continued to show that Mr. Bechara was having acute ischemic chest pain. The EKG
16 | of 2:46 was interpreted as appearing more like the initial EKG of 1:43. In addition to EKGs,
17 [ Mr. Bechara’s Troponin I (a biomarker for heart damage) was checked at 2:00 a.m., at which
18 il time it had not yet elevated.
19 While Dr. Bond testified that he called Dr. Pantagco at 2:15 a.m.
20 [| requesting a stat consultation, the record indicates that Dr. Pantagco did not see Mr. Bechara
21 }i until 3:10 a.m. In his deposition Dr. Pantagco testified that he has no recoilection of being
22 || called by Dr. Bond and that he was in the emergency room seeing another patient when
23 |l someone informed him that he needed to see Mr. Bechara.
24 When Dr. Pantagco examined him, Mr. Bechara was described by Dr.
25 || Pantagco as “writhing in pain.” With regard to Mr. Bechara's stay in the emergency room prior
26 || to Dr. Pantagco examining him, contrary to the conclusion of Dr. Bond that Mr. Bechara had
27 |l acute ischemic changes on EKG, Dr, Pantagco wrote in this report that Mr. Bechara had “no

28 || acute ischemic changes.” Dr. Pantagco also interpreted the EKGs to be negative, and

-3
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1 | concluded, after Mr. Bechara threw up when Dr. Pantagco tried to insert a nasogastric tube
2 || and expressed some relief, that Mr. Bechara most likely had a gastrointestinal atypical chest
3 || pain secondary to gastrointestinal cause and less likely a cardiac chest pain. Dr. Pantagco
4 { did not request a cardiology consultation, instead arranging for Mr. Bechara’s admission to
5 |I the chest pain unit with what he referred to as a chest pain protocol. However, Dr. Pantagco

6 || did not order any anti-platelet therapy or heparin, and his order for Lopressor which is a beta

7 {| blocker, was for giving at 8:00 a.m., more than four hours after Dr. Pantagco saw Mr.

8 Il Bechara.

9 The last documented complaint of chest pain was Dr. Pantagco's
10 |j reference to Mr. Bechara's writhing in pain. There are no further documented complaints of
11 { chest pain, although Mr. Bechara was heavily sedated.

12 (3) 4:15 AM. TO 5:20 P.M.: ADMISSION TO AND STAY IN KAISER
13 | ANAHEIM HOSPITAL.

14 At 4:15 a.m., pursuant to Dr. Pantagco's orders, Mr. Bechara was
15 | transferred from the emergency room to the Kaiser Hospital. At 4:30 a.m. anurse did aninitial
16 |} assessment of Mr. Bechara where she wrote thatthe history of present illness was “persistent
17 Il chest pain athome.” The nurse also indicated that Mr. Bechara was lethargic from sedation
18 || inthe emergency room, but arousable. While there is no further assessment or evaluation of
19 || Mr. Bechara during that night after the initial nursing assessment, there is a 4:49 cardiac
20 || rhythm strip in the chart that shows what is known as sinus rhythm. At 7:42 rhythm strips in
21 || the chart show that Mr. Bechara was having runs of ventricular tachycardia, which is a
22 || potentially fatal arrhythmia. There is no evidence that anybody at Kaiser noticed these runs
23 | of ventricular tachycardia, for other than the rhythm strips in the chart they were not
24 | documented and not brought to the attention of any doctor untit 9:30 a.m. when a nurse
25 || brought them to the attention of Dr. Bartz, a Kaiser cardiologist who was making rounds
26 | unrelated to Mr. Bechara at the time. At that time Dr. Bartz was also informed that an 8:30
27 it a.m.check of Mr. Bechara’s TroponinIlevel was 10.2, a clear indication that Mr. Bechara had

28 || in fact suffered a heart attack. This is how a cardiologist first became involved in Mr.

-4-
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1 || Bechara’s care eight hours after Mr. Bechara had been brought to the emergency room with
2 || classic signs and symptoms of a heart attack and more than seven hours after EKG changes
3 || made it absolutely clear that Mr. Bechara was suffering from acute ischemic cardiac chest
4 || pain.
5 Upon Mr. Bechara being brought to the attention of Dr. Bartz, Dr. Bartz
6 || ordered that Mr. Bechara be started on IV heparin, IV integrelin (anti-platelet) and IV
7 {f Amiodarone drip (an anti-arrhythmic medication which can also have a beta blocking effect).
8 | The beta biocker that Dr. Pantagco ordered be given at 8:00 a.m. had been held and not
9 || given by the nurse with an indication that Mr. Bechara was sleepy.
10 In his consultation report Dr. Bartz indicated that Mr. Bechara was
11 | referred to him by a Dr. Rodriguez (the next “rounder” to whose care Mr. Bechara had been
12 || admitted pursuant to Dr. Pantagco’s order). However, prior to Dr. Bartz' involvement Dr.
13 | Rodriguez had not even seen Mr. Bechara.
14 In his consultation report Dr. Bartz noted that he was obtaining Mr.
15 [ Bechara's history mainly from his wife and the medical record because Mr. Bechara had
16 || “been given a sizable dose of a benzodiazepine anxiolytic and is falling asleep during the
17 || interview.” Dr. Bartz also mentioned that over the night time hours Mr. Bechara had had
18 || repeated runs of non-sustained ventricular tachycardia and that as he was making rounds in
19 || the intensive care unit that morning the ICU nurse brought those runs to his attention. Dr.
20 | Bartz’ impression was myocardial infarction the night before and thus made his orders for the
21 il above medications and for Mr. Bechara to undergo an angiogram.
22 At 12:20 p.m. Mr. Bechara was taken to the catheterization laboratory
23 |l where Dr. Bartz performed the angiogram and diagnosed multi-vessel coronary artery
24 | disease. During the procedure Dr. Bartz placed an intra-aortic balloon pump and
25 || recommended a transferto Kaiser Sunset for further management. During the catheterization
26 || Mr. Bechara's aortic pressure was found to be 85/64, and recorded blood pressures during
27 | the procedure included hypotensive systolic measurements of 96 at 1:20 p.m., 83 at 1:35

28 { p.m., 79 at 1:45 p.m., and 71 at 2:15 p.m., 98 at 3:45 p.m., and 96 at 4:15 p.m. The
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1 || catheterization progress notes indicate that when Mr. Bechara was received in the cath fab
2 || he was drowsy but arousable and that the consent to the procedure had been signed by his
3 | wife. At3:40 p.m. note in the cath lab indicates that Mr. Bechara's systolic blood pressure had
4 |l dropped to 62 and that Dr. Bartz had been made aware of that and after the A-line was
5 Il rebalanced the pressure increased to the 80's systolic.
6 At 3:50 p.m. an ambulance was dispatched to pick up Mr. Bechara to
7 | transfer him to Kaiser Sunset. That ambulance arrived at Mr. Bechara’s side at4:20 p.m. and
8 | Mr. Bechara was taken from Kaiser Anaheim to Kaiser Sunset at 5:20 p.m. Dr. Rodriguez
9 |l dictated a discharge summary wherein he stated that an intra-aortic balloon pump had been
10 || inserted in Mr. Bechara for stabilization of his blood pressure and that at the time of transfer
11 | Mr. Bechara was clinically stable.
12 (4) 5:20-6:26 P.M.. THE TRANSPORT OF MR. BECHARA FROMKAISER
13 || ANAHEIM TO KAISER SUNSET.
i4 The ambulance departed Kaiser Anaheim at 5:20 p.m. During the
15 | transport he had hypotensive systolic blood pressure readings of 86 at 5:13 p.m., 88 at 6:00
16 || p.m., 82 augmented at6:00 p.m., 91augmented at6:00p.m., and91 augménted at6:18 p.m.
17 | The ambulance nursing notes indicate that at 5:56 p.m. Mr. Bechara had an augmented
18 || pressure of 90 and that at 6:15 p.m. the ambulance personnel were instructed to take Mr.
19 || Bechara directly to the operating room. A note at 6:30 p.m. indicates that the ambuiance had
20 || arrived at Kaiser Sunset and that Mr. Bechara had been taken directly to the operating room.
21 B. DECEMBER 21, 2004, TO JANUARY 18, 2005, HOSPITALIZATION AT
22 || KAISER SUNSET: CARDIAC SURGERY, PROLONGED LIFE SUPFPORT AND ACUTE
23 || RENAL FAILURE AND DIALYSIS.
24 Mr. Bechara underwent emergency bypass surgery immediately upon his
25 | arrival at Kaiser Sunset. Following the surgery Mr. Becharawas intubated and on life support
26 || for approximately twenty days. Most significantly, while Mr. Bechara had healthy kidneys
27 || when he was first brought to Kaiser Anaheim, following his heart surgery he suffered acute

28 | renal failure for which he had to be placed on dialysis during and after his Kaiser Sunset
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1 || hospitalization.
2 C. POST KAISER SUNSET HOSPITALIZATION.
3 Following his hospitalization Mr. Bechara's kidneys did not recover and he

4 Il was eventually diagnosed with end stage renal disease. Inexplicably in February of 2005 Mr.
5 § Bechara was given an IV contrast load with a CT pulmonary angiogram which further
6 {| damaged his kidneys. Mr. Bechara remained on dialysis until December of 2005, and
7 || although he has been off dialysis since then his current treating nephrologist at Kaiser and
8 || both sides’ expert nephrologists agree that he will have to go back on dialysis in the future
9 || and eventually require a kidney transpiant.

10

11 3. LIABILITY OF KAISER FOR FOR MEDICAL MALPRACTICE IN THE CARE OF

"12 || MR. BECHARA.
13 A. THE ELEMENTS OF A MEDICAL MALPRACTICE CASE.
14 _ The elements of this medical malpractice case againstl Kaiser are set forth

15 { in CACI 400/500 as follows:

16 1. That Kaiser was negligent.

17 2. That Mr. Bechara was harmed; and

18 3. ThatKaiser’'s negligence was a substantial factor in causing Mr. Bechara
19 || harm.

20 In order to prevail a Plaintiff or Claimant must prove that it is more likely true

21 |l than not true that all these elements exist. CACI 200. With regard to the first element, CACI
22 || 501 provides that a medical provider such as Kaiser is negligent if it “fails to use the level of
23 | skill,knowledge, and care in diagnosis and treatment that other reasonable medical providers
24 Il would use in the same or similar circumstances.”

25 As stated in CACI 501 the level of skill, knowledge and care required is
26 || sometimes referred to as the standard of care. With regard to specialists such as an
27 Il emergency room physician, internist or cardiologist, the standard of care is to use the level

28 |i of skill, knowledge and care in the diagnosis and treatment of a patient that other reasonably
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1 {| careful emergency room physicians, internists or cardiologists would use in similar
2 || circumstances. CACI 502.

3 The second element of ham is not in dispute, for all experts agree that Mr.
4 |i Bechara has suffered devastating harm. With respect to the third element, causation,
5 || contrary to Kaiser’'s argument that the “but for” rule of causation applies, under CACI 400
6 || what is required is that Kaiser’s negligence be a substantial factor in causing Mr. Bechara's

7 1 harm. CACI 430 defines substantial factor as follows;

8 “A substantial factor in causing harm is a factor that a reasonable
9 person would consider to have contributed to the harm. It must be more than a
10 remote or trivial factor. It does not have to be the only cause of the harm.”
11 BAJI has also discarded the “but for” language and adopted the substantial

12 |t factor test as stated in BAJl 3.76:

13 “The law defines cause in its own particular way. A cause of [injury]

14 [damage] [loss] [or] [harm] is something that is a substantial factor in bringing

15 about an [injury] [damage] [loss] [or] [harm].”

16 Kaiser’s reliance on Viner vs. Sweet (2003) 30 Cal.4th 12{32, is misplaced,

17 | asis clear from the CACI 430 use note which, citing Viner, states that “as phrased, this [CACI
18 || 430] definition of ‘substantial factor’ subsumes the ‘but for' test of causation.” As further
19 |t statedinsaid use note, the first sentence of CACI1 430 accounts forthe ‘but for' concept. Viner
20 || was a legal malpractice case, not a medical malpractice case. The concept of using ‘but for’
21 [ in alegal malpractice case does not allow for the use of that language or test in a personal
22 |l injury case, be it medical malpractice, asbestos exposure, or otherwise. This is clear from
23 || Jones vs. John Crane, Inc. (2005) 132 Cal.App.4th 990, 998. In medical malpractice cases
24 | the element of causation is satisfied when the Plaintiff produces sufficient evidence to allow
25 | the trier of fact “to infer that in the absence of the defendant’'s negligence, there was a
26 || reasonable medical probability the plaintiff would have obtained a better result.’ {Citation)”
27 || Espinosa vs. Little Company of Mary Hospital (1995) 31 Cal.App.4th 1304, 1314-1315.

28 Simply stated, all that Claimants need prove with regard to causation is that

-8-
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Kaiser’'s negligence, to a reasonable medical probability (more likely true than not true)
caused Mr. Bechara’s harm.
B. KAISER'S NEGLIGENCE CAUSED HARMTOMR.BECHARA, INCLUDING
ACUTE RENAL FAILURE RESULTING IN END STAGE RENAL DISEASE.
At arbitration Claimants will present substantial expert testimony that the
Kaiser staff committed numerous violations of the standard of care, including the failure to
timely diagnose and treat Mr. Bechara's heart attack, the negligent interpretation of
electrocardiograms, and the failure to obtain a timely cardiology consuitation. Claimants’
experts will further testify that as a result of said negligence Mr. Bechara suffered catastrophic

injury including acute renal failure which resulted in end stage renal disease.

4. DAMAGES.
A. MR.BECHARA,
1. PAIN AND SUFFERING.

As a result of Kaiser's negligence Mr. Bechara was forced to endure a
hospitalization at Kaiser Sunset where he was on life support for close to three weeks,
suffered kidney failure which has forced him to have dialysis and will eventually require more
dialysis and a kidney transplant. Mr. Bechara is therefore entitled to compensation for past
and future physical pain, mental suffering, loss of enjoyment of life, phygical' impairment,
inconvenience, grief, anxiety, humiliation and emotional distress that he has suffered as a
result of Kaiser's negligence. CACI 3905A. Mr. Bechara is now permanently disabled and on
Social Security and Kaiser's own physicians have certified that he will not be able to return
to work. It is therefore obvious that Mr. Bechara’s non-economic damages by far exceed the
maximum allowable amount of $250,000.00.

2. ECONOMIC DAMAGES.

At arbitration Claimants will offer expert testimony of a certified nurse

life care planner and a certified public accountant. Said testimony will include the calculation

of Mr. Bechara's economic damages for past loss of earnings, future loss of earnings, and

-9-
Claimants' Arbitration Brief




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

1:08-md-01928-DMM Document 4677-5 Entered on FLSD Docket 03/08/2010 Page 11 0
12

future medical needs. In that expert nephrologists for both sides are in agreement that Mr.
Bechara has a life expectancy of 20 years, for that period Claimants’ economist will testify that
the present value of Mr. Bechara's economic damages for past loss of earnings, future loss
of earning capacity and future medical needs (based on the life care plan of Claimants’ life
care planner) is a sum ranging from $2,935,123.00 to $3,224,461.00. Kaiser’s economist will
testify that for the same period, assuming that Mr. Bechara never returns to work, Mr.
Bechara’s economic damages based on the life care plan of Claimants’ life care plannerhave
a present value of $2,320,949.00. Of course, should Kaiser opt for periodic payments, then
Mr. Bechara’s damages should not be reduced to present value.
B. MS. SAAD'S CLAIM FOR LOSS OF CONSORTIUM.

At arbitration the evidence will show that Kaiser’'s negligence and the harm
caused thereby to Mr. Bechara has had a devastating effect on Mr. Bechara and Ms. Saad's
marriage. Therefore, Ms. Saad is claiming noneconomic damages for loss of consortium in
the maximum amount allowed by law of $250,000.00. The $250,000.00 Micra limitation on
noneconomic damages applies separately to a spouse’s claim for loss of consortium,
meaning that each spouse can recover up to $250,000.00 for his or her separate

noneconomic damages. Atkins v. Strayhorm (1990) 223 Cal. App. 3rd 1380.

5. CONCLUSION,
The evidence will show that Kaiser was negligentin the care and treatment of Mr.
Bechara, and that said negligence caused substantial permanent harm to Mr. Bechara,
including end stage rental disease. Therefore, Claimants respectfully submit that Kaiser

should be held fully liable for all the damages suffered by Mr. Bechara and Ms. Saad.

Dated: October .7, 2006

\Bechara\trialO1\arbitration brief
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PROOF OF SERVICE-§1013a CODE OF CIVIL PROCEDURE

STATE OF CALIFORNIA )
) ss.
COUNTY OF LOS ANGELES )

| am employed in the County of Los Angeles, State of California. | am over the age of
eighteen (18) and not a party to the within action; my business address is 12100 Wilshire Boulevard,
Suite 1100, Los Angeles, California 90025.

On October ll , 20086, | served the foregoing document described as CLAIMANTS'
ARBITRATION BRIEF, oh the interested parties in this action by placing a true copy thereof enclosed
in a sealed envelope address as follows:

Christopher Cannon, Esq. Hon. Sam Cianchetti, ret.

Michael Reid, Esq. IVAMS Arbitration & Mediation Services
LaFollette, Johnson, DeHaas, Fesler & Ames 300 S. Park Avenue, Suite 780

2677 N. Main Street, Suite 901 Pomona, California 91730

Santa Ana, California 92705 Fax No. (909) 629-1607

Fax No. (714) 972-0379

____Via First Class Mail: | caused such envelope to be deposited in the mail at Los Angeles,
California. The envelope was mailed with postage thereon fully prepaid.

____Via Overnight Delivery: | caused such envelope to be sent via overnight delivery service. The
envelope was deposited in or with a facility regularly maintained by the express service carrier
with delivery fees paid or provided for.

____Via Personal Service/Hand Delivery: | delivered such envelope by hand to the offices of the
addressee(s) aforenamed.

Hﬁ Via Fax Only: | caused a true copy of such document to be sent via facsimile to the addressee(s)
aforenamed.

____ViaFaxand First Class Mail: | caused atrue copy of such document to be sent via facsimile to
the addressee(s) aforenamed. An additional copy was also sent by first class mail enclosed in a
sealed envelope with postage thereon fully prepaid in the United States mail at Los Angeles,
California to the parties above-indicated.

Executed on October 3' , 2006, at Los Angeles, California. | declare under penalty of
perjury under the laws of the State of California that the above is true and correct.

\ TALICE L@UKP\M IYAQHTRO

\BecharaltrialO1\arbitration brief
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NAGUIB BECHARA

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA
Case No. 1:08-MD-01928-MIDDLEBROOKS/JOHNSON

IN RE TRASYLOL PRODUCTS )

LIABILITY LITIGATION - MDL-1928 )

This Document Relates to: )
NAGUIB BECHARA, ET AL., wv. )
BAYER CORP., ET AL. ) Pages 1-286

Case No. 9:08-cv-80776-DMM )

DEPOSITION OF:
NAGUIB BECHARA
WEDNESDAY, SEPTEMBER 9, 2009

9:08 A.M.

Reported by: LINDA NICKERSON

CSR No. 8746

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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Page 6
NEWPORT BEACH, CALIFORNIA

WEDNESDAY, SEPTEMBER 9, 2009; 9:08 A.M.

NAGUIB BECHARA,
having been first duly sworn, was

examined and testified as follows:

EXAMINATION
BY MS. LOWRY:

0 Would you state your full name for the record,
please.

A First name is N-a-g-u-i-b, Naguib, middle name
is S-o-b-h-y, last name Bechara, B-e-c-h-a-r-a.

Q Thank you, sir. My name is Gerry Lowry, and I
represent Bayer in the lawsuit that you've filed against
them.

You understand that?

A Yes.

Q All right. And do you understand that we're
here today to take your testimony in the lawsuit that you
and your wife have filed against Bayer?

A Yes.

Q All right. I want to go over just some basic
rules for the deposition before we get into it just so

that you and I are on the same page, okay.

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com



Case 1:08-md-01928-DMM Document 4677-6 Entered on FLSD Docket 03/08/2010 Page 4 of

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10
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Page 23

A No.

Q Mr. Bechara, have you ever given a deposition
before? How many times?

A Once.

Q And you're talking about like this with a court
reporter where the court reporter is taking down your

sworn testimony?

A Yes.

o) And what case was that in?

A That was the case against Kaiser Permanente.

Q It's a case against Kaiser?

A Yes.

Q Are you the plaintiff in that case?

A Yes.

Q Is your wife also a plaintiff?

A Yes.

Q Is it against anybody other than Kaiser?

A I'm not sure. All I know is that it was against
Kaiser You have to examine the paper to find out.

0 What was that lawsuit about?

A It was a malpractice lawsuit.

0 Related to what events?

A Related to the events on December 21, 2004.

Q So it's a malpractice lawsuit related to your

surgery where you're alleging that you received Trasylol?

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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Page 24

A It's relating to the events that led to the
surgery.

Q Okay. Tell me what you mean by that, please.

A I'm not sure. You're going to have to check the
medical records and the lawsuit, and I'm not sure exactly
how I can answer this question.

0 Well, what I want to know is in your own words
what were you alleging was done wrong.

A I don't know. You're going to have to ask --
again, you're going to have to examine the medical
records and the lawsuit.

0 Well, I don't have those. Do you have those?

A No, I don't.

Q Okay. Do you have a copy of the complaint that
you brought in that case?

A No, I don't have it.

Q You don't have that anywhere at home?

A No.

Q When was this lawsuit brought?

A This lawsuit was brought in 2005, I believe.
I'm not sure the exact date.

Q And you say that it was malpractice. What is
the malpractice that you contend occurred?

A I'm not sure about the details, Ms. Lowry, but

it's -- it's relating to what happened to me after the

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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NAGUIB BECHARA

Page 25
surgery.
0 Okay. So --
A The -- the condition that I was in after the
surgery. I have seen friends and relatives going into

bypass surgery and coming out, and then a week later,
they are living their normal life.

They didn't have any kidney issues. They didn't
have any other issues that -- that was connected with the
surgery. So that's -- that's why I needed to know what
happened and why and why I was in a coma or life support
for 18 days after the surgery.

Q So if I can try to understand what you've told
me then in your own words in your understanding, the
lawsuit was brought because you have seen many people
have bypass surgery and be just fine after that with no
complications, and in your case, there were complications
and you did not understand why that happened and wanted

to understand why that happened?

A Yes.

Q Did you sue any physicians or just the hospital?

A Just the hospital.

0 Where is that lawsuit filed?

A It was not a lawsuit. There is no lawsuits
under California law. I can't sue the health care

provider. We can only go to arbitration.

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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Page 26
Q So you're saying there was not ever a lawsuit at
allw
A Again, you have to -- you have to ask my lawyer.
I don't -- I don't know the terminology of it.

If we are going into arbitration, is it the same
thing as we're going to a lawsuit? Is the court
involved?

I didn't think so, but, again, don't hold me on
it. You can ask my lawyer.

Q Who was your lawyer for that?

A My lawyer is Mr. Goss.

MR. GOSS: She asked you who was your lawyer in the
arbitration.

THE WITNESS: The lawyer for the first case?
BY MS. LOWRY:

0 For the case against Kaiser, vyes.

A Gary Snyder.

0 Where is Mr. Snyder?

A Los Angeles.

Q What is your understanding of the status of that
lawsuit or complaint or whatever it is?

MR. GOSS: 1I'm going to interject here. It's our
understanding that the resolution of that lawsuit has a
confidentiality agreement.

So I'll represent on the record that that

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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1 lawsuit was resolved. We're trying at this moment to

2 figure out what we can, without breaching the

3 confidentiality order, disclose regarding the resolution

4 of that lawsuit.

5 That's going to entail getting with Mr. Snyder

6 to determine the scope of the confidentiality provision

7 and seeing what can be done to provide Bayer with the

8 information it needs regarding that lawsuit and its

9 resolution, but I can't let this witness testify about
10 the resolution knowing that there is a confidentiality
11 agreement out there.
12 MS. LOWRY: I take it that means you've seen it?
13 MR. GOSS: I have not -- I know it was resolved.
14 I've been told there's a confidentiality agreement.
15 Knowing there's a confidentiality agreement, I
16 intentionally have not asked him to let me look at it.
17 MS. LOWRY: Okay.
18 MR. GOSS: Which is why we want Mr. Snyder to look at
19 it and advise us as to whether he can show it to us and

20 what we can tell you about it.

21 MS. LOWRY: All right. Let me just state on the
22 record, I think this is something obviously we'd be
23 entitled to see.

24 I understand you're investigating that. So

25 we'll reserve the right to ask any additional questions

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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related to that at the time a determination is made on
that issue.

MR. GOSS: Sure.

MS. LOWRY: Let me ask a couple other questions,
though, if I might.

Q Mr. Bechara, did you go to arbitration in that
case?

A No.

Q When did you give your deposition?

A I'm not exactly sure about the date, but it was
early 2006, maybe January, February. I remember it was
winter.

Who took your deposition?
Kaiser, Kalser Permanente.

Their lawyers?

Q
A
Q
A Their lawyers.
Q Do you know the names of any of those lawyers?
A No.
Q Do you know if anyone else has been deposed in
that case?
A I believe I do, yes.
Who else has been deposed?
Doctors involved in the case.

Which doctors?

The surgeon, the emergency room doctors.

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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Q So the surgeon, Dr. Pfeffer, was deposed in that
case?

A Yes.

Q Have you seen the testimony he gave in that
deposition at any time?

A No.

Q Do you have a copy of his deposition?

A No.

Q Do you have a copy of the deposition that you
gave in that case?

A No.

Q Did you ever see your own deposition in that
case?

A No.

0 Never reviewed it for errors or to make sure
that it had been taken correctly at any time?

A I don't remember.

0 All right. Well, tell me as best you can, if
you recall, have you ever had a copy of your own
deposition in that case against Kaiser in your possession
at any time?

MR. GOSS: I'm going to advise you not to speculate.

THE WITNESS: I don't remember. I'm sorry.

BY MS. LOWRY:

Q Do you know if you currently have a copy of that

MERRILL LEGAL SOLUTIONS
(800) 325-3376 www.MerrillCorp.com
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1 || GARY M. SCHNEIDER

Attorney at Law

2 {| 12100 Wilshire Boulevard, Suite 1100
Los Angeles, California 90025-7111

3 | Telephone: (310) 820-5544

Fax: (310) 820-6024

4 || STATE BAR NO.: 72553

5 || Attorney for Claimants

8 IN THE MATTER OF THE ARBITRATION BETWEEN

10
11 || NAGUIB BECHARA and NABILA SAAD,

)
)
12 Claimants, )
) CLAIMANT NAGUIB BECHARA'S RESPONSE
13 vs. ) TO SPECIAL INTERROGATORIES OF
) RESPONDENT
14 )
KAISER FOUNDATION HEALTH )
15 [| PLAN, INC.; KAISER FOUNDATION )
HOSPITALS; SOUTHERN CALIFORNIA )
16 || PERMANENTE MEDICAL GROUP; et al., ;
17 )
Respondents. )
18 )
)
19
20
21
22 RESPONDING PARTY:  CLAIMANT, NAGUIB BECHARA,;
23 PROPOUNDING PARTY: RESPONDENTS, KAISER FOUNDATION HEALTH
PLAN, INC.; KAISER FOUNDATION HOSPITALS;
24 SOUTHERN CALIFORNIA PERMANENTE MEDICAL
GROUP;
25 .
SET NO.: ONE
26
27 Claimant, NAGUIB BECHARA, hereby responds to the Special Interrogatories, Set No.

28 || One, propounded by Respondents, KAISER FOUNDATION HEALTH PLAN, INC.; KAISER

-1-
Claimant’ Naguib Bechara's Response to Special Interrogatories

Confidential - Subject to Protective Order NBECHARA-SUIT 00575



Case 1:(JB-md-01928-DMM Document 4677-7 Entered on FLSD Docket 03/08/2010 Page 3 of §

1 | FOUNDATION HOSPITALS; and SOUTHERN CALIFORNIA PERMANENTE MEDICAL

2 | GROUP as follows:

3 Investigation and discovery by Claimant are continuing and are not complete. As

4 || discovery proceeds, witnesses, facts and evidence may be discovered which are not set forth

5 || herein, but which may have been responsive to an interrogatory. Facts and evidence now

6 || known may be imperfectly understood or the relevance or consequences of such facts and

7 || evidence may be imperfectly understood, and, accordingly, such facts and evidence may, in

8 {| good faith, not be included in these responses.

9 Claimant reserves the right to refer to, conduct discovery with reference to, or offer into
10 || evidence at trial any and all such witnesses, facts and evidence, notwithstanding the absence
11 || of reference to such witnesses, facts and evidence in these responses. In addition, Claimant
12 || assumes no obligation to voluntarily supplement or amend these responses to reflect
13 || witnesses, facts and evidence discovered following the filing of these responses.

14
15 1. This interrogatory is objected to on the grounds that it calls for expert testimony ’
16 || in violation of the provisions of Code of Civil Procedure Section 2034. Further objection is
17 || made to this interrogatory on the grounds that it violates the attorney-client and work product
18 || privileges. However, without waiving said objections, and subject to further discovery,
19 || investigation and expert review and consultation, and subject to the testimony of Claimants’
20 || experts to be given at deposition and arbitration, | respond as follows: Respondents were
21 (| negligent in their examination, diagnosis and treatment of my condition when | presented to
22 || Kaiser Anaheim on December 21, 2004. Respondents were negligentin failing to diagnose
23 || an acute myocardial infarction which should have been apparent from abnormal EKGs which
24 || showed ST elevation and in view of my clinical presentation of extreme chest pain as well as
25 || sweating and moaning. Respondents were negligent in their interpretation of said
26 || EKGs. Respondents were negligentin their continued failure to diagnose my acute myocardial
27 | infarction even though | was writhing in pain for hours. Respondents were negligent in failing

28 | to obtain a timely cardiology consultation, and in timely sending me to the catheterization

2-
Claimant' Naguib Bechara's Response to Special Interrogatories
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1 || laboratory for an angiogram. Respondents were negligent in failing to obtain immediate
2 || treatment for my acute MI. Respondents were negligent in failing to do a prompt and timely
3 || angioplasty, or to treat me in a timely and prompt manner with TPA or another thrombolytic
4 {| agent, or promptly treat me with a balloon and then transfer me for a coronary artery bypass
s || graft. As a result of Respondents’ negligence, | suffered permanent heart and kidney
6 || damage, and my spleen is enlarged. Additionally, by the time | was operated upon at Kaiser
7 || Sunset, as a result of Respondents’ negligence, my myocardial infarction had been allowed
8 || to evolve to completion. Please see Kaiser records for further details. Discovery,
9 | investigation and expert review are continuing.
10 2. This interrogatory is objected to on the grounds that it calls for expert testimony
11 [ in violation of the provisions of Code of Civil Procedure Section 2034. Further objection is
12 || made to this interrogatory on the grounds that it violates the attorney-client and work product
13 | privileges. However, without waiving said objections, and subject to further discovery,
14 | investigation and expert review and consultation, and subject to the testimony of Claimants’
15 || experts to be given at deposition and arbitration, | respond as follows: Respondents were
16 || negligent in their examination, diagnosis and treatment of my condition when | presented to
17 | Kaiser Anaheim on December 21, 2004. Respondents were negligent in failing to diagnose
18 [| an acute myocardial infarction which should have been apparent from abnormal EKGs which
19 || showed ST elevation and in view of my clinical presentation of extreme chest pain as well as
20 || sweating and moaning. Respondents were negligent in their interpretation of said EKGs.
21 || Respondents were negligent in their continued failure to diagnose my acute myocardial
22 | infarction even though | was writhing in pain for hours. Respondents were negligent in failing
23 || to obtain a timely cardiology consultation, and in timely sending me to the catheterization
24 || laboratory for an angiogram. Respondents were negligent in failing to obtain immediate
25 | treatment for my acute Ml. Respondents were negligent in failing to do a prompt and timely
26 || angioplasty, or to treat me in a timely and prompt manner with TPA or another thrombolytic
27 || agent, or promptly treat me with a balloon and then transfer me for a coronary artery bypass

28 || graft. As a result of Respondents’ negligence, | suffered permanent heart and kidney

-3-
Claimant' Naguib Bechara's Response to Special Interrogatories
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1 || damage, and my spleen is enlarged. Additionally, by the time | was operated upon at Kaiser
2 || Sunset, as aresult of Respondents’ negligence, my myocardial infarction had been allowed
3 || to evolve to completion. Please see Kaiser records for further details. Discovery,

4 || investigation and expert review are continuing.

5 3. No.

6 4. Not applicable.

7 5. Yes.

8 6. Please see my response to Form Interrogatories Nos. 8.1 through 8.8.

9 7. December 20, 2004.
10 8. Please see my response to Form Interrogatories Nos. 8.1 through 8.8.
11 9. |lam disabled and have not returned to work.
12 10. Please see my response to Form Interrogatories Nos. 8.1 through 8.8.
13 11. Please see my response to Form Interrogatories Nos. 8.1 through 8.8.
14
15 12. Please see my response to Form Interrogatories Nos. 8.1 through 8.8.
16 13.-14. | haveincurred out of pocket co-pays. | will try to locate records of this and

17 || produce them.

18 15. Not applicable.

19 16. This interrogatory is objected to on the grounds that it violates the attorney-client
20 f and work-product privileges, and on the further grounds that it seeks expert witness 6

21 || information in violation of the provisions of CCP Section 2034.

22 17. Al of my medical care since approximately 1990 or 1991 has been from Kaiser.
23 !
24 Dated: January _(@ , 2006

25 - ;
26 ARYM. S RMﬁNEDER

Attorney for Claimants
27

\Bechara\discO2\resp\Bechara\spec.interrogs ‘
28 !

-4-
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CERTIFIED COPY

|

IN THE MATTER OF THE ARBITRATION BETWEEN

NAGUIB BECHARA AND NABILA SAAD,
CLAIMANTS,
VS.

KAISER FOUNDATION HEALTH PLAN,
INC.; ET AL.,

RESPONDENTS.

DEPOSITION OF: PETER C. D. PELIKAN, M.D.

DATE TAKEN: OCTOBER 12, 2006

REPORTER: LELIA C. HASUIKE
CSR NO. 11082

BARBARA DEMERY GILLAM, INC. (213) 380-6797
CERTIFIED SHORTHAND REPORTERS

Confidential - Subject to Protective Order NBECHARA-SUIT 00976



Case 1:08-md-0}1928-DMM Document 4677-8 Entered on FLSD Docket 03/08/2010 Page 3 of 8

| PETER C. D. PELIKAN, M.D.

1 % SANTA MONICA, CALIFORNIA OCTOBER 12, 2006

2 i 1:40 P.M.

4 ‘:

5 E PETER C. D. PELIKAN, M.D.,

6 i AFTER SOLEMNLY STATING, UNDER PENALTY OF PERJURY,

7 é THAT THE EVIDENCE GIVEN IN THIS ISSUE OR MATTER SHALL

8 § BE THE TRUTH, THE WHOLE TRUTH, AND NOTHING BUT §
9 i . THE TRUTH, WAS EXAMINED AND TESTIFIED AS FOLLOWS: §
10 ;
11 3 EXAMINATION %

12 i BY MR. CANNON:

13 § 0 DR. PELIKAN, MY NAME IS CHRIS CANNON. I

14 5 REPRESENT KAISER. I'M HERE TODAY TO TAKE YOUR DEPOSITION.
15 § YOU'VE BEEN NAMED AS AN EXPERT ON BEHALF OF THE CLAIMANT IN
16 E THIS CASE. YOU'RE AWARE OF THAT?

17 | A YES. i

18 j Q ANY NEED FOR ME TO GO OVER THE ADMONITIONS

19 | YOU'VE HEARD BEFORE --

20 ;- A NO.

21 % Q -— WITH RESPECT TO THE RULES OF A DEPOSITION?

22 A NO.

23 3 Q YOU PROVIDED TO ME BEFORE WE GOT STARTED A é
1 |

24 ; COPY OF YOUR C.V. THAT'S 22 PAGES. IS IT CURRENT AND

25 | ACCURATE?

i BARBARA DEMERY GILLAM, INC. (213) 380-6797
CERTIFIED SHORTHAND REPORTERS

Confidential - Subject to Protective Order NBECHARA-SUIT 009793
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[ J
PETER C. D. PELIKAN, M.D.
1 INTERVENTIONAL CAPABILITY? ISN'T THAT SORT OF OBVIOUS FROM
¢ 2 THE QUESTION?
3 A WELL, YOU CAN DO IT IN ANY LAB. YOU HAVE TO
4 HAVE THE EQUIPMENT THERE, AND YOU HAVE TO HAVE THE
¢ 5 PROTOCOLS IN PLACE, IF THEY'RE THERE.
6| - Q NOW, IS IT YOUR UNDERSTANDING THAT THE CATH
7 LAB AT KAISER LAKEVIEW HAD INTERVENTIONAL CAPABILITY?
¢ 8 A KAISER ANAHEIM.
9 Q KAISER ANAHEIM. I CALL IT LAKEVIEW BECAUSE
10 THAT'S THE COMMON NAME. BUT IT'S KAISER, SAME OUTFIT.
* 11 A I BELIEVE IT DOES NOT, BASED ON WHAT I READ IN
12 THIS CHART. I DON'T KNOW ANYTHING ABOUT IT OTHER THAN IN
13 THIS CHART.
o
14 Q SO IN OTHER WORDS, IF HE WERE IN A CATH LAB IN
15 THE EARLY MORNING HOURS OF THE 21ST, EARLIER, AND THE
° 16 CLINICIAN HAD DECIDED THAT WHAT HE WANTED TO DO WAS TO
17 | "STENT THE PATIENT OR TO OPEN THE VESSEL, THAT PATIENT WOULD
18 HAVE TO BE TRANSFERRED TO ANOTHER CATH LAB SUCH AS U.C.I.
° 19 OR SOME OTHER HOSPITAL THAT HAD THAT CAPABILITY?
20 a IN THAT PARTICULAR SITUATION, YES.
21 Q NOW, I BELIEVE YOU HAVE BEEN TRYING TO TELL ME
°® 22 THAT IN YOUR OPINION THE CARE THAT MR. BECHARA RECEIVED AT
23 KAISER ANAHEIM ON THE 21ST, SPECIFICALLY THE DEVIATIONS
24 FROM THE STANDARD OF CARE AS YOU'VE DESCRIBED THEM, WERE A
) 25 CAUSE OF HIS RENAL FAILURE. IS THAT YOUR OPINION?
64
BARBARA DEMERY GILLAM, INC. (213) 380-6797
® ' CERTIFIED SHORTHAND REPORTERS
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PETER C. D. PELIKAN, M.D.

1 ) A YES.

2 Q WHAT -- FIRST OF ALL, WHAT, IN YOUR OPINION,
3 WAS THE CAUSE OF MR. BECHARA'S RENAL FAILURE?

4 A OKAY. I BELIEVE THAT HE HAD AN ANTERIOR

5 MYOCARDIAL INFARCTION WHICH WAS EITHER STUTTERING IN COURSE

6 OR OCCURRED OVER SEVERAL EVENTS OF VESSEL THROMBOSIS,
7 SPONTANEOUS DISSOLUTION OF THAT CLOT, WHICH CAUSED
8 "SIGNIFICANT DYSFUNCTION OF THE ANTERIOR WALL OF HIS HEART,

9 OTHERWISE KNOWN AS "STUNNING." I MAKE THE POINT "STUNNING"
10 BECAUSE HE HAD A LARGE AMOUNT OF WALL FILLED BY THE L.A.D.
11 AND THE L.A.D. DIAGONAL BRANCH, BOTH OF WHICH WERE LARGE

12 "VESSELS, AND BOTH OF WHICH HAD VERY SLOW FLOW IN THEM AT

13 THE TIME OF HIS ANGIOGRAM. YET WHEN HE HAS AN ECHO A YEAR
14 AND A HALF LATER, HE HAS A SMALL TO MODERATE-SIZED HEART
15 ATTACK. NOT A HUGE HEART ATTACK. SO I THINK THAT THE

16 AMOUNT OF PERMANENT DAMAGE, THE AMOUNT OF COMPLETED

17 INFARCTION, WAS ACTUALLY LESS THAN THE AMOUNT OF MUSCLE
18 DYSFUNCTION ON THAT DAY.
19 WHEN THE MUSCLE BECOMES DYSFUNCTIONAL, THE

20 OTHER PARTS OF THE HEART TRY TO BECOME HYPERFUNCTIONAL TO

21 COMPENSATE FOR THE FACT THAT THE ANTERIOR AND ANTEROLATERAL

22 WALLS ARE NOT WORKING ANYMORE. AND HIS PARTICULAR

23 "SITUATION -- AND I COULD REFER TO MY ANGIOGRAM DIAGRAM FOR

24 YOU. BUT BASICALLY HE HAS HIGH-GRADE STENOSES IN ALL OF

25 THE OTHER ARTERIES SUCH THAT WHEN THE CIRCUMFLEX TERRITORY
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1 AND THE RIGHT CORONARY ARTERY TERRITORY TRY TO BECOME

2 HYPERDYNAMIC, HYPERFUNCTIONAL, TO COMPENSATE FOR THE
3 ANTERIOR WALL DYSFUNCTION, THEY BECOME ISCHEMIC. AND THEY
4 ARE UNABLE TO BECOME HYPERDYNAMIC ENOUGH TO COMPENSATE FOR
5 THE FACT THAT THE FRONT OF THE HEART IS NOT WORKING. YOU
6 END THEN WITH A PATIENT WHO IS HYPOTENSIVE IN THE CATH LAB
) "AND THEN GETS BYPASS SURGERY AND THUS IN A PERIOD OF TIME
8 FROM HIS ARRIVAL TO THE HOSPITAL TO HIS FINISHING BYPASS
9 SURGERY HAS HAD A SERIES OF INSULTS TO HIS KIDNEYS, ALL OF
10 THEM ESSENTIALLY LOW BLOOD FLOW TO THE KIDNEYS, RESULTING
11 FROM -- I'M SORRY. I TAKE IT BACK -- ONE OF THEM LOW BLOOD
12 FLOW TO THE KIDNEYS FROM HIS HYPOTENSION FROM THE MECHANISM
13 I JUST DESCRIBED WITH THE ISCHEMIA. NUMBER TWO, HE'S IN
14 THAT SETTING WITH KIDNEYS THAT HAVE ALREADY BEEN DINGED
15 BECAUSE OF THAT ISCHEMIC HYPOTENSIVE LOW PROFUSION SPELL.
16 HE RECEIVES X-RAY CONTRAST MEDIA, AND THEN --
17 Q IS THAT IN CONNECTION WITH THE ANGIOGRAM --
18 A WITH THE ANGIOGRAM.
19 Q -- BY DR. BARTZ?
20 A YES. WHICH HAD TO BE GIVEN. BUT THEN HE GETS
21 MORE HYPOTENSION IN THE AMBULANCE BECAUSE WE'RE, AGAIN, IN
22 THIS DELAYING MODALITY, ALMOST NONE OF WHICH MAY HAVE
23 HAPPENED OR PROBABLY WOULDN'T HAVE HAPPENED HAD THIS ALL
24 BEEN DONE EARLIER. BUT THEN HE GETS BYPASS SURGERY, WHICH
25 IS ANOTHER FORM OF HYPOPROFUSION, LOW BLOOD FLOW TO THE
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1 KIDNEYS. SO HE HAS ALL OF THESE DIFFERENT SPELLS

2 " OCCURRING, BUT HE BASICALLY GOES INTO BYPASS SURGERY HAVING
3 HAD SIGNIFICANT HYPOTENSION BEFORE HE'S IN THERE, AND THEN
4 HE DEVELOPS RENAL FAILURE ON THE WAY OUT, NOT TO MENTION

5 RESPIRATORY FAILURE, INTUBATION, ET CETERA.

6 THE SAME MECHANISMS THAT ACCOUNT FOR HIS

7 ISCHEMIC KIDNEY INJURY PROBABLY ACCOUNT FOR HIS ISCHEMIC

8 PULMONARY INJURY. ISCHEMIA, HYPOTENSION CAN CAUSE WHAT

9 USED TO BE CALLED "POST-TRAUMATIC PULMONARY INSUFFICIENCY."
10 NOW IT'S CALLED "ADULT RESPIRATORY DISTRESS SYNDROME." AND
11 WHEN YOU GO TO SURGERY HYPOTENSIVE, HAVING BEEN THROUGH ALL
12 OF THAT, THERE'S A MUCH HIGHER LIKELIHOOD YOU'RE GOING TO
13 "COME OUT ON THE VENT LATER AND NOT DO WELL, WHICH IS WHAT
14 HAPPENED TO HIM.
15 Q SO LET ME SEE IF I UNDERSTAND THIS. 1IN THE
16 RIDE OVER FROM KAISER ANAHEIM TO KAISER SUNSET YOU BELIEVE
17 THE PATIENT SUFFERED HYPOTENSION?

18 A WELL, I KNOW HE SUFFERED HYPOTENSION FROM THE

19 AMBULANCE BLOOD PRESSURES. IF YOU LOOK ON THE C.C.T.

20 INTERFACILITY TRANSFER SUMMARY --

21 Q . I UNDERSTAND YOU HAVE THAT, AND I WAS LEADING
22 UP TO THE QUESTION. THAT WAS REALLY JUST A FOUNDATIONAL
23 QUESTION. BUT I WAS READING THAT -- NO, KEEP IT OUT.

24 "YOU'VE GOT THE RECORD OF THE AMBULANCE TRANSFER BETWEEN

25 ANAHEIM AND SUNSET; CORRECT?
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1 A RIGHT.

2 0 AND WITH RESPECT TO -- LET'S JUST ASSUME FOR

3 . PURPOSES OF MY QUESTION THAT THE FIRST RUN OF "V" TACH WAS
4 AT 7:42 AS YOU'VE DESCRIBED IT. ASSUME THAT -- WELL, THE

5 | FAILURE OF THE NURSE AT THAT TIME TO PUT IN A CALL TO

6 | .CARDIOLOGY BECAUSE OF THAT TO A REASONABLE MEDICAL

7 PROBABILITY, DO YOU BELIEVE THAT THAT FAILURE CAUSED

8 MR. BECHARA INJURY?

9 A YES, I DO.

10 Q WHAT INJURY?

11 A IT'S BASICALLY THE SAME ANSWER TO ALL THE SAME
12 TYPE OF QUESTIONS. EVERYWHERE WHERE CARE WAS DELAYED BY AN
13 EXTRA HOUR AND A HALF OR AN EXTRA HOUR ALLOWED HIM TO GET
14 TO THE POINT BY THAT AFTERNOON OF SIGNIFICANT HYPOTENSION
15 SUCH THAT HE INJURED HIS KIDNEYS AND INJURED HIS LUNGS AND
16 HAD THIS TERRIBLE POSTOPERATIVE RESULT.
17 | - Q SO YOU'RE SAYING TO A REASONABLE MEDICAL

18 PROBABILITY THAT HAD A CARDIOLOGIST BEEN CALLED IN RESPONSE

19 TO THE 7:42 RHYTHM STRIP SHOWING "V" TACH AND BECOME

20 INVOLVED -- HE WOULD HAVE HAD SOME MINUTES TO GET THERE, I
21 TAKE IT; RIGHT?

22 A RIGHT.

23 | Q WOULD 8:00 O'CLOCK HAVE BEEN A TIMELY

24 RESPONSE?

25 A RIGHT.
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IN THE MATTER OF THE ARBITRATION BETWEEN

NAGUIB BECHARA AND NABILA
SAAD,

CLAIMANTS,
VS.

KAISER FOUNDATION HOSPITALS,
ET AL.,

RESPONDENTS.

DEPOSITION OF: DONALD F. NORTMAN, M.D.

DATE TAKEN: OCTOBER 19, 2006

REPORTER: ANNA GREY

CSR NO. 12020
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1 LOS ANGELES, CALIFORNIA OCTOBER 19, 2006
2 2:23 P.M.
3
4 -000-
5
6 DONALD NORTMAN, M.D.,
7 AFTER SOLEMNLY STATING, UNDER PENALTY OF PERJURY,
8 THAT THE EVIDENCE GIVEN IN THIS ISSUE OR MATTER
9 SHALL BE THE TRUTH, THE WHOLE TRUTH, AND NOTHING
10 BUT THE TRUTH, WAS EXAMINED AND TESTIFIED AS
11 FOLLOWS :
12
13 EXAMINATION
14 BY MR. CANNON:
15 Q DOCTOR, CAN YOU TELL US YOUR NAME FOR
16 THE RECORD.
17 A YES; DONALD, D-O-N-A-L-D; FRANKLIN,

18 F-R-A-N-K-L-I-N; NORTMAN, N-O-R-T-M-A-N.

19 Q DR. NORTMAN, YOU GAVE ME, BEFORE WE GOT
20 STARTED, A COPY OF YOUR C.V. CURRENT AND ACCURATE?
21 A IT'S THE MOST CURRENT ONE I HAVE, AND
22 IT'S ACCURATE, YES.

23 Q ANYTHING NEEDED TO BE ADDED TO IT?

24 A I DON'T BELIEVE SO. I'VE DONE

25 ADDITIONAL LECTURES. ACTUALLY, I'M NOT SURE IF IT'S

BARBARA DEMERY GILLAM, INC. (213) 380-6797
CERTIFIED SHORTHAND REPORTERS




Case 1:08-md-01928-DMM Document 4677-9 Entered on FLSQdR]%ggt %]O%%%Alﬁgeﬁg.

11

1 A YES. IT IS.

2 Q AND SO WITHIN FIVE OR TEN MINUTES?

3 A YES. HE COMES BACK, SEES THE PATIENT,
4 STARTS AN I.V. —-- "START I.V. NITROGLYCERINE, START
5 I.V. HEPARIN, AND GIVE PLAVIX. AND THEN WE'LL SORT
6 OUT WHETHER WE CAN GIVE HIM A BETA BLOCKER AFTER WE
7 WATCH HIM FOR A FEW MINUTES."

8 Q IN YOUR OPINION, WAS THE FAILURE OF

9 DR. BOND NOT TO START PLAVIX OR ADMINISTER PLAVIX
10 DURING THE TIME HE TOOK CARE OF THE PATIENT A CAUSE
11 OF ANY INJURY TO MR. BECHARA?
12 A YES, IT IS.
13 Q WHAT INJURY DID MR. BECHARA SUFFER
14 BECAUSE DR. BOND DID NOT INITIATE PLAVIX EITHER
15 IMMEDIATELY UPON ASSESSMENT OF THE PATIENT OR
16 ANYTIME DURING THE TIME HE TOOK CARE OF THE PATIENT?
17 A CARDIAC INJURY, WHICH ULTIMATELY WAS
18 MORE SEVERE IN THE DELAY IN ALL THERAPIES THAN IT

19 NEEDED TO BE, AND YOU KNOW, I'LL IN PART DEFER TO
20 THE CARDIOLOGIST TO DISCUSS THE DEGREE.
21 AS AN INTERNIST AND NEPHROLOGIST, I'D
22 SAY THAT I THINK THE CARDIAC INJURY WAS EXACERBATED,
23 AND AS A NEPHROLOGIST IN THE CAUSATION ISSUE, THE
24 MORE THE CARDIAC INJURY WAS, THE MORE THE RENAL

25 INJURY WAS.
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AND I BELIEVE UNLIKE YOUR EXPERT, AS
WE'LL GET TO, THAT A SUBSTANTIAL, IF NOT THE
MAJORITY OF THE CAUSAL INJURY TO MR. BECHARA'S
KIDNEYS OCCURRED UP TO AND THROUGH THE CARDIAC
SURGERY AT KAISER AND AT -- KAISER SUNSET AND AT
KAISER ANAHEIM AND IN THE AMBULANCE ON THE WAY.

Q EXPLAIN TO ME IN WHAT WAY MR. BECHARA
SUFFERED ADDITIONAL CARDIAC INJURY BECAUSE OF THE
FAILURE BY HIM TO RECEIVE PLAVIX.

A PLAVIX HELPS PREVENT FURTHER PLATELET
AGGREGATION AND ACUTE THROMBI OR RUPTURED PLAQUES
AND MAY EVEN HELP DISSOLVE THE ACUTELY FORMED ONES.

Q CAN YOU SAY IN A REASONABLE MEDICAL
PROBABILITY THAT IF MR. BECHARA HAD BEEN STARTED ON
PLAVIX BY DR. BOND THAT HE WOULD HAVE NOT SUFFERED

ANY CARDIAC INJURY?

A NO. ANY CARDIAC INJURY? I WOULDN'T
SAY THAT.
Q DO YOU BELIEVE TO A MEDICAL PROBABILITY

HE WOULD HAVE SUFFERED SOME CARDIAC INJURY EVEN IF
DR. BOND AND EVERYONE ELSE WHO YOU BELIEVE WAS BELOW
THE STANDARD OF CARE HAD MET THE STANDARD OF CARE?

A YES.

Q CAN YOU QUANTIFY FOR ME WITH RESPECT TO

HIS CARDIAC INJURY HOW MUCH INJURY YOU BELIEVE
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1 MR. BECHARA WOULD HAVE SUSTAINED WITH ALL
2 APPROPRIATE CARE AS YOU WOULD DEFINE IT VERSUS HOW
3 MUCH HE DID SUSTAIN?
4 A I CANNOT QUANTIFY THAT, AND I'D LEAVE
5 IT TO A CARDIOLOGIST TO TRY, ALTHOUGH I THINK IT'S
6 GOING TO BE VERY DIFFICULT. I DO BELIEVE, OTHERWISE
7 I WOULDN'T BE SITTING HERE BEING AN EXPERT FOR
8 MR. SCHNEIDER, THAT THE -- SOME OF THE DELAYS AND
9 FAILURES UP UNTIL THE END OF THE BYPASS OPERATION
10 MADE THE DIFFERENCE BETWEEN HIS SUFFERING ENOUGH
11 CARDIAC FAILURE TO GET PERMANENT RENAL FAILURE AS
12 AGAINST MILD TRANSITORY RENAL FAILURE OR NONE AT
13 ALL.
14 Q WHAT I'M TRYING TO UNDERSTAND IS YOU'VE
15 TOLD ME THAT THE PATIENT SUFFERED ADDITIONAL CARDIAC
16 INJURY, AND I'M TRYING TO FIND OUT HOW MUCH
17 ADDITIONAL?
18 MR. SCHNEIDER: HE JUST ANSWERED THAT HE'S
19 GOING TO DEFER THAT TO A CARDIOLOGIST. THAT'S WHAT
20 I UNDERSTOOD.
21 MR. CANNON: SO HE'S GOING TO TESTIFY THAT IT
22 WAS THERE, BUT HE HASN'T -- HAS NO WAY TO QUANTIFY
23 HOW MUCH IT WAS?
24 MR. SCHNEIDER: I THINK THAT'S WHAT HE JUST

25 SAID.
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1 THE WITNESS: WELL, I QUANTIFIED -- I
2 QUALIFIED IT. ARE YOU LOOKING FOR A PERCENTAGE OF
3 THE ACUTE INJURY? I MEAN I THINK THERE ARE THINGS
4 THAT ARE UNANSWERABLE IN MEDICINE EVEN WHEN YOU'RE
5 AN EXPERT AND THERE'S NO LITIGATION GOING ON. I
6 CAN'T TELL YOU THAT -- AND IT'S THE ACUTE INJURY,
7 BECAUSE CLEARLY, HIS HEART FUNCTIONED VERY POORLY
8 ACUTELY, AND THANK GOODNESS, SUBSTANTIALLY
9 RECOVERED.
10 I WOULD SAY THAT WELL OVER 50 PERCENT
11 OF THE ACUTE INJURY, THE SUBSTANTIAL MAJORITY OF IT
12 COULD HAVE BEEN PREVENTED WITH REASONABLE ORDINARY
13 DECEMBER 2004 TREATMENT OF AN ACUTE CARDIAC ISCHEMIC
14 EVENT.
15 BY MR. CANNON:
16 Q WELL, ALL RIGHT, LET'S TALK ABOUT
17 PLAVIX. AS I UNDERSTAND IT, PLAVIX WOULD HELP
18 INHIBIT THE FORMATION OF NEW CLOTS?
19 A CORRECT. OR A BUILDUP OF CLOTS ON THE
20 ONES ALREADY THERE OR AN EXTENSION OF THE LENGTH OF
21 THE OBSTRUCTION.
22 Q AND HOW LONG IS IT THAT PLAVIX TAKES
23 BEFORE IT HAS THAT EFFECT?
24 A I THINK IT'S HOURS. I DON'T THINK IT'S
25 MINUTES. BUT YOU HAVE TO GET THE DOSE IN BEFORE IT
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1 Q DID YOU SAY THAT THAT WAS RELATED TO
2 THE ATHEROEMBOLI THAT YOU BELIEVE OCCURRED?
3 A MORE TO A PROBABILITY, BECAUSE I SAID I
4 COULDN'T SAY TO A PROBABILITY THAT IT SUBSTANTIALLY
5 CONTRIBUTED TO THE ISCHEMIC HYPOTENSIVE LOW
6 PROFUSION A.T.N. THAT I THINK DID OCCUR WAS THE
7 SUBSTANTIAL CAUSE OF HIS ACUTE AND SUBSEQUENT
8 CHRONIC RENAL FAILURE.
9 Q A.T.N. STANDS FOR "ACUTE" --
10 A "ACUTE TUBULAR NECROSIS." IT'S THE
11 MOST COMMON CAUSE OF CATEGORY 2 OF ACUTE RENAL
12 FAILURE, WHICH IS INTRINSIC RENAL DISEASE, AND PART
13 OF THESE JUDGMENTS ARE JUST SIMPLY BASED ON WHAT WE
14 KNOW ARE STATISTICAL PROBABILITIES FOR WHAT WE
15 OBSERVED IN TERMS OF HIS RENAL -- ACUTE RENAL
16 FAILURE AND SUBSEQUENT CHRONIC RENAL FAILURE.
17 Q SO YOU BELIEVE THAT MR. BECHARA
18 SUFFERED ACUTE TUBULAR NECROSIS FROM HYPOTENSION?
19 A FROM A DECREASE IN EFFECTIVE RENAL
20 PROFUSION WHICH IN PART HYPOTENSION IS ONE OF THE
21 CAUSES OF DECREASED EFFECT OF BLOOD FLOW AS ARE THE
22 PRESSOR DRUGS THAT DR. WARNER TALKED ABOUT.
23 Q ALL RIGHT.
24 A AND IT'S REALLY NOT A SEPARATE

25 CATEGORY, A SEPARATE CAUSE OF RENAL ISCHEMIA.
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1 Q LET ME SEE IF I UNDERSTAND IT. YOU

2 BELIEVE THAT MR. BECHARA'S RENAL FAILURE WAS CAUSED
3 BY ACUTE TUBULAR NECROSIS, WHICH IS A.T.N.; THE

4 A.T.N. FROM MR. BECHARA WAS CAUSED BY DECREASED

5 RENAL PROFUSION, ONE COMPONENT OF WHICH TO A MEDICAL
6 PROBABILITY WAS HYPOTENSION? YES?

7 A YES.

8 Q ANOTHER COMPONENT TO A MEDICAL

9 PROBABILITY WAS THE PRESSORS?

10 A YES.

11 Q ANYTHING ELSE IN YOUR OPINION TO A
12 MEDICAL PROBABILITY THAT CAUSED MR. BECHARA'S
13 DECREASED RENAL PROFUSION THAT CAUSED HIS A.T.N. AND

14 RENAL FAILURE?

15 A YES.
16 Q WHAT ELSE?
17 A WELL, IT ACTS THROUGH THE LIMB OF

18 HYPOTENSION, BUT THE ACUTE AND PROBABLY SEVERE, IF
19 NOT POSSIBLY PROFOUND HYPOTENSION THAT OCCURRED AT
20 THE TIME OF HIS V-TACK AMONG OTHER TIMES AND IN THE
21 AMBULANCE.

22 Q OKAY. SO AGAIN, IT SOUNDS LIKE YOU'RE
23 STILL TALKING ABOUT THE HYPOTENSION COMPONENT. I'M
24 JUST TRYING TO UNDERSTAND. IT LOOKS LIKE

25 HYPOTENSION IS ONE PART, THE PRESSORS ARE ANOTHER
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PART. THOSE TWO ALONE OR TOGETHER IN YOUR OPINION
TO A MEDICAL PROBABILITY CAUSED THE DECREASED RENAL
PROFUSION FOR MR. BECHARA; RIGHT?

A RIGHT. SHOULD I DRAW YOU A PICTURE? I
MEAN I COULD DO IT REAL QUICK.

Q WE'RE ALMOST AT THAT POINT. BUT LET ME
JUST ASK ONE MORE QUESTION. ANYTHING ELSE THAT
CAUSED THE DECREASED RENAL PROFUSION FOR
MR. BECHARA, OTHER THAN THE HYPOTENSION OR THE
PRESSORS?

A NO. THOSE ARE THE CAUSES, BUT AS YOU
GO BACK UP THE TREE, BECAUSE IT'S ALL LEANING DOWN
INTO DECREASED EFFECTIVE RENAL PROFUSION, YOU HAVE
CARDIOGENIC SHOCK, THE HEART JUST SIMPLY NOT
PUMPING, YOU HAVE PRESSORS, BY CAUSING -- FOR THE
SAME MEASURED BLOOD PRESSURE, LESS EFFECTIVE RENAL
PROFUSION BECAUSE IT'S -- IT CAUSES -- THE LEVOPHED
THAT HE GOT OVER AT SUNSET CAUSES VASOCONSTRICTION
OF THE SMALL ARTERIALS INSIDE THE KIDNEYS.

THE ARRHYTHMIAS ALSO CAUSE HYPOTENSION,

AND HYPOTENSION, NOT THE MEASUREMENT ITSELF, BUT
IT'S THE ACTUAL FLOW, EFFECTIVE FLOW OF THE BLOOD TO
THE KIDNEYS, WHICH IS IN PART MEASURED BY SYSTEMIC
BLOOD PRESSURE —-- BUT I DON'T WANT TO GO OFF ON

ANOTHER TEACHING POINT, AND THERE MAY BE A QUESTION
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LATER THAT WILL RELATE TO IT, BUT THE LOWER THE
BLOOD PRESSURE, THE MORE LIKELY IT IS UNDER
CERTAIN -- UNDER MOST CIRCUMSTANCES THAT WILL BE
INEFFECTIVE RENAL PROFUSION.
BUT IN THE MIDDLE OF SURGERY,
ANESTHESIA ITSELF MAKES THE RELATIVE -- MAKES THE
MEASURED BLOOD PRESSURE EFFECTIVELY PROFUSED KIDNEYS
LESS WELL; AND THAT'S THE FACT KNOWN TO
NEPHROLOGISTS BUT NOT, I THINK, TO MOST OTHER
PHYSICIANS. WHETHER A LOT OF THESE PHYSICIANS
RIGHTLY SAY "I DON'T REALLY UNDERSTAND THE CAUSE,"
THEY PROBABLY DON'T.
AND IN ESSENCE, THAT'S THE SAME POINT

FOR THE PRESSORS. THE PRESSORS MAKE A READING OF A
BLOOD PRESSURE HIGHER, BUT THE EFFECTIVE PROFUSION
OF THE KIDNEYS MAY ACTUALLY BE IMPAIRED BY THE
PRESSORS AND HAVING A 10 POINTS HIGHER READING ON
THE SYSTOLIC PRESSURE AT A HUNDRED WITH LEVOPHED MAY
BE LESS EFFECTIVE THAN PROFUSING THE KIDNEYS THAN NO
LEVOPHED WITH A SYSTOLIC PRESSURE OF 90. THESE ARE
ALL SUBTLETIES THAT RELATE TO THE WAY RENAL
HEMODYNAMICS AND NORMAL PHYSIOLOGY OCCUR.

Q SO THE LEVOPHED, THAT'S A PRESSOR HE
GOT AT SUNSET; CORRECT?

A CORRECT.
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RELEASE OF ALL CLADMS

l. For and in consideration of the sum of Nine Hundred Thousand Dolldrs

(8500,000.00) Claimaz-zts, NAGUIB BECHARA and NABILA SAAD (hereinafter referred to ps
“Releasors™), hereby release, discharge and acquit KAISER FOUNDATION HEALTH PLAN, ]N(:!.’ “
SOUTHERN CALIFORNIA PERMANENTE MEDICAL GROUP and KAISER FOUNDATIO?N
HOSPITALS and his/her/their representatives, including, without limitation, agents, employe%s,
servants, directors, officers, attorneys, assigns and successors (bereinafterreferred to collectively %zs
"Releasees"), and each of them, of and from any and all claims (specifically including any fumle
wrongful death claims stemming from the death of claimant Naguib Bechara) demands, sums %n
money, actions, rights, causes of action, obhgauons and liabilities of any kind or nature whatsocv&
which Claimants, NAGUIB BECHARA and NABILA SAAD , may bave had or claim to have ha«;’i,
or now have or claim to have, arising out of any act and/or omission on the part of the Re—l.ease%s
aceurring at any time peior hereto, as alleged and contended in the arbitration entitled HéGUIfB

BECHARA etal. v. KAISER FOUNDATION HOSPITALS, et al., (OIA # 6669) the subject matt;ér

thereof or any claira or cause of action that could have been asserted by Claimants, NAGUIR

BECHARA and NABILA SAAD, in said arbitration.

2, In consideration of the foregaing settlement describ‘ed in Paragraph 1, Justin
Bechara and Nabila Saad, heirs of claimant Naguib Bechara, hereby release, discharge and acqu;it
Releasees from any future claims for the wrongful death of claimant Naguib Bechara related to ar}y
act and/or omission on the part of the Releasees accurring at any time prior hereto, as alleged an*d

: H . . H ' by : LI . i
contended in the arbitration. Justin Bechara is also included within the “Releasors” berein and is

referred to as such.

I
|
|
1
!
!
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3. Contemporaneously with the execution of this Receipt and General Release
(this "Release”), the action and arbitration shall be dismissed in its entirety, as 10 Releasees, with
prejudice, with all patties (o bear their own expanses, costs of suijt and attomeys' fzes. In this
connection, Releasors’ attorneys are hereby expressly authotized and instructed to execute and
provide to counsel for Releasees all documenrts necessary o cause such dismissal. In this regard,
Releasors hereby waive the right to seek relief from such dismissal under California Code of Civil

Procedure, Sectioa 473.

4, Releasors hersby acknowledge that payment of said monies to claimants
NAGUIB BECHARA and NABILA SAAD constitutes full satisfaction and discharge of zHi of the
claims, demands, sums of rmoney, actions, rights, causes of acon, debts, obligations and liabilities
set forth in Paragraphs 1 and 2.

s. Releasors further wartant, represent andagree that in executing this Release,
and in acceptance of $aid payment to NAGUIB BECHARA and NABILA SAAD, Releasors do so
with full know ledge of any and all rights which Releasors mayhave with respect tothe controversies
herein conpromised and that Releasors have received independent legal advice from Releasors’
attorney, with regard to the facts relatng to said controversies and with respect to the. rights and
asserted rights anising out of said facts. In this regard, Releasors understand, acknowledgs and agree
that such payment is not an admission of liability on the part of Releasees, or any of them, but to the
conmary, represents a compromise of asserted claims, which are expressly contested, disputed and
dented.

6. Releasors further state that Releasors are not retying aqd have not relied on
any representation ot statement made by Releasees, or any of them, with respect ta the facts invalved
in said contoversies or with regard to Releasors’ rights or asserted rights. Releasors hereby assume
the risk of alf mistakes of fact with regard 1o said controversics and with regard to all facts which are
now unknown o Releasors relating thereto. All nghts under Californiz Civil Code, Section 1542,

Page 2 of 4
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are hersby expressly waived. Section 1542 of the Califawia Civil Code reads as follows:
"§1542. A general release does not extend to claims which the
creditor does not know or suspect to exist iz his favor at the time of
cxecuting the release, which ifknown by him must have materially
affected his settlement with the debtor.”

7. Releasors further warrant and represent thatno other persaon or entity has any ineerest
i the matters released herein, and that Releasors have not assigned or transferred or purported to
assign or transfer ta any person or entity all or any portion of the matters rcleased herein, with the
possible exception of an arangement as to fees with Releasors’ attomneys.,

8. Releasars agree to indemnify and hold Releasees, and each of them, harmless from
and against any and all claims, demands, darnages, debts, liasilities, obligations, costs, expenses,
li=ns, attorneys' fees, actions and ¢auses of action (whether or not litigation be commenced) arising
from any matter released bherein or in connection with any lawsuit or other proceeding brought or
prosecutad contrary to the provisions of this Release. In this cpnnection, Releasors agree that this
Release may be pleaded as a defense and/or as a cross-complaint, counterclaim, cross-claim or third-
party complaint in each such lawsuit and proceeding. This includes but is not limited rﬁ any and all
medical liens, attorney liens, or other liens which are a result of the accident, casualty or event,
Releasors NAGUIB BECHARA and NABILA SAAD agree to satisfy any and all liens.

s, This Release shall inure to the benefit of Releasees andshall be binding upon
Releasors and their assigns, representatives, beirs and sucoessors.

RELEASORS ACKNOWLEDGE THAT THEY HAVE READ THIS RECEIPT AND

GENERAL RELEASE AND THAT FHEY FULLY KNOW, UNDERSTAND AND

APPRECIATE ITS CONTENTS AND THEY EXECUTED THE SAME AND MAKES

THE SETTLEMENT PROVIDED FOR HEREIN YOLUNTARILY AND OF THEIR

FREE WILL.
Page 3 of 4
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Nov 10 2008 4:58PM GARY ™M SCHNEIDER, ESQ. 310 820 6024 e

Nothing in this arbitration decision or settlement agreement prohibits or restricts the enrollee
from discussing or reporting the underlying facts, results, vermos and conditions of this
Settlement Agreememnt (¢ the Depaitment of Managed Health Care.

IN WITNESS WHEREQF, the undersigned have executed _this Ralease Of All Claims as of
the date hereinafter appearing. P -
DATED: November | %, 2006 WW

Claiffiant, NAGUIB BECHARA

DATED: November /2 , 2006 ' & 4 @

Claimant, NABILA SAAD

DATED: Navember 15 , 2006 W )

NAGTUIB BECHARA -
on behaif of JUSTIN BECHARA, 2 minor

I ar 2 licensed attorney at law, and I hereby represent and declars that I have fully explained
the foregoing Receipt and General Release to Releasors whe, in tum, acknowiedge to me an

understanding of this docurnent and the legal effect thersof and signed it in my presence.

Dated:

GARY M. SCHNEIDER, Attorney at Law

BY:

GARY M. SCHNEIDER, Esq.
Anorneys for Claimants
NAGUIE BECHARA and
NABILA SAAD
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERNDISTRICT OF FLORIDA

Case No. 1:08-MD-01928-MIDDLEBROOKS/JOHNSON

IN RE TRASYLOL PRODUCTS LIABILITY
LITIGATION — MDL-1928

This Document Relates to:

Naguib Bechara and Nabila Saad,
Individually and as next friend of Justin
Bechara, a Minor

\Z

Bayer, AG., et al

Cause No. 08-CV-80776-CivMiddlebrooks/Johnson
PLAINTIFF’S FACT SHEET

Please provide, to the best of your knowledge and ability, the following infoemation foreach
individual on whose behalf a claim is being made. If you are completing this questionnaire in a
representafive capacity, please respond to the questions in sections I.A and II through VIII with
respect to the person to whom Trasylol was allegedly administered (“Trasylol User”). Infilling out
this form, please use the followingdefinitions: (1) “health care provider” means any hospital, clinic,
medical center, physician’s office, infirmary, medical or diagnostic labocatory, or other facility that
provides medical, dietary,psychiatric or psychological care or advise, and any pharmacy, weightloss
center, x-ray department, lab-oratory, physical therapist or physical therapy department, rehabilitation
specialist, physician, psychiatrist, osteopath, homeopath, chiropractor, psychologist, nutritionist,
dietician, ar other persons or entities involved in the evaluation, diagnosis, care and/or wreatment of
you;(2) “document” means any writing or record of every type that is in your possession, including
but not limited to writeen docurnents, documents in electramc format, cassettes, videotapes,
photographs, chare, computer discs or tapes, and x-rays, drawings, graphs, phone-records, non-
identical copies and other datacom pilations from which information can be obtained and translated,
if necessary, by the respondent through electronic devices into reasonably usable form. You may
atiach as many sheets of paper as necessary to fully answee these questions.

A number of questions set forth below solicit infiormation for a specified period of the past
fiftecn (15) years. Please respond fully to each such question for the specified time period of fifteen
(15) years preceding the alleged surgery involving the administration of Trasylol.

L. Case Information

NBechara-PFS000001



Case 1:08-md-01928-DMM Document 4677-11 Entered on FLSD Docket 03/08/2010 Page 3 of

A

25

Please state the following for the civil action that you filed:

1. Name of the Trasylol User: MNagul Bechara

2. Case caption: _ Naguib Bechara, et al v, Bayer. A.G.. ¢t al; In the United Stetes
District Court for the Soythern District of Floride. C.A. No, 08-CV-80776

3. Name, address, telephone number, fax number and e-mail address of principal
attomey representing you:

Michael T. Gallagher.
Name

The Gallagher Law Firm
Fim

2905 Sackett Street
Street Address

Houston, Texas 77098
City, Swate and Zip Code

713222-8080 713-222-0066
Telephone number Fax number

Pamm@g) d-law.com; shawnafi@lgld-law.com; rebeccam@gld aw.com: lisak@gld-
law.com

E-mail aadrass

If you are completing this questionnaire in a representative capacity (on behalf of the estate
of a deceased person or a minor), please state:

I. Yourname: __ N/A

2. Addsess:

3. In what capacity you are representing the individual:

4. If you were appointed by a court, statethe court & date of appointment:

5. Your relationship %o deceased or represented person:

NBechara-PFS000002
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6. If you represent a decedent’s estate, state the date of death of decedent: ___

C. If you are claiming the wroogful death of a family member, list any and all heirs of the
decedent: N/A

II.  Pgrsonal Data of the Trasylol User’
Main name or any otber names used and dates of use: _Naguib Bechara- lifetime

>

B. Identify each address at which you have resided during the last fiftzen (15) years (including
your current addeess, if applicable), and list when you started and stopped living at each oae:

Address Dates of Residence
7691 E. Camino Tampico, Anaheim, CA 92808 1997-prescat
265 S. Leandro St., Anaheim, CA 92807 1990-1997
7961 E. Camino Tampico, Anaheim, CA 92808 1989-199¢
Corvette St., Garden Grove, CA 92641 1986-1990
929 S. Bruce St., Anaheim, CA 928 1983-1986
C.  Driver’s License Number and State Issuing License: .C0041200 CA
D.  Social Security Number: _SSRME-4704
E.  Date and place of birth: #¥E/1954 Banha Egypt
F. Sexx: Male X ~  Female
G.  Foreach current of former marriage, please list the féllowing information for each spouse:
Nemegf Soouse Datr gf Bitth Date of Dty How Qocupation (curregt
Marriage Mamiage Marriage spouse only
Ended Eoded
Nabila Saad /1954 17711989 I NA NA neoe

1 Ly sectious [ fhraugh VTIL, s Traaylc) User is algo reformed 0 23 “you® or “yen™

3
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Lee Knight 01/31/1983 09/1936 Divorce Cosmelologist

Hes your spouse filed aloss of consortium claim in this action? Yes X No

H, For each of your children, list his/her name, date of birth, and address:
JEER B GBW/1992 7691 E. Camino Tampico, Angheim, CA 92808

L Frployment Information.

1. Current Employer (if not currently employed, last employer):

Name Address Dates of Job Title Nare of
Employment Supervisor
Miller’s Fab 1130 N. Kracmer Bl.  06/03 Project Harold
Ansheim, CA 92806 Manager Miller
2 List the following for each employer you have had in the last FIFTEEN (15)
years:
Name Address Dates of Job Title Name of
Employment Supexvisor
Steel Detailing Corp. | Unknown 1/00 to 03/03 Project Henry Ives
Manager
Builders Steel Unknown 3/95 t0 01/00 Project John Reed
Manager
Delta Steel Unknowrn 12/90102/95 Owner None
Superior Metal Fab. | Unknown 2/82t0 11/90 Project Ropald
[nc. Manager DiDanato

J. Schools you have atended (bigh school and beyond only):

NBechara-#FS-000004



Case 1:08-md-01928-DMM Document 4677-11 Entered on FLSD Docket 03/08/2010 Page 6 of
25

Name of School Address Dates of Degreeor  Major or
Antendamce  Diploma primary field
Awarded of study

Faculty of Zagaaig University 1972-1979 Bachelorof  Architectural
Enginecring Cairo, Science Engineering
Egypt

Cal Poly Pomona, Cal State Pomona, CA 1983 N/A Architecture
CA

K. Have you ever applied for worker’s compensation, social security, or state or federal
disability benefit®e? _X Yes No

If “Yeg,” then as to each application separately state:
Date (or year) of application: 2005

Type of benefits: _Social Secugity Disabjlity
Amountawarded: _$2.900/mo,
Reason for yourclaim: upahle to workve.s

If denied, reason for denial: _Deoesnotapply,
To what agency or company did you submityour application (e.g., Pemisylvania
Division of Social Security): Baltimore

S e e

L. Have you ever been out of work for more than thirty (30) days for reasons related to your
health (other than pregnancy)? _X Yes____ No

If “yes™, set forth when and the reason: _2005.2006,2007 bhgart & kidney copditions. ____
M.  Were youever rejected or discharged from military school for any reason relating to your

health, physical, emosional or psychiatric condition? Yes X_ No

If “yes,” then describe the condition, set forth the year in which you were rejected or

discharged from military service, and ideutify the military branch in which you weze
serving, or were considered for service, at that Nme.

N. Have you ever filed a lawsuit or made a claim, other than in the present suit, relating to
any bodily injury, sickness or disease? Yes X No

If yes, state the court in which such action was filed, the case name and/or names of
adverse parties, and the civil action or docket number assigned to each such claim, action
or suit.
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0. Have you ever been convicted of or pled guilty to a felony and/or other crime?
Yes _X No

If yes, state the date of such conviction or plea, the court in which such conviction or plea
was enicred and the natare of the felony and/or other crime.

P. Have you ever been denied life @msurance? Yes X No

If “yes,” state the date of such denial, the name of the insurance company and the stated
reason for such denial if known.

III. Health Care Providers of thg Trasvlol User

Provide the requested information of each of the following healthcare providers and healthcare
facilities:

A. Beginning with your current family and/or primary care physician(s), please list your
family and/or primary care physicians for the last Gfteea (13) years:

Name Address Approximate Dates

Dr. Timotby Ho Kaiser Permanente, 19922004
Lakeview, Street, Lalseview
Medical Cenater, Anaheim,
CA

Dr. Sant. George Kaiser Permanente Anaheim, 2005-2006
CA- may now be located at
Kaiser in La Palma, CA

Dr. Alec Doce Kaiser Permanente, Anaheim 2006 to present
Hills, CA

B. Each hospital, clinic, or health care facility where you have received inpatient or
outpatient treatment (including treatment in an emergency room) or been admitted as a
patient during the last fifteen (15) years:

Name Address Admission/Treatment Reasonfor Treatment
Dates Admission/Treatment Received

NBechara-PFS-000006
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Kaiser Anaheim, CA 1992 %0 Present Various Various
Permeaneate
Kaiser Los Angeles, 12/2004-01/2005 heart surgery bypass &
Permeneante CA _ dialysis
Medical
Center
West Anaheim,CA 2005 CardioRehab Rehab
Anabeim
Medical
Center
Kaiser Orange, CA 2003 Physical exams rehab &
Pecmanente diagnosis
Pavilion

C. Each surgery or operation that you have undergone in the past fifieen (15) years,
including but not limited to any heart-related surgeries:

Names and Address  Type of Surgery or Date of Reason for Surgery or
of Hospital Operation Surgery or Operation

Operation
Kaiser Permanente HeartCABG 12/21704 CAD
Los Angeles, CA
Kaiser Permanente Bladder cancer removal 4/06/07 Bladder Cancer
Anaheim,CA

D. Every other physician or other healthcare provider or healthcare facility whom you have
seen or from whom you have received treatment, or at which you’ve been treated, in the

last fifteen (15) years:
Name Address Dates of Reason for Treatment
Treatment/ Treatment/ received
Admission/ Admission/ Visit
Visit
Dr. Chang Kaiser LaPalma 1998 Pulmonary [nhalers cough
address Congestion syrup
unknown
7
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E. Each pharmacy that has dispensed medication o you in the last fifieen (15) years:

Name Address Years When You Used
Pharmacy

Kaiser Pharmacy address unknown 199 2present
Anaheim, CA

Kaiser Pharmacy LA Med. address unknown 12/2004-01/2005

Center Los Angeles, CA

Kaiser Pharmacy Yorba address unknown 0672005

Linda, CA

* Please atwach additional pages if necessary.
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IV.  Medical Backgromd of the Tyusylol User
A. Height _$'S

B. Current Weight _180
Weight at the time of the procedure alleged in Section V.A. 198

C. Smaking/Tabacca Use History

1. Never smoked cigarettes
2. Pastsmokerofcigarettes _ X

Date you stopped smoking _ 1990

Amount smolsed: on average __S cigarettes per day for _15 years

—

3. Current smoker of cigarcttes

Amouut smoked: on average cigarettes per day for years
4 Any other form of tobacco use (pipe fobacco, snuff, chewing tobacco, dipping,
cigars)? Yes _X No
If “ves.” then state:
a. What form:
b. Dates of use:

c. Amountof use:

D.  Drinking History.

L Do you now drink or have you in the past drunk alcohol (beer, wine, whisky,
etc.)? Yes __ X No

2. If yes, check below which best describes your alcohol consumption during the 12
months leading up to the date of the procedure desciibed in Section V.A.?
1-5 dninks per week
6-10 drinlss per week
10 or more drinks per year

E. Tllicit Drugs
L. Have you ever used (even one time) any illicit drugs of any kind within one (I)
year before the procedure alleged in Section V.A.? Yes_____ No_X
Don’t recall
If Yes:

(a)  What did you use?
(b) How often did you use inthe year preceding the procedure? __

NBechara-PFS000009
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F. To the best of your knowledge, during the past fifteen (15) years, have you ever suffcred
from or been diagnosed by a doctor or other health care provider with:

Yes No I Don’t Recall

1. High cholesterol X
2 Elevated triglycerides X -
3. Hypertension/high blood pressure X
4, Obesity X
5. Diabetes X
6. Thyroid disorder X
7. Autoimmune disease

(Including HIV or AIDS) X
8. Abnarmal heart thythm X
9. Congestive heart failure X —
10. Angina X _
11.  Myocardial infarction (MI)

Or heart attack X
12.  Atherosclerosis X___
13.  Venous thrombosis X
14.  Peripheral vascular disease

(PVD orPAD) X
15.  Stroke or transient ischemic

attacks (TTAs) X
16.  Fainking X
17. Miscarnage X
18.  Bleeding or clofting disorders X _

19.  Chronic Lung Disease X
20.  Chronic obstruction pulmonary
disease (COPD) or other respiratory

disorder, including asthma X
21.  Liver disease or jaundice . X
22. Membolic syndrome X
23.  Shock X
24.  Hepann induced thrombocytopenia X
25. Ancmia X
26. Anhythmia X
27.  Veatricular Tachycardia X
28.  Atrial Fibrillation X
29.  Mitral Insufficiency X

30.  Enlarged prostrate
31.  Bladder stones (cancer)

T T

"

10
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If“yes,” please state separately for each:

Type of condition Date of Diagnosis Diagnosing Doctor
CAD,CHF 1272004 Dr. Bartz, Steve/ Dr. Pfeffer,
Thomas
CKD-Kidney Failure 12/2004 Dr. Patel, Shailesh
Bladder Cancer 3/2007 Dr. Newman, Frank
Chronic Depression 6/2005 Dr. Boulos
ATIIMA (COPD) 1998 Dr. Chang
Hyperstension 2005 Dr. Alec Dose
V.  Tmasvld

A. Administration to the Trasylol User

If so, state:

1. Date of administration: _12/21/2004

2. Physician who administered Trasylol: _Dr. Pfeffer, Thomas

3. Physician who prescribed Trasylol: Don’t lnow

4, Hospital or Medical Center where Trasylol was administered: LA Medical

Center

Nature of procedure during which Trasylol was administered: _CABG

6. Physician(s) or surgeon(s) performing the procedure (including
anesthesiologisk(s)): _Don’t know Kaiser Permanente LA Medical Cemer- see
medical records atfached hereto

7. When you, your agents, representatives or anyone acting on your behalf first
learned that Trasylol had been administered:  7/9/08

i

B. Prior to or during your hospitalization for the procedure alleged in Section V.A., weve
you, your agents, representatives or anyone acting on your behalf (other than your lawyers
in this case) given any written instructions, warmnings, or other infarmation regarding
Trasylol? Yes X No

If yes, please state when the written instructions, wamings or other infoanation
were given and identify each person or entity from whom they were received.

L Date:
2. Person and/orEntity (with address):

11
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C. Prior to or during your hospitelization for the procedure alleged in Section V.A., were
you, your agents, represenfafives or anyone acting on your behalf (other than your lawyers
in this case) given any oral instructions, wamings, or other information ccgarding
Trasylol? Yes X No

If yes, please state:
1. Date on which such oral instractions, warnings or other information was given to
you, your agenss, repcescmmatives or anyone acting on your behalf:

2. Person who gave the information to you, your agents, represeqtatives or anyone
acting on your bebalf (with address):

3. A complete description of the oral instructions, wamings or other information:

D. Where you, your agents, representatives or anyone acting on your behalf given any
description of the risks associated with the surgery identified in V.A. above?
__.Yes _No(ldon’tremember- see medical records attached hereso)

Ifyes:
l. Provide a description of the risls of which you, your agents, cepresentatives or
anyone acting on your behalf were advised:

2 Identify the Health Care Provider who advised you, your agent, cepresemtatives or
anyone acting on your behalf of such rishs:

12
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E. What other medication, including aspirin, were you taking when you were administered
Trasylol or at any time during the two weeks before or after you were administered
Trasylol.

Name of Drug Dates Taken Name of Prescribing Doctor

I don’t kn o w- see medical
records aaached hereto

V1. [Injurigs, Symptoms, Diagnoses, Ailments & Dgamages of the Trasylol User

A. Are you claiming that you have developed or may develop any injury or damage
(including any alleged physical, mental, emotionsl, psychological or psychiatic injury or
damage) as aresult of talng Trasylol? X Yes No

If “yes,” then for each such injury, damage or condition, scparately state:

Nature of Condition Date you first became aware ofthe How you first became aware
injury, damage or condition of it
Kidney Failure 12/24/04 My wife told me after I came
to
Dialysis, Hemodialysis 12/30/04 18 days after surgety
Heart Failure 1705

For each such injuty, damage or condition, have you consulfed with healthcare
provider(s) for your alleged Trasylol related injury?
_X___Yes No

13
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If“yes™, for each healthcare provider stage:

Name Address Dates of consultation and/or
Treatment

Dr. Shailesh Patel 22550 Savi Ranch Pkway, Decewmber, 2004 to the
Yorba Linda, CW 92887 present

Fresenius Medical Care 2020 E. First St., #110 December, 2004-December,

(FMC North America)- Santa Ana, CA 92705 2005

dialysis center

Dr. Baudelio Herrada and Dr. 4867 Sunset Blvd., Los December, 2004 while

Kujubu, Los Angeles Angeles, CA 90027 hospitalized

Medical Center

B. Do you allege that the administration of Trasylol aggravated a pre-existing condition?
Yes X No

If so, for each such pre-exmisting condition, provide:

Description of Pre-existing Date when  Date when Health care provider who
condition condition condition first provided care for this
firstarose  diagnosed condition (with address)

C. Has any healthcare provider sold you, your agenig, representatives or anyone acting on
your behalf, orally or in writing, that any of the injuries, damages or conditions that you

describe above are due to your use of Trasylol? Yes X No

If “yes.” then state and describe:

1. What you (or your agents, represematives or anyone acting on your behalf) were
told:

2. Who told you (or your agenis, representatives, or anyone acting on your behalf)
and when:

D. Excluding €uture medical expenses to be addressed by case-specific expert(s), are you
claiming that you have paid or will have to pay any expenses as a result of having taken

14
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Trasylo]? _X _ Yes _____No
If Yes,” then for each item separately identify:

ForWhat Amount of Fees or Expenses  Person or Company to be
paid
past medical expenses amount is being determined  health care providers
associated with Trasylol and this answer will be
related injuries supplemented
E. Ifyou claim psychological, mental, or emotional injjury as a consequence of using

Trasylol, state whether you have been treated for any psychological, psychiatnc
(including depression) or emotional problems prior to the use of Trasylol at issue.

Yes X No

If“yes.” then complete the following:

Condition for which Treated  Dates of Treatment Treatment provider
(name and address)

F. Are there persons (other than those already identified in this Fact Sheet) you believe are

witnesses to your claimed injuries or the damages? If so, please provide their name and
address:

Nabila Saad-wife
Osama Mitty MD

nhwp e

15
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VIL Other Medications or Drugs Used by the Teasy]ol User

To the best of your knowledge, state whether you used any of the following medications during
the fifteen (15) years prior 10 the date of your alleged Trasylol injury, circle all medications you
have used, state the first and last dates you sook the medication, and identify the doctor that
prescribed the medication

Medication Dates Used (first ~ Prescribing Doctor Reason for
to last use) Prescription

Blood pressure medication I don’t know-see

(including bot not limited to medical cecords

Benazepril, Lotensin, Captopnil, | attached in
Capoten, Capozide, Enalapril, Plaintiff’s
Renitec, Basotec, Fosinopril, possession.
Momopril, Lisinopril, Lisodur,
Lopril, Novatec, Prenivil, Zestrl,
Moexipril, Univasc, Perindopril,
Aceon, Coveisyl, Quinapril,
Accupril, Ramipril, Altace,
Ramace, Ramiwin, Tritace)

16
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Medication Dates Used (first  Prescribing Doctor Reason for
to last use) Prescription
Aminoglycoside antibiotic Idon’t know see
medication (including but not medical records

limited to Amikacin, Amikin, artached in
Apramycin, Apralan, Gentamicin, Plaimiff’s
Gentamicin and Prednisolone possession
Acetate, Gentamicin Sulfate

Ophthalmic, Garamycin, Pred-G,

Genoptic, Xanamycin, Xantrex,

Neomycin, Neosporin,

Mycifradin, N eoFradin,

Neomycin Sulfate, Neo-Tab,

Netilmicin, Netromycin,

Paromomycin, Humatin,

Paromycin, Streptomycin,

Tobramycin, Nebcin, Tobi,

Tobramycin and Dexamethasne,

Tobeadex, Tobramycin and

Dexamethasone Opthalmic

Ointiment, Tobradex Ointment)

17
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Medication Dates Used (first ~ Prescribing Doctor Reason for
%o last use) Prescription
Any diuretic medication None
(including but not limited to
Bumentanide, Bumex,
Eplerenone, Inspra, Furosemide,
Lasix, Hydrochlorothiazide,
HydroDTURIL, Microzide,
Metolazone, Zaroxolyn,
Spironolactone, Aldactone)
Any pain reliever or anti Motrin and/or over the counter ~ muscle and
nflammatory medication other ibupro feo- may back pain

than espirin (including but not have been
limited so0 Celecoxib, Celebrex, prescribed one or
Diclofienac, Voltarea, Cataflam, | to others, but [
Arthrotec, Ibuprofen, Advil, cannot remember
Dristran, Geoprl, Haltran, IBU,
Menadol, Midol, Motrin, Nupin,
Vicoprofen, Indomethacin,
Indocin, Kesorolac, Toradol,
Nabumetone, Relafen, Naproxen,
Aleve, Anaprox, Naprelan,

Naprosyn)
Lithium (Lithobid) None

18
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Any and all gther prescription
and nonprescription medications,
including herbal or homeopathic
cemedies. Name:

* Atwach additional pages if necessary

of 25

Possibly Tylenol;  Dr. Timothy Ho headaches

appraximstely six
months before
heart surgery on
12/21/2004,1 was
prescribed a round
of steroid
treatments for
headaches, but
camnot remember
the name of the
medication;
unable to
remember any
others. See also
medical records in
Plaintiff’s
possession

19
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VIO. Family History of the Trasylol User

A.

of 25

1. To the best of your knowledge did any child, parent, sibling, aunt, uncle, or
grandparent of the Trasylol User have diabetes or any type of kidney disease?

Yes No (I1don’tknow)

pA To the best of your knowledge did any child, parent, sibling, aunt, uncle, or
grandparent of the Trasylol User have a stroke, myocardial infarction (heart

attack) or any other type of heart disease?
Yes No (I don’t know)

If yes, then state sgparate for each:
Relatives name:

Relationship toyou: ___

Typeof health problem:

Date and cause of death if applicable:

Relatives name:

Relationship to you:

Type of health problem:

Date and cause of death if applicable:

Relatives name:

Relationship to you:

Type of healthproblem:

Date and cause of death if applicable:

Relatives name:

Relationship to you:

Type of healthproblem:

Date and cause of death if applicable:

20
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IX. Request for Preduction of Documents Directed to Plaintiffys)

Please produce the following documents (including but not limited to emails and intemet
articles) with this Fact Sheet, to the extent that such docurnents are currently in your possession
or in the possession of your lawyers:

L. All documnents you or anyone acting on your behalf reviewed in preparation of this
Fact Sheet.

2. A copy of all medical records evgarding the Trasylol User from any physician,
hospital or health care provider who @eatd the Trasylol User for any disease,
condition or symptoms ceferred to in respanse to the questions above.

3. To the extent not included in the foregoing, all records celating to any examination
of the Trasylol User by a physician or other health care provider, conducted for
any purpose during the past fifteen (15) years).

4. If the Trasylol User has been the claimant or subject of any worker’s
compensation, Social Security or other disability proceeding, all documents

relating to such proceading.

5. Reporss of all diagnostic tests, cardiac function, circulasory function, blood tests,
and hidney function test administered to the Trasylol User within the past fifieen
(15) years.

6. Copies of all documnents from physicians, health care providers or othersrelating
to the use of Trasylol, or to any condition you claim is related to the use of
Trasylol, or cecordigg the administration of Trasylol to the Trasylol User.

7. All documents constituting, coacerning or relating to product use wsuctions,
product warnings, package inserts or other materials provided to the Trasylol User
or his or bher agents, represenatives or anyone acting on the Trasylol User’s behalf
(other than your attorneys in this case) in connection with the use of Trasylol.

8. All prescriptions, prescription recotds, drug continers and labels, infermational
brochures, advertisements, paclege inserts and other document setting forth
wamings and/or instructions relating to any medications or drugs identified in
subsection VII of this Fact Sheet.

9. Any diaries, calendars, date books, or other documnents which reflect use by the
Trasylol User of prescription medications and/or which record or reflect the
occurrence, duration or severity of any injury, illness or disease affecting the

21
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Trasylol User within the past fifteen (15) years.

10.  Any releases, covenants not to sue, and any other agreement(s) betwe=a you and
any other person relating an any way to the claims asserted in this lawsuit.

11.  All press releases or other public statements made by or on behalf of you relaking
to this litigasion.

12.  All documents recording any communication concerning Trasylol that you or
anyone acting on your behalf had with any goveromental body, regulatory agency,
trade group. Pharmaceutical mamufacturer or distributor, members of the press or
news media, or other person (other than your lawyers in this case).

13.  All statements obtained from or given by any person having knowledge of facts
relevant to the subject of this litigation.

14.  All documents that relate to Trasylol, any alleged side effiect of Trasylol, or the
alleged injurics that are the subject of this lawsuit.

15.  All documents eelafing to Trasylol or any alleged health risks or hazards related to
Trasylol in your possession, or the possession of the Trasylol User, at or befiore
the time of the injury alleged in your Complaint.

16.  All documents youor anyone acting on your behalf (and not your lawyer)
obtained directly or indirectly from any defendant.

17.  All photographs, drawingg, journals, slides or videos relating to the injuries
alleged in your complaint.

18.  All documents that record, reflect or relate to any pecuniary loss or other damages,
including all out of pocket expense documentesion, that you claim resulted from
the administration of Trasylol as alleged in the Complaint.

19.  Ifyou complaint includes a claim of loss of support or loss of eamings or earning
capacity, the federal income tax ceturns of the Trasylo]l User for each of the last
fifteen (15) years.

20. Ifyou claim any loss from medical expenses, copies of all bills from any
physician, hospital, pharmacy or other health care provider.

21.  Copies of letters sestamar.ry or letters of administration relating to your status as
plaintiff
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22, Decedent’s death certtificate (if applicable).

23.  Any medical or coroner’s reports regarding decedent’s death (if applicable).
X.  Authorizations

Complete and sign the attached autharizations for release of records.

XI. Declaration

1 declare under penalty of perjury that all of the information provided in this Plaintiffs’ Fact
Sheet is true and correct to the best of my knowledge, information and belief formed after due
diligence and reasonable inquiry, that I have supplied all the documents requested in Part [X of this
Plainbffs Fact Sheet, to the extent that such documents are in my possession or in the possession of
my lawyers, and that I have supplied the authorizations attached to this declaration.

Signature Date

NBechara-PFS-000023



Case 1:08-md-01928-DMM Document 4677-11 Entered on FLSD Docket 03/08/2010 Page 25
of 25

18.  All documents that record, reflect or relate to any pecuniary loss or other
damages, including all out of packet expense documentation, that you claim
resulted from the administration of Trasylol as alleged in the Complaint.

19.  If your complaint includes a claim of loss of support orloss of eamings or eaming
capacity, the federal income tax returns of the Trasylol User for each of the last
fifkeen (15) years.

20. Ifyouclaimany loss from medical expenses, copies of all bills from any
physician, hospital, pharmacy or other health care provider.

2]1.  Copies of letters testamentary or lethers of administration relating %0 your swatus as
plaintiff.

22.  Decedent’s death certificate (if applicable).

23.  Any medical or coroner’s reports cegardin g decedent’s death (if applicable)

X Authocizations

Complete and sign the edtached authorizations for release of records.

XI. Declamtion

I declare under penalty of perjury that all of the infoemation provided in this Plaintffs’
Fact Sheet is true and correct to the best of my knowledge, infoanation and belief formed
after due diligence and reasonable inquiry, that I have supplied all the documents
requesied in Part IX of this Plaintiffs’ Fact Sheet, to the extent that such documeats are in
my possession or in the possession of my lawyers, and that I have supplied the
authocizations attached o this declaration.

KW %13 0%

2]
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THEGALLAGHERLAWFIRM

Attorneys at Law
290S Sackett Street
Houston, TX 77098

(888) 222-7052 tol! free

Facsimile (713) 222-0066

Micheel T. Gallagher
Board Cerdfiad- Personal Injury Trial Law
Texas Boand of Legal Specialization

November 18, 2008

Ms. Elizabeth Curtin

Sidley Austn LLP
One South Dearborn
Chicago, IL 60603 Via Federal Express

In re: Trasylol Product Liability Litigation- MDL-1928; C.A. No. 9:08-cv80776-DMM;
Naguid Bechara, et al v Bayer A.G, et al; In the United States District Court for the Southern
District of Florida

Dear Ms. Curbin:

Please allow this letter to serve as supplementasion of Plaintiff’s previously filed Fact
Sheet, and pursuant to your letter of October 29, 2008:

-

Y.Al -

See medical records previously provided and additional medical records attached hereto
from Kaiser Permanente Medical Center. Plaintiff assumes that either his surgeon, Dr.
Thomas Pfeffer, or anesthesiologist whose name would be reflected in his medical
records that have been provided prescribed the Trasylol, but Plaintiff has no personal
lmowledge as to who prescribed the Trasylol

To further supplement pursuant to your request, I am enclosing executed authorizations
signed by the Plaintff and a witaess. I am also enclosing tax record release authorizations that
are undated.

Finally, I am also enclosing additional records from Kaiser Permanente Medical Center to
supplement those medical records previously provided in Plaintiff’s Fact Sheet.

Please do not hesitate to consact me should you have any additional questions.
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Very $0i)y yours,

¢ /é L/
LisaKruse
Legal Assistant to Michael T. Gallagher
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| THHECGATI AR AW TR
Altbomayysat tlaw
230055Rakket Srecs:
Héawston TR TIO88
({88527 00 et Efee
“ Faeshimile( 775 222200566
i Mmimh‘f(ﬁ#iwr
Binsdcestiificr-Razeam Hndiny Tt law
H TrsHnat i lenan!ctRomdliaor
i Wﬂm%,m
Mo disladn
1301 Meiinmey, Suite S160
Howston, Texas 7ANO Vi Errraid]

¥ 76: Trasylol Produet Liability Litigatiion- MDIL-1928; C.A. Wo, 9:08-24-30776-DiViN;
Naguib Bechara, &1 alv. Bayer A.G., et af; In the United Statres District Court for the

Seuthern District of Florida

Dear hulie:

Pursuant te your letter of August 24, 2009 and to supplement PlaintfP’s previously filed
Faet Sheet, and our Initial supplementation by letter dated November 18, 2008 to Mg, Elizabeth

Surtin, I am previding the following information:

BB Te supplement and provide current address:
5059 B, Faiefleld St.,, Anaheim, CA 92807
D/Residence: 3/09 to the present

| To supplement and provide street number on Corvette St; 12172

nLH To supplement and provide cumemt address for Justin Bechara:
5059 E. Fairfield St,, Anaheim, CA 92807

T, 11 (1) To provide comeet 1ame of employer: Miller's Fab & Weld Conporation
I 1(2) To sipplenant and provide adiesses of fomer employors:

Segll Detniiing Carp.

1532 Wi, Conmmnwenith Awe.

Rullpstam, ©0 92833

Byiijderss Soedl
36570 Bikceniitiive:.




6

ireewdiiis, CAA 25301

Do Sited]
1875 S Lewiis St
Amdtedim, CA D2RH

Supesiar Miesall Fith. .

174 S Lithenty Avee.
Awabsiien, €A 9280

B.J Tocomset datie of mitemitance for Faomily of Bngimeesing, Cairo, Bgypk: 1972-1977

To supplement previous answer:

Name of School: LA Trade Tech
Address; Los Angeles, CA
D/Atiendamee; 1982
No degree
Field of study: steel construction
H.X @) To amend previous answer:
' Type of benefits: Social Security/State Disability

LK@ To emend previous answer:

Amount awarded: $2400
1. X (6) To amend previous answer:

Ageney application submitted to: Baltimore/Sacramento
H.N To amend previous answer:

Yes, Los Angeles Superior Court v. Kaiser Permanente; medieal malpractics
lawapit not involving Trasylol.

B To suppkment previous amswer:
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. (30)  To amend previous nswr, Yy

W— uuBEDACTED

Te suill;lament previous answer regarding treating doctor

Vi A ‘f% sepplement preiious answer:
REDACTER

-
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With respect to the notebook that is referenced on SCPMG 380-381 of Mr. Bechara’s”
medieal records, Mr. Bechara has not been able to locate this notebook. He recently meved and
while he is fairly certain that he still has the notebook, he has not been able to locate it. He will
eontinue his search and if he is able to locate it, we will promptly provide you with & eepy.

Very truly yours,

Lisa Kruse
Legal Assistant to Michael T. Gellagher
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IN RE TRASYLOL PRODUCTS
LIABILITY LITIGATION,

Appearances:

For the Plaintiffs:

For the Defendants:

Reporter:
(561) 514-3728

U.S.

—_— — ~— ~— ~— ~— ~—

Page 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.
08-01928-MD-MIDDLEBROOKS

West Palm Beach, Florida
September 10, 2009
3:34 p.m.

PAGES 1 - 22

TRANSCRIPT OF DEFENDANT'S EMERGENCY MOTIONS
BEFORE THE HONORABLE DONALD M. MIDDLEBROOKS
DISTRICT JUDGE

GALLAGHER LAW FIRM

BY: MICHAEL T. GALLAGHER, ESQ.
2905 Sackett Street

Houston, Texas 77098
(Appearing Telephonically)

SQUIRE, SANDERS & DEMPSEY, LLP
BY: PATRICIA ELAINE LOWRY, ESOQ.
1900 Phillips Point West

777 So. Flagler Drive, Suite 1900
West Palm Beach, Florida 33401
(Appearing Telephonically)
BARTLIT, BECK, HERMAN, PALENCHAR &
SCOTT

BY: JOHN PHILLIPS, ESQ.

54 West Hubbard Street, Suite 300
Chicago, Illinois 60610
(Appearing Telephonically)

Karl Shires, RPR

Official Court Reporter

701 Clematis Street, Suite 258
West Palm Beach, Florida 33401

STENOGRAPHICALLY RECORDED COMPUTER-AIDED TRANSCRIPT
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1 THE COURT: This is the case of the Trasylol
2 Products Liability, MDL1928, with respect to Bechara versus
3 Bayer Corporation. The case number is 08-01928.
4 Who's on the line?
5 MS. LOWRY: Your Honor, Pat Lowry from Squire
6 Sanders.
7 MR. PHILLIPS: John Phillips from Bartlit Beck for
8 Bayer also.
9 MS. LOWRY: And, your Honor, we're still waiting
10 for a couple other people to join. I apologize for the
11 technical difficulties. We thought we had it all worked out,
12 and then it failed at the last minute.
13 THE COURT: All right. 1Is anybody on for the
14 plaintiffs?
15 MS. LOWRY: Not yet, your Honor. Mr. Gallagher
16 will be joining us.
17 THE COURT: Was this part of the technical problem
18 or is he just not available?
19 MS. LOWRY: No, it's part of the technical problem.
20 It is my fault, your Honor, and I apologize. It sounded like
21 somebody just joined us.
22 MR. GALLAGHER: Mike Gallagher.
23 THE COURT: Okay. Is that it or is there somebody
24 else joining?
25 MS. LOWRY: I think that's it, your Honor.
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THE COURT: Okay. This is a hearing on a emergency
motion to quash a deposition. And I've read the emergency
motion and a plaintiff's response that came in just a few
minutes ago.

Is that it with respect to written filings?

MR. GALLAGHER: That would be it, your Honor. This
is Mike Gallagher for the plaintiff.

THE COURT: Okay.

MR. PHILLIPS: And this is John Phillips, Bayer.
That's all we filed, your Honor.

THE COURT: Where are these depositions taking
place? Are they in California? 1Is that what's happening?

MR. PHILLIPS: That's right. 1In the Los Angeles
area.

THE COURT: And so the lawyers are all from
somewhere else; is that the case?

MR. PHILLIPS: Yes, your Honor.

THE COURT: This disclosure of the prior litigation
is awfully late, and I can see how that would present the
defendants a problem with deposing this doctor. Why
shouldn't you try to work something out on this,

Mr. Gallagher?

MR. GALLAGHER: Well, for one reason, your Honor,

the doctor never testified with regard to any issues related

to Trasylol or renal failure or causation in the arbitration
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1 proceeding according to the attorney that handled that

2 proceeding with whom I spoke.

3 And my position is this. Since we've come here,

4 this is the second time that we have scheduled this

5 deposition. If after taking the deposition they feel that

6 there was something that jeopardized their position, then

7 they could ask the Court, petition the Court to redepose this

8 particular person. He has no positions on renal failure. He

9 has no positions on Trasylol. He is, by the way, one of
10 their opinion leaders. There are several documents in their
11 files indicating that they've had contact with him over the
12 years.
13 If anyone is jeopardized by this revelation, it is
14 the plaintiff and that's because we suddenly for the first
15 time this late in the game found out that our client had
16 asserted a claim against Kaiser Permanente for essentially
17 the same kinds of injuries that are involved in the instant
18 litigation. So the net result of that is that the excerpts
19 that were retained by the plaintiff in that litigation
20 against Kaiser Permanente were saying that it was the fault
21 of Kaiser Permanente, not Trasylol. They never mentioned it.
22 And they by virtue of positions that they've taken become at
23 least the allies if not the witnesses for the defendants in
24 this case. The only one that's hurt here by this revelation
25 that at this late date we find out that our client has filed
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a separate claim for the same damages is the plaintiff.

We're the ones that now have to overcome this
burden. They're the ones that under California law get an
apportionment reduction on noneconomic loss. They get a
credit for any damages that we recover on economic loss. We
have to overcome the fact that in all probability our
witnesses will be cross-examined with depositions by
witnesses previously retained by Mr. Bechara. There may be
some issue about that, but that's discretionary with the
Court. And the only possible person that could be hurt in
this entire circumstance are the plaintiff's lawyers and
Mr. Bechara. There can be no damage. They welcome the fact
that we now have another lawsuit out here in which
Mr. Bechara made a claim that it's not consistent with the
claim he's making now.

Trasylol was never mentioned with regard to this
one doctor who is one of their opinion leaders. He has no
opinion on -- I talked to him very briefly in connection with
his deposition. He has no opinion on renal failure. He has
no opinion on Trasylol other than he used it on a regular
basis. He has no opinion with regard to the quality of care
that was rendered anywhere. And he eventually is a very
neutral doctor who will only testify as to the surgeries that
he performed and the consequences of that surgery from a

physical standpoint on the plaintiff.
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It really doesn't have anything to do with the
underlying renal failure claim at all other than the CABG
failure that preceded the renal failure was done at the same
hospital. And he only saw the plaintiff two or three times
after that because at Kaiser Permanente they turned the care
over as -- these records have been here forever, by the way,
showing his involvement. And there are only two or three
entries after the surgery in which Dr. Pfeffer's name is
mentioned because the care is turned over primarily to
cardiopulmonologists and what they call intensivits who are
doctors who specialize in the general medical care of people
who are in intensive care, and it's a -- it appears to me to
be an unnecessary delay.

I'm terribly sorry that the information was late in
coming. My client felt like he was under a confidentiality
agreement in connection with his settlement with Kaiser
Permanente. And when he answered the initial fact sheet, he
felt like he could not divulge that. When the second fact
sheet was sent to him, he became somewhat concerned and after
conferring with me and then with his other lawyer here in
California he was told that he could, that he could go ahead
and answer the question -- that he had to go ahead and answer
the plaintiff's fact sheet, and he did. But his initial
reason for not doing so was that he thought -- well, it was

confidential. There's no reason to delay this deposition,
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Judge.
THE COURT: Well, except the injury on your side
sounds -- I can see how you can really be harmed by this, but

it's self-inflicted by your client.

MR. GALLAGHER: This would not be the first time,
your Honor.

THE COURT: No, I guess not. But why aren't you
better off giving -- because they want -- I agree they can
probably make some hay out of this, but shouldn't they get a
chance to gather their ammunition before you go forward with
this deposition, especially if you're going to use it at
trialv?

MR. GALLAGHER: Well, but there's really no
ammunition to gather to use with regard to this doctor. He's
not an expert at all in renal failure and will not testify to
any issues related to renal failure. He doesn't even qualify
under Daubert. He's a cardiovascular surgeon.

THE COURT: But apparently whatever he did --

MR. GALLAGHER: In fact, he told me in my
conference, he said I will not address in any shape, form, or
fashion the issue of renal failure. I cannot give you
causation on it. That is for a nephrologist. That is not my
area of specialty.

THE COURT: But apparently -- was he charged with

malpractice as well in this earlier arbitration?
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MR. GALLAGHER: No, sir, he was not a defendant.

THE COURT: What was the theory of the earlier?
Did the hospital --

MR. GALLAGHER: The theory of the earlier case was
there was a delay in the diagnosis and that the delay in the
diagnosis led to certain problems that at least some of the
doctors felt contributed to the renal failure.

THE COURT: Well, doesn't that go to the heart of
what the defendants are going to want to argue?

MR. GALLAGHER: Well, it's already been argued for
them quite well. I mean, his deposition doesn't go there.

If they want to take the -- if they want to take the other
doctors that testified in the case and want to retain them as
experts, they probably would be free to do that. But, you
know, the -- at the time this all happened too, Judge, this
was in 2004, I mean 2004 and it was at a time when there was
not a great deal of information in the public domain relative
to any possible causal connection between renal failure and
Aprotinin. And certainly there weren't any articles on the
market about the mechanism of action by which Aprotinin
promotes clotting and viscosity and thereby may reduce blood
supply if you have, if you have -- if you're in a compromised
state already because of your cardiac condition. So there
wasn't anything out there and nobody attributed this to

Trasylol. Nobody ever thought about it. It was just, hey,
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they waited too long and the cause was the delay.

I mean, i1if I were a defendant, and I was for a long
time at the same firm Ms. Lowry practices with, I probably
wouldn't say anything about this until the time of trial and

then pop the deposition and start trying to use them. That

certainly doesn't have to be -- these other doctors -- they
may want to take the other doctors. They may not want to.
But this doctor is not -- he's not involved in that. He just

has no opinions on it whatsoever. But what he does have an
opinion on is the severity of the heart injury that the man
received which is relevant and the nature of the problems
that he has as a consequence of that which I need to
differentiate. And I welcome the opportunity to try this
case and would love to try it even given the fact that
they've already settled with one other defendant.

MR. PHILLIPS: Your Honor --

THE COURT: And it looks like the plaintiff didn't
provide any information about how -- about the settlement or
what happened in that earlier case; is that right?

MR. GALLAGHER: He did not. He answered -- your
Honor, because of the confidentiality agreement, he answered
negatively to the question about whether or not he had ever
had a claim or a personal injury action. And we didn't
become aware of it until we asked him to supplement. And

then he told one of my secretaries, he said there's something
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that's bothering me, I need to talk to Mr. Gallagher, I need
to talk to my lawyer. And then after those conversations is
when we amended right away and brought it to their attention.
But also when we brought it to their attention we said, you
know, that he had a claim and we didn't -- we couldn't find
anything about it, and I think because of Julie Harden. And
we're all friends that are on the line. I mean, nobody here
is trying to get a leg up on anybody else.

THE COURT: My question is really a lot different.

MR. GALLAGHER: We tried to find more data about
it. We were unable to do so. But we did tell them and we
gave them our numbers over the weekend and said, look, if --
you know, if you need us, get in touch with us. And that was
last Friday. This deposition is set for this Friday.

And in fairness to them, they took the first
deposition of Dr. -- of Mr. Bechara yesterday, and then they
said, well, we don't want to go forward. Well, Mr. Bechara's
deposition which was canceled today has nothing to do with
the doctor's whatsoever. And this doctor has nothing to do
with the litigation. He was not a party to it. He just
happened to be the treating physician, and he doesn't know
what caused the renal failure. He just knows what he did and
that the renal failure didn't occur during the period of time
that he was on his operating table.

THE COURT: But I guess my question is in the
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deposition did the plaintiff also refuse to talk about the
arbitration and what happened and how it was resolved?

MR. PHILLIPS: Your Honor, this is John Phillips
from Bartlit Beck representing Bayer. And I was in the
deposition yesterday. May I answer that?

THE COURT: Sure. I thought I read that somewhere
in one of these papers.

MR. PHILLIPS: Yes.

THE COURT: At advice of counsel he refused to
disclose what happened in the arbitration.

MR. PHILLIPS: That's correct, your Honor. He was
instructed not to answer those questions concerning the
resolution of the matter, and he was unable to provide us any
information about the basis of the claims, the identity of
the defendants or anything else.

Mr. Gallagher has made a series of representations
within the last five or ten minutes about what happened in
that litigation, what other people testified to, what his
client testified to. Your Honor, unfortunately only
Mr. Gallagher has the record of his client's prior
malpractice lawsuit and the recovery that it appears he
obtained. We don't have any of that record.

And I'd like to have a moment or two to come back
to what the disclosure obligations are, why they were ordered

by your Honor back in Pretrial Order No. 4, and why we would
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be prejudiced from going forward.

MR. GALLAGHER: Well, let me say that I don't
have -- I don't have the order. I don't have the papers or
pleadings initiating the action. I don't have the discovery
that you're permitted to propound in the California and
Kaiser Permanent cases. We were given the depositions, and
I've offered to make a copy of Dr. Pfeffer's deposition
available to them. We do know the amount of the settlement
which I just found out from the lawyer that represented him.
And that is a matter that is -- it's not relevant for anybody
other than the Court to apply the amount of the settlement to
any verdict that may or may not be recovered. Certainly they
can be made aware of it. But as far as any of the experts or
anyone else, nobody else is permitted to be cross-examined
on, well, did you know he got a "X" hundred thousand dollar
settlement. And we will file with the Court under seal, I
just found out, the amount of the settlement. That's not
relevant to anyone other than the Court and how it affects
the law.

The things that I found out with regard to the
doctor to what his issues were, were not in violation of any
duty that I owed under -- and I'm trying to be acutely aware
of the duties that I owe federal court or any court as far as
that's concerned and have honored that duty to the letter

throughout my career. The things that I found out from what
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the doctor may or may not say were based upon conversations
that I had with the doctor in connection with his deposition
of which the Court does permit us to have. And we had
reserved 30 minutes for the last time the case was set for
deposition -- the last time the deposition was set, and that
was canceled but by nobody's fault. We're not throwing
stones at anybody here. 2And I had a chance to talk with him
about that. I had a chance to talk with him very briefly
since then. And if the Court let's it go forward, I will, of
course, talk with him tomorrow.

MR. PHILLIPS: Your Honor, may I address the
disclosure issue briefly?

THE COURT: Yes, I guess. What I am really
interested in is why you are disadvantaged and why you
have -- why both parties or why the plaintiff feels a need to
go forward tomorrow. I can see how if you're out in
California that's an issue. The disclosure -- I have a hard
time seeing how this isn't very relevant to the case and the
disclosure is a problem. But it's really the timing of the
disclosure at this point since they have at least made some.

MR. PHILLIPS: I agree with that, your Honor. This
is John Phillips representing Bayer. I'm Mr. Derringer's
partner at Bartlit Beck. I know he was before you just
yesterday during the status hearing. And first we want to

thank you for making time for us on such short notice.
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I agree with both of the items you just mentioned.
There is a very clear disclosure obligation embodied in your
Honor's 2008 Pretrial Order No. 4 that requires certain
relatively detailed disclosures from both sides. With
respect to each plaintiff, among the required disclosures is
a description of, including a case caption, the names of the
parties, the case number of any prior lawsuits involving the
plaintiff or the injuries that are at issue in this case.
Your Honor's order required each plaintiff to provide that
information back in August of 2008, and we did receive what's
called a plaintiff's fact sheet in your order back in August
of 2008. In addition to the materials or, I'm sorry, the
information that I just described that it's required to be
provided there, documents that go to those lawsuits are to be
provided as well.

In the August 2008 plaintiff's fact sheet upon
which we've been relying there's no description, no
disclosure whatsoever of this prior lawsuit. We have never
been provided even right up until now with any of the
documents concerning that lawsuit. We don't have a copy of
the lawsuit or the arbitration demand. We don't have a copy
of any of the pleadings. We don't have the plaintiff's own
sworn testimony in the case. And we don't have the prior
testimony of Dr. Pfeffer who I'm to depose tomorrow or any of

the other treating physicians that Mr. Gallagher has just
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alluded to.

And so the prejudice to us, your Honor, from going
forward is that only one party here has access to all of the
information about that prior lawsuit, a lawsuit that involved
this surgery, this plaintiff, this cardiac surgeon, and the
facility of which we will be deposing him tomorrow, Kaiser.
And it's fundamentally unfair in the face of very clear
disclosure obligations that your Honor ordered a very long
time ago and under which I think the disclosure has worked
quite well in almost every case. But yesterday we learned
that it just flat out wasn't followed here, and we're in a
terrible position where we have to go depose a doctor who's
been deposed before, who is on the record talking about this
plaintiff and his surgery and other of his colleagues who
treated the plaintiff in connection with the surgery at which
he received Trasylol have all testified, and only the
plaintiffs have all of that information.

And Mr. Gallagher has made a number of
representations about what the prior litigation was about,
what it showed, what it didn't show, what the impact to his
client is, what the impact to my client is and,
unfortunately, we don't have any basis on which to
cross-examine his client when we deposed him yesterday or the
doctor tomorrow until we have the same information. And

because it's information that is expressly called for by your
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Honor's order back in 2008, we believe that before we should
be required to go forward with Dr. Pfeffer's deposition
tomorrow and other discovery in the case we ought to have the
materials that Mr. Gallagher and his colleagues and his
client put together in connection with the prior lawsuit that
involved the same injuries that we're being sued for.

Without that material we're just -- we believe we're
prejudiced in preparing our defense and completing discovery
particularly in a case that the plaintiffs -- it's one of the
three cases that plaintiffs have chosen as a potential trial
pick for early next year.

MR. GALLAGHER: This is Mr. Gallagher, your Honor.
May I respond very briefly?

THE COURT: I have a question first. There were
two things you said that I wanted -- you said Mr. Gallagher
and his colleagues had prepared the prior suit. Was it other
lawyers or was it Mr. Gallagher and his firm?

MR. PHILLIPS: Yes, your Honor. What we were told
yesterday is that another lawyer in Los Angeles represented
the plaintiff. So I'm not aware of any involvement by
Mr. Gallagher himself in that earlier case. Although, just
from what he described it sounds like he has access to some
of that information, No. one. Number two, the disclosure
obligation expressly requires the production of both

information and documents in the possession of the plaintiff
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himself or his counsel. And in my view even if he had some
other counsel representing him in that case that's different
from Mr. Gallagher, the disclosure obligation to us doesn't
just go away because he changed lawyers. This is material
that is expressly called for irrespective of which counsel
represented him in the earlier lawsuit.

THE COURT: All right. My other question -- you
said you shouldn't have to go forward with this deposition or
other discovery. Your motion is directed to this deposition.

MR. PHILLIPS: That's correct.

THE COURT: What other discovery are you doing and
what's your -- what's the relief you're seeking? This
deposition or something else?

MR. PHILLIPS: Yes, your Honor. The only relief
we're seeking now is with respect to the deposition that is
to begin first thing tomorrow morning. The only reason I
referred to other discovery is that we have one other doctor
whose deposition we've been trying to schedule, we've not
received dates from him, and I don't know if -- it's
Dr. Patel. He's on plaintiff's expect to call witness list.
I don't know and the plaintiff yesterday wasn't able to tell
us whether he was deposed in his prior lawsuit. So, I
believe that we ought to have the material that Mr. Gallagher
or his client have or have access to before we have to take

any of these treating physicians. But this motion -- because
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it's the only deposition scheduled currently, your Honor,
this motion only goes to the deposition that's scheduled to
start tomorrow which is Dr. Pfeffer.

THE COURT: Why can't you go forward and if you
show that this additional information, once you get it, would
have been useful to you, then seek leave to further
cross-examine him?

MR. PHILLIPS: Well, I believe that -- well, first
of all, Dr. Pfeffer is a third party and this is a trial type
deposition. He lives in California. He's outside of the
subpoena power of the Court. And I believe our questioning
tomorrow would be or could be very different depending on
what he has testified to before, what opinions he expressed,
what opinions the other treating physicians who were treating
Mr. Bechara alongside him in December of 2004 have said.

We don't even know what position the plaintiff took
in that lawsuit, whether it's consistent or inconsistent with
what he's saying now. And we ought to -- I believe we ought
to have a chance to review that material before we walk in
and even start the deposition. And I don't think it's fair
for the plaintiff, for Mr. Gallagher to have all of that
information. And by the way, he noticed the deposition. He
will be starting the questions. For him to have access to
all of that information with this doctor, we are in the dark

for one full day of deposition with a third party, critical
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third party who performed the operation and administered and
prescribed the Trasylol. For us to begin the deposition
completely in the dark strikes us as unfair.

MR. GALLAGHER: May I respond now, your Honor?

THE COURT: Sure. And why -- Mr. Gallagher, and as
you do -- you know, I can see why they want this information
before deposing him.

MR. GALLAGHER: We have it here for them.

THE COURT: And so I think the best you're going to
likely come out, and I want to see if you really want to do
this, is go forward with the understanding that if they in
their cross later on figure out they have questions they
would like to ask this doctor, you can't use this deposition
without producing this fellow for further cross. I think
that may be -- that's probably the best you can do. What I
want to know is whether you really want to do that.

MR. GALLAGHER: Even -- see, we have not had his
deposition. I have not read his deposition yet. What I know
about what he will testify to is what he told me. If we get
them the deposition this afternoon -- it's 51 pages, and
we've had it here available for them to pick up or we'll go
deliver it to them. I mean, I just --

THE COURT: Well, it's probably not just his
deposition. It's what your client's posture was in that

earlier proceeding, the position he took and whether -- I
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mean, apparently he blamed somebody else for this injury --

MR. GALLAGHER: Kaiser Permanente.

THE COURT: -- and then didn't disclose it when
this -- I don't see how the existence of a confidentiality
order provides any excuse for not disclosing it.

MR. GALLAGHER: I don't either, your Honor. And we
just visited with it as soon as his lawyer and I got
together.

THE COURT: I appreciate that. But now you're in a
situation of how you want to deal with it. They're entitled
to have information.

MR. GALLAGHER: I'm trying to figure out what that
is and somehow I think that if the Court is inclined to say
let them take the deposition and then if they feel that they
have to take it again, we have to produce him again, I would
just bet -- I would bet just about any amount of money at the
conclusion of the deposition and when we appear before you in
court in connection with this case they're probably going to
say they need to take the deposition again.

THE COURT: Probably.

MR. GALLAGHER: Therefore, my position is that I
would rather get -- I don't have all of this information
they're talking about, but I think I can get it from the
lawyer that handled the case. I will get everything that he

has in his file, get it to them, and then we'll start with a
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1 clean slate and just -- because I don't want to take his

2 deposition and give them six months to come back and potshot

3 at him again.

4 THE COURT: All right.

5 MR. GALLAGHER: But I can understand the Court's

6 position. ©Not that that's important, but I do appreciate His

7 Honor's -- the position portends.

8 THE COURT: It sound like you all can work it out

9 then; is that right?
10 MR. GALLAGHER: I think we can work out just about
11 anything. I really wanted this to go forward just because of
12 the expense that's been involved in coming out here, but I
13 don't want it to go forward and have to have him deposed
14 again. But I do -- I, like the rest of the lawyers on the
15 phone, appreciate your time and thank you very much for
16 taking your time with us.
17 MR. PHILLIPS: Just to clarify, your Honor -- this
18 is John Phillips from Bayer again. If I understand
19 correctly, we have a commitment that the deposition will not
20 happen tomorrow but that we will be provided with the -- you
21 know, as promptly as Mr. Gallagher is able the material that
22 are called for by the plaintiff's fact sheet or from our
23 discovery request and that we will work together to promptly
24 schedule that deposition after we've received those
25 materials.
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1 MR. GALLAGHER: Yes, and I will try to get -- I
2 will get everything the other lawyer has in his possession.
3 And by the way, I do want the Court to
4 understand -- because it just occurred to me that the Court
5 may be of the impression that the first lawyer handled the
6 first case and then referred this case to me. There was a
7 hiatus of some years between the resolution of that case, and
8 the case ultimately came to me from a lawyer in Texas with no
9 connection with the lawyer that handled the case out here.
10 So I was not involved in that first case at all. Had I known
11 anything of it, it would have been in our initial disclosure.
12 THE COURT: Yes. Okay. I understand. I
13 appreciate your putting -- you're in a bad situation as well,
14 and I'm glad you all are able to work together to work
15 through it.
16 MR. PHILLIPS: Thank you for your time, your Honor.
17 THE COURT: Okay. Have a good day.
18 MR. PHILLIPS: Thank you.
19 (Proceedings concluded at 4:07 p.m.)
20
21
22
23
24
25




Case 1:08-md-01928-DMM Document 4677-14 Entered on FLSD Docket 03/08/2010 Page 24
of 24

1 CERTIVFICATE
2 I, Karl Shires, Registered Professional Reporter, certify
3 that the foregoing is a correct transcript from the record of
4 proceedings in the above-entitled matter.

5 Dated this 14th day of September, 2009.

Karl Shires, RPR

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25




Case 1:08-md-01928-DMM Document 4677-15 Entered on FLSD Docket 03/08/2010 Page 1 of
39

Exhibit O



Case 1:08-md-01928-DMM Document 4677-15 Entered on FLSD Docket 03/08/2010 Page 2 of

Michael T. Gallagher
BOARD CERTIFIED - PERSONAL INJURY TRIAL LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

Ms. Julie Hardin

Fulbright & Jaworski, L.L.P.
1301 McKinney, Suite 5100
Houston, Texas 77010-3095

Re:

Dear Ms. Hardin:

THE GALLAGHER LAW FIRM
2905 Sackett Street
Houston, Texas 77098
(713) 222-8080 Fax (713) 238-7852

September 22, 2009

Via Hand Delivery

Cause No. 08-80776-Civ-Middlebrooks/Johnson; Naguib Bechara, et al vs. Bayer
AG, et al. In the United States District Court, Southern District of Florida

Enclosed please find our expert Disclosure, as well as a copy of our expert reports,
Curriculum Vitae, fee schedule and list of cases in which they have testified.

For scheduling purposes, the only day Dr. Deutsch is available for deposition between now
and November 9% is on November 2™. Please confirm your availability so that we can advise his
office, as they are currently holding this date. Dr. Quigg is unavailable from October 16" to
November 1*. Working around those dates, please give us proposed dates for his deposition as soon

as possible.

pm
Enclosures

Sincerely,

7.

amela MELémore
Legal Assistant
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THE UNIVERSITY OF CHICAGO
DEPARTMENT OF MEDICINE
SECTION OF NEPHROLOGY
5841 SOUTH MARYLAND AVENUE - MC 5100
CHICAGO « ILLINOIS 60637

RICHARD J. QUIGG, M.D. TELEPHONE: (773) 702-0757
Professor of Medicine FACSIMILE: (773) 702-4816
E-MAIL: rquigg@ uchicago.edu

September 11, 2009

RE:  Naguib Bechara

R Background and Qualifications

I am a medical doctor, currently licensed in lllinois. In addition, | am a Professor of Medicine at the
University of Chicago. | graduated summa cum laude from the Boston University Six-Year Medical
Program in 1981. Thereafter, | completed a residency in Internal Medicine at the State University
of New York-Stony Brook in 1984, followed by a four-year fellowship in Nephrology, which 1
completed in 1988. | was Assistant Professor of Medicine at the Medical College of Virginia from
1988-1994, following which I joined the faculty at the University of Chicago, where | have remained
since. In 1999, | was granted indefinite tenure and became Chief of the Section of Nephrology; in

2001, | was promoted to full Professor.

| have 121 original publications, reviews and book chapters in highly respected scientific sources.
These have concentrated on mechanisms, outcomes and therapeutic options for acute kidney
injury of a variety of forms. | have consistently been an invited speaker at national and
international conferences and visiting Professor for a number of academic institutions in the US

and abroad; these have totaled over 50 instances in my career.

The first medical research | performed was as a fourth-year medical student in 1980 in the
laboratory of Dr. Norman Levinsky (then, Chair of Medicine at Boston University School of
Medicine) on the renal kallikrein-kinin system, which included analyzing the effects of the inhibitor
of this physiological system, aprotinin. This was the springboard for the remainder of my

investigative career examining renal pathophysiology.

Page 1
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I was certified by the American Board of Internal Medicine for Intemal Medicine in 1984 and
Nephrology in 1986. | have been a practicing Internist and Nephraologist for the past 21 years. In
addition to the practice of medicine, | have been involved in translational medical research, the
education and training of physicians in Nephrology and Internal Medicine, and as an academic
leader. In support of this is my having three active federal grants from the National Institutes of
Health (NIH), two of which are in their third decade of continuous funding. | was the Chief of the
Section of Nephrology at the University of Chicago for ten years, and continue to serve as Program

Director of our Fellowship Program that has trained a large cohort of young Nephrologists.

My practice of medicine includes a significant in-patient responsibility, during which time 1 am
involved in the care of patients who have undergone cardiac surgery, with subsequent problems
involving their kidneys, blood pressure, and/or fluid and electrolyte disturbances. Overthe 25 years

| have been practicing Nephrology, | have personally cared for hundreds of such patients.

A true and accurate copy of my full curriculum vitae is also enclosed as “Exhibit A” to further

llluminate my professional qualifications.

| have testified as an expert on aspects relating to standard of care and/or causation at deposition
and trials a number of times over the past decade; these have been both for the defense and

plaintiff. A list of cases Is attached as “Exhibit B.”

. Summary of Opinions

All opinions set forth in this report are within a reasonable degree of medical certainty and are
based upon my education, training and experiences as a physician, and specifically relying on my
practice of Nephrology over the past 25 years. | have reviewed in detail the medical records
relating to the patient, Mr. Naguib Bechara; these have been complete and sufficient to render my
opinion. The full list of materials | have reviewed are contained in the attached “Exhibit C.” In
addition, | reviewed depositions relating to the arbitration proceedings of Naguib Bechara and

Nabila Saad versus Kaiser Foundation Health Plan, Inc., et al. (contained in the attached “Exhibit

Page 2
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D”). Moreover, | have reviewed relevant medical literature related to the use of Aprotinin in cardiac
surgical patients (contained in the attached “Exhibit E”), as well as a number of general expert

reports compiled for this action (contained in the attached “Exhibit F”).

Mr. Bechara had significant underlying severe coronary artery disease, and presented December
21, 2004 with an acute myocardial infarction. He responded to aggressive treatment, including
four-vessel coronary artery bypass surgery that evening with prompt restoration of cardiac function
and no permanent cardiac effects. He received 2 million KIU units of Trasylol. Post-operatively he
went from normal intrinsic renal function to dialysis-dependent renal failure. This renal failure was
totally unexpected based upon the situation and medical events. Therefore, my conclusion within
areasonable degree of medical certainty is that the effects of Trasylol resulted in permanent renal

injury and dialysis-dependence, the former of which he never recovered from.
. Case synopsis

Mr. Bechara is an Egyptian male; in December 2004, he was 50 years old, 5'5", and 200 pounds
(215) (giving calculated body surface area and body mass index of 2.04 m? and 33.3 kg/m?,
respectively). His past medical history was remarkable for asthma and hyperlipidemia. In the prior
month (11/15/04), he underwent colonoscopy and was found to have four hyperplastic polyps but
no evidence of cancer. He was on no medications. His cardiac risk factors consisted of
hypercholesterolemia (e.g., LDL and HDL cholesterol 168 and 30 mg/dL, respectively), positive
family history, and tobacco use (11, 41, 111).

His kidney function was normal, as evidenced by a measured serum creatinine of 1.0 mg/dL on
12/21/04 at 8 am (25) (estimated glomerular filtration rate (GFR) = 99 ml/min/2.04 m?), normal
urinalysis (12/23/04) (295), and normal renal ultrasound (12/27/04) (488).

On December 21, 2004 he presented with abrupt onset of chest pain to Kaiser Permanente
Anaheim Medical Center. He was also exhibited non-sustained non-sustained ventricular

tachycardia (12, 111). At 2 am, his troponin | was 0, which rose to 10.2 ng/mL at 8 am (24),
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consistent with an acute myocardiial infarctiion (MI). The electrocardiogram allso showed evidence
of an acute anterosept M (12). At 1210 pm he underwent emergent cardiac catheterizattion
which showed high degree atherosderotic coronary artery disease. An intraaortic ialloon purmp
(JABP) was also placed (12). He was transfered to Kaiser Permanente Los Angeles Medical Center.

In the arbitration proceedings between Mr. Bechara and Kaiser Foundation Health Plan, there were
some criticisms levied by the deponents towards several of the treating physicians at Kaiser
Permanente Anaheim Medical Center; namely, Drs. Bond, Bartz, Pantagco and Rodriguez; as well
as one unnamed nurse (Nortman 35; Pelikan 17). These criticisms revolved around delays in
instituting “appropriate” diagnostics and therapy for what was felt by the deponents as clearly
being a cardiac presentation (e.g., Bond 14), obtaining a “timely consult” (Bond 35), and
transferring the patient to Kaiser Permanente Los Angeles Medical Center, given the distance
involved (Bond 47). The cardiologist, Dr. Pelikan, did note in his deposition “it’s hard to know”
whether any delay from 3:10 - 10:00 am resulted in “Mr. Bechara suffer(ed) any injury to his heart”
(Pellkan 44-45).

His blood pressures while at Anaheim Medical Center were recorded in the medical record, and
discussed by the deponents. In response to the question “from his presentation to the emergency
room to 6:00 am, do you see any time periods of hypotension,” the answer was “no” (Pelikan 74).
Eor the period “6:00 to Noon ... that was over 100 (systolic blood pressure) except for 6:30, where
it was 96?” the answer was “yes” (Pelikan 73). In response to the question “do you have any blood
pressures recorded between 12:43 and when he’sin theambulance,?” the answer was “right” with
a further deseription of blood pressures that ranged as low as a transient 71/52, as well as “it then
comes up over 100 for a couple of readings” (Pelikan 72).

Buring the 1 hour 14 minute transfer from Kaiser Permanente Anaheim Medical Center to Kaiser
Permanente Los Angeles Medical Center{i.e., 5:13 - 6:27 pm), his blood pressures were frequently
menitored (AMR Southern Cakfornia records). Initially, the blood pressure was 86/46 (5:13 pm),
but quickly rose to 140/94 (5:27 pm) and 136/80 (5:41 pm). Later it became lower once again,
recovded as $%/42 (6:00 pm).
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Thus, Mr. Becthara presented early in the momning of 12/21/04 to Kaiser Permanente Anaheinn
Medical Center, was found to have evidence for an acute myocardial infardtion for whidch he
received appropriate therapy, underwent diagnostic cardiac catheterizatiion, and was transfered
that afternoon to Los Angeles Medical Center. Although there were episodes of hypotension and
occasional ventricular tachyarrhythmias, these were relatively circumscribed and not out of the

ordinary for such a patient.

The evening of admission to Los Angeles Medical Center, he underwent coronary artery bypass
surgery (12/21/04). He had four vessels bypassed (212). His total anesthesia time was 4 hours 20
minutes (6:40 - 11:00 pm); time of surgery, 3 hours 5 minutes (7:30 - 10:35 pm); cardiopulmonary
bypass (“pump”) time, 1 hour 12 minutes (8:15 - 9:27 pm); and aortic cross-clamp time, 43 minutes
(8:17 - 9:00 pm) (215). Two hundred mL of Trasylol (2 Million KIU) was included in the
cardiopulmonary bypass circulation (237). Thus, cardiac surgery was performed in atimely fashion,
successfully, quickly, and with no complications. Although this was his first cardiac surgery, which,

as anticipated, went uneventfully, he was exposed to Trasylol.

His preoperative cardiacindexwas 2.2 (L/min-m?). On post-operative days 1, 2, and 3, itimproved
to 2.9, 3.2 and 3.4, respectively (41-43). Thus, on the fourth post-operative day (12/25/04), his
IABP was removed (45). The subsequent day (12/26/04), his cardiac index was 3.6 (46). A

transthoracic echocardiogram on 12/28/04 was interpreted as showing, “overall left ventricular

function appears to be preserved (537).” Consistent with this, a multigated acquisition (MUGA)
scan showed a left ventricular ejection fraction of 55 percent (12). On 12/28/04, he underwent
cardioversion foratrial flutter (53). His cardiac archythmias stabilized thereafter; infact, on 1/14/05
he underwent electrophysiological studies which showed “no inducible sustained ventricular
arrhythmias (541)." The conclusion of these events included, “Low cardiac output syndrome
resolved (11).” Thus, he initially had left ventricular dysfunction and arrhythmias; these were
reversed with prompt coronary artery bypass surgery.

Post-operatively he developed acutte renal failure, as evidenced by serial measurements of serum
ereatinine (254-265). Figure 1 shows the derived estimated GFRs over time. The Nephrology
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Figure 1. Estimated glomerular filtration rates over time early in hospitalization calculated
from measured serum creatinine values.

consultant, Dr. Baudelio Herrada, commented on 12/27/04, this was “acute renal failure, likely
secondary to poor forward flow leading to decreased perfusion of the kidneys, less likely ATN

(acute tubular necrosis) due to prerenal cause or cholesterol emboli syndrome (115).”

Relevant data relating to differential diagnosis of acute kidney injury included: Urinary electrolytes
- Sodium 44, Potassium 64, Chloride 78 mEq/1(12/27/04) (296); urine eosinophils - “RESULT: NONE
SEEN” and “moderate WBCseen” (12/27/04) (296); C3 240 mg/dL; C492.3 mg/dL (12/27/04) (312);
Urinalysis - “CASTS/LPF: NONE SEEN” (12/28/04) (296); Eosinophils - never greater than 4% of total
WBCs (241 and 244). All of these were normal values. Moreover, they did not support the
differential diagnoses raised by Dr. Herrada of “prerenal cause or cholesterol emboli syndrome.”
Inaddition, Dr. Herrada himself noted there was “no documented episode of hypotension, and the
only significant event was the discontinuation of the balloon pump on 12/25;“ and “he had 3,897
in, 2,228 out (ml of fluid intake and urine output)” (114-116). He received no angiotensin-
converting enzyme inhibitors or aminoglycosides during this period. These objective data, taken
together with the steadily improving cardiac outputs noted post-operatively, provide substantive
evidénce against the possibility raised of “poor forward flow leading to decreased perfusion of the
kidneys.” Specifically, there was no evidence for hypoperfusion (i.e., normal hemodynamics,
considerable urine output, urine electrolytes showing substantial sodium) or interstitial
nephritis/atheroemboli (urinalysis showing no eosinophils or casts). Parenthetically, Dr. Nortman
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in his deposition stzted the possibility of atheroemboli was “sight” (Nortman 77) and that
*ischemic ATN (acute twbular necrosis) was tihe most likely cause” (Nortman 81).

He required renal replacement therapy as of the sixth post-aperative diay (12/27/04) (1150). For
the first two days, he underwent ultrafiltration (49, 52); thereafter he underwent hemodialysis.
These dialysis treatments were required daily from 12/29/04 - 1/4/05 (1152-1158), and then on
1/6, 7, 9, 10, 11, 13, 14, 16 and 18 (1159-1167); thus, he had a total of 18 renal replacement
treatments during his hospitalization. For this, he required a left intemal jugular dialysis catheter
(placed 12/27/04) (1150), right subclavian vein dialysis catheter (placed 1/3/05) (1157), left
subclavian vein dialysis catheter (placed 1/9/05) (1161), and a tunneled right internal jugular vein
dialysis catheter (placed 1/18/05) (235). He was discharged on 1/18/05 to undergo continuous
thrice weekly hemodialysis as an outpatient (12, 109), which continued over the year of 2005 until
12/17/05 (addressed further below).

Thus, he developed acute renal failure post-operatively in the setting of completely normal
baseline renal function; based upon all the information available this could not be explained by
conventional differential diagnoses of “poor forward flow leading to decreased perfusion of the
kidneys ... ATN due to prerenal cause or cholesterol emboli syndrome.” Essentially, there was an
absence of traditional factors that would be expected to cause renal failure. This was of such a
severe nature, that he had end-stage renal disease (ESRD) requiring renal replacement therapy for

his entire hospitalization (and thereafter for one year).

Other medical problems while hospitalized at Los Angeles Medical Center included pulmonary,

infectious, and central nervous system disease processes, as will be summarized.

Post-operatively, he had a prolonged mechanical ventilation requirement. Along with the clear
evidence for hypervolemia and pulmonary edema, the potential diagnosis of ARDS (acute
respiratory distress syndrome) was raised (51). He required increasing concentrations of inspired
oxygen and positive end-expiratory pressures to maintain arterial oxygenation. With renal
replacement therapiesof ultrafiltration amd hemodialysis his respiratory statusimproved, such that
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the was aiblle to e @xutbated on 1/10/05 (@2). A cmplicating fador was the deweprenit of
apparent aswiration gpmewmonis, wihidh wes suocessullly tressted witth antiitiotiics (). Thus;, i
respiratory faillre appeared to be muilifactoriz], and wees contriibuted to by el Gilue and
consequent flluid overllsad.

Hiis mental status was impaired earlly post-operatively, followed by a seizure (61-82). Work-up fior
this included a CT scan on 12/29/04 whidh showed “age-related atrophy (493).” A follow-up
electroencephalogram showed no seizure focus. An important etiology for his alitered menital staitus
was uremic encephalopathy due to the concomitant renal failure.

He was discharged 1/18/05 on the following medications: Gemfibrozil and Lovastatin (for
hyperlipidemia); Amiodarone (anti-arrhythmic); Fluoexitine (anti-depressive); aspirin; Nephro-Vite
(vitamin supplement for ESRD patients); and, recombinant human erythropoeitin (hormonal
replacement for ESRD patients) (13). It was stated by Dr. Satinder Sidhu: “The patient is
ambulatory, with healing incisions. Awake, alert, free of overt congestive heart failure, and free of
any acute problem except for hemodialysis, and he is entered in the hemodialysis program three

times a week.” (12).

Twe days after discharge (1/20/05), he presented to Placenta Linda Hospital with chest pain. He
was transferred to Kaiser Permanente Medical Center, Orange County (KFH-MD 14). His serum
ereatinine was 10.1 mg/dL (KFH-MD 15), consistent with end-stage kidney disease. He was feund
to have considerable fluid overload and pulmonary edema, and underwent hemodialysis on 1/20
and 1/21/05 with substantial fluid removal (3.8 liters the first treatment) (KFH-MD 9). There was
no evidence for a myocardial infarction. An echocardiogram while fluid overloaded showed normal
left ventricular size with moderately decreased systolic function (KFH-MD 86). He was discharged
on 1/21/05 to begin outpatient thrice-weekly hemodialysis (KFH-MD 10) which began 1/24/05
(SSA-RD-Elkton 96). Overall, the presentation with fluid overload, pulmonary edema and
congestive heart failure can ihe attributable to hiis end-stage renall disease, as particularly evidenced
Ipy tihe reversall wilth two dielysis treatments.

Om 2/14/05, e presemited to Kaiser Permamente Medical Center, Orange County, with shomtness
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of breath (KFH-MD 184). His work-up included a negative pulmonary angiogram which ruled-out
pulmonary embolism. Overall, “it was felt that his shortness of breath was caused by fluid overload
secondary to congestive heart failure/acute renal insufficiency” (KFH-MD 180). A measured
creatinine clearance on 2/16/05 was 6.5 ml/min, consistent with end-stage kidney disease (24 hour
urinary creatinine 537 mg, serum creatinine 5.7 mg/dL, KFH-MD 221). An echocardiogram on
2/17/05 showed normal chamber sizes and ventricular wall thicknesses; there was “mild to
moderate global reduction of left ventricular systolic function” (KFH-MD 241). Attempts at diuresis
had some success in achieving fluid removal, yet he required hemodialysis on 2/17/05 for fluid
removal (KFH-MD 194), following which he was discharged (KFH-MD 181). An outpatient clinic
note by the Nephrologist Dr. Patel on 2/19/05 stated “I have asked the patient to undergo
hemodialysis today” (KFH-MD 195). Thus, he required a four day hospitalization because of
congestive heart failure/pulmonary edema, which can be directly attributed to volume overload

from his post-cardiac surgery renal failure.

On 6/10/05, he underwent creation of a left arm arteriovenous fistula at Kaiser Permanente

Anaheim Medical Center (KFH-MD 332). This was because of the need for ongoing hemodialysis.

The medical records from Fresenius Medical Care Dialysis Service, South Orange County, detail an
ongoling requirement for chronic hemodialysis; as noted above, this began after his discharge from
Kaiser Permanente Medical Center, Orange County on 1/24/05. From these medical records,
dialysis was able to be discontinued on 12/17/05. Thus, he required renal replacement therapy for

the period from 12/27/04 to 12/17/05 for post-cardiac surgery renal failure.

Thereafter, while no longer dialysis-dependent, he had persistent chronic kidney disease as
evidenced by serial measurements of serum creatinine over the subsequent four years at the
Southern California Permanente Medical Group (SCPMG 50-52 and 989-990). These serum
ereatinine values (SCr, as mg/dL) are provided in tabular function below by date. Also shown is the
estimated glomerular filtration rate (eGFR) calculated using the MDRD GFR calculator (accessible
at http://www.kidney.org/professionals/KDOQI/gfr_calculator.cfm) corrected for the patient’s

body surface area (2.04 m?).
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Date SCGr eGFR
9/13/2006 31 27
11/15/2006 29 28
12/15/2006 29 28

2/19/2007 29 28
4/12/2007 29 28
4/26/2007 26 33

6/30/2007 25 34
9/29/2007 26 33
1/16/2008 24 35
4/26/2008 23 38
8/1/2008 2.4 35
11/12/2008 25 34
2/4/2009 23 38
6/27/2009 20 44

His most recent serum creatinine is 2.0 mg/dL which corresponds to an eGFR of 44 mi/min/2.04
mZ, These data illustrate the presence of persistent severe (Stage 3-4) chronic kidney disease over
these three years. Consistent with this is the presence of persistent secondary hyperparathyroidism
(e.g., SCPMG 990) with its attendant effects on calcium/phosphorous/vitamin D metabolism and
bone health. For example, even as recently as 2/5/09, his parathyroid hormone level was elevated
at 109 pg/mL (SCPMG 1030). |

The treating nephrologist Dr. Patel answered in the affirmative during her deposition to the
following questions: “his kidney disease was considered to be end-stage?” and “is it no longer an

expectation that his kidney will ever be normal again?” (Patel 32).

In February 2009, he had a stress echocardiogram (SCPMG 1063), in which “findings are consistent
with prior apical myocardial infarction; no indication for further cardiovascular evaluation.” Thus,
he was largely stable from a cardiovascular standpoint, indicating successful coronary artery

revascularization in December 2004.

On 5/2/07, he underwent a TURBT (transurethral blatter tumor) resection procedure at Kaiser
Permanente Medical Center, Anaheim (KFH-MD-364) for low-grade noninvasive papillary
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carcinoma (KPAMC-PD-2). Follow-up cystoscopy on 2/17/09 revealed only papillary urothelial
hyperplasia with no evidence of carcinoma (SCPMG 1002).

Thus, Mr. Naguib Bechara presented December 21, 2004 with chest pain, and an acute myocardial
infarction. His coronary artery disease was treated successfully by bypass surgery. Thereafter, he
had a mild degree of left ventricular dysfunction attributable to the myocardial infarction occurring

at this time.

At the time of coronary artery bypass grafting surgery he had normal renal function by all criteria.
Although there were episodes of hypotension due to left ventricular dysfunction and occasional
ventricular tachyarrhythmias, these were relatively mild and circumscribed and were reversed with
prompt coronary artery bypass surgery. Despite this being uncomplicated surgery, and his having
a relatively uneventful post-operative course, he developed acute kidney injury resulting in end-
stage kidney disease (i.e., requiring renal replacement therapy) for one year post-operatively, and
thereafter chronic (non-dialysis dependent) kidney disease of a moderately severe nature. There
was an absence of traditional risk factors for the development of acute renal failure post-bypass
surgery; this, taken together with the known risks of Aprotinin/Trasylol as a clear cause of acute
renal failure, brings me to the conclusion that this severe renal injury was a direct consequence of

the exposure of the patient to 2 million KIU of Trasylol during surgery.

v. Adverse Effects

The development of renal failure brings with it significant morbidity and mortality. Since the outset
of Medicare’s End Stage Renal Disease Program in 1973, patient data relating to kidney disease
have been compulsively compiled and thoroughly reviewed in the yearly U.S. Renal Data System

Annual Reports.

1Here, the most recently available report, namely the USRDS 2008 Annual Data Report:
Atlas of Chronic Kidney Disease and End-Stage Renal Disease in the United States (National
Institutes of Health, National Institute of Diabetes and Digestive and Kidney Diseases, Bethesda,

MD, 2008) will be referred to (accessible at http://www.usrds.org/adr.htm) .
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Figure 2. All cause mortality rates in Medicare (A) and hospitalization rates in
Medstat (B) patients with or without chronic kidney disease.

The ¢onsequences of end-stage renal disease are disastrous. For instance, the life expectancy of
a male aged 50-54 in the general US population as of 2004 was 29.2 years; contrasted is the life
expectancy of a male aged 50-54 with end-stage renal disease on dialysis, which was 6.3 years
(Table H.31, page 210). Thus, the development of end-stage renal disease results in a nearly 80

percent reduction in life span.

Not only is survival affected, there is a significant reduction in quality of life, partly attributable to
the necessity to undergo the dialysis procedure three times weekly, but also related to feelings of
ill being, and a number of comorbidities, often requiring hospitalization. Thus, it was no surprise
that Mr. Bechara required hospitalization three times in 2005 - twice for fluid overload and once

for creation of an arteriovenous fistula necessary for dialysis.

Patients with non-end stage chronic kidney disease are increasingly recognized as having excessive
mortality and morbidity directly referable to the underlying kidney disease (i.e., not attributable
to other underlying diseases). This can best be presented graphically (from the USRDS ADR, Volume
1, Atlas of Chronic Kidney Disease) which show a four-fold greater mortality rates (Figure 2A) and

incidences of hospitalization (Figure 2B).
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In fact, in the introduction to Chapter 3 on Moribidity and Mortality, it is sizted “Data om
cause-specific hospitalization ratesillustrate the complexity off complications in the CKD population
... congestive heart failure, for instance, is a common complication of CKD - particularly in more
advanced CKD stages - and related hospitalization rates are six times higher than iin the non-CKD
population. This discrepancy is even greater among patients with large employer group health plan
(EGHP) coverage with CHF hospitalizations at least ten times greater for those with CKD than for
those without. Rates of hospitalization for atherosdlerotic heart disease are ... 3-4 times higher in
the EGHP populations. Additional causes of hospitalization among CKD patients that occur at 2-5
times the rate seen in the non-CKD population include peripheral vascular disease, cerebrovascular
accident/transient ischemic attack, acute myocardial infarction, and those associated with
arrhythmia. Infectious complications have been noted in the CKD and dialysis populations
secondary to multiple defects in the ability to kill bacteria. Pneumonia rates are ... up to six times
greater in EGHP patients with CKD, compared to those without recognized kidney disease. Similar
findings are noted In hospitalizations for bacteremia/septicemia and urinary tract infections, with

rates in EGHP patients some 7-14 times higher than in the non-CKD group.”

Thus, the development of chronic kidney disease in Mr. Bechara is a devastating consequence of
Trasylol use during cardiac surgery, and has been associated with considerable morbidity to-date.
His life expectancy has been reduced significantly, the coexisting medical problems affected

negatively, and his quality of life substantially diminished.
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Medical Licensure

State of New York 1982

Commonwealth of Massachusetts 1984

Commonwealth of Virginia 1988

State of lllinois 1994

Certification

Diplomate, American Board of Intemal Medicine 1984

Diplomate, American Board of Intemal Medicine, Subspeciality in Nephrology 1986

Memberships in Professional Societies

Member, International Society of Nephrology 1986

Member, American Society of Nephrology 1986

Member, American Association for the Advancement of Science 1988

Member, National Kidney Foundation 1990

Member, American Association of Immunologists 1992

Member, American Heart Association, Council on the Kidney in Cardiovascular Disease 1993

Member, University of Chicago Cancer Research Center 2000

Member, American Society for Biochemistry and Molecular Biology 2002

Member, American Society for Clinical Investigation 2003

Honors and Awards

Boston University Six-Year Medical Program, Summa cum laude 1981

Research Fellowship Award, American Heart Association, 1985
Massachusetts Affiliate (declined)

Individual National Research Service Award, 1986-1988
National Institutes of Health

American Society of Nephrology Travel Award (to attend the 1987
Xth International Congress of Nephrology, London)

First Independent Research Support Transition Award, 1989-1994
National Institutes of Health

XIVth International Complement Workshop Travel Award 1991
(Cambridge, England)

American Society of Nephrology Travel Award (to attend the 1993
Xlith International Congress of Nephrology, Jerusalem)

XVth International Complement Workshop Travel Award (Kyoto, Japan) 1993

Falk Award of Excellence, Arthritis Foundation, Greater Chicago Chapter 1996-1997

University of Chicago Teaching

Lecturer, Clinical Pathophysiology 1995-present

Lecturer, Topics in Internal Medicine 1996-present

Core Director (glomerular diseases), Fellows’ Lecture Series 1999-present

Program Director, University of Chicago Nephrology Feliowship Program 1999-2001

Morning Report, University of Chicago Internal Medicine Program 1999-present

Lecturer, Clinical Transition Series for MSTP Students 2000-present

Complement and hypersensitivity lectures (6), Pathology 308 2000-present

Systemic lupus erythematosus lecture, Immunopathology of disease 2005
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Trainees (and Current Position)

Mitchel L. Galishoff, M.D., Nephrology practice 1991-1993
Jessy J. Alexander, Ph.D., Research Associate Professor, University of Chicago 1995-1998
Brigitte Schiller, M.D., Director of Research and Laboratory Services, Satellite Healthcare  1997-1998
Patrick Cunningham, M.D., Assistant Professor of Medicine, University of Chicago 1998-2001
Pierce Park, M.D., Hepatology Fellow, Univ. of Nebraska (Renal Fellow at John Hopkins) 1999-2001
Guohui Ren, M.D., Ph.D., Research Associate Professor, McGill University 1999-2003
Lihua Bao, M.D., Research Assistant Professor, University of Chicago 1999-2004
Mona Doshi, M.D., Assistant Professor of Medicine, Wayne State University 2000-2002
Satayanarayana Chekuri, M.D., Nephrology practice 2002-2004
OGB Aneziokoro, M.D., Nephrology practice 2002-2004
Tipu Puri, M.D., Ph.D., Assistant Professor of Medicine, University of Chicago 2003-2005

Menaka Karmegam, M.D., Fellow in Medicine, University of Chicago

2005-present

Committees

Program Committee, American Heart Association, Council on the Kidney 1996-1999
in Cardiovascular Disease

Clinical Affairs Committee, Section of Nephrology, The University of Chicago, 1996-1999
Acting Chairman (1998)

Department of Medicine Search Committee, Chairman of Medicine, 1998
The University of Chicago

Institutional Animal Care and Use Committee, The University of Chicago 1998-2000

Councilor, Central Society for Clinical Research 1999

American Society of Nephrology 2004 Annual Meeting Program Committee 2003-2004

NIDDK Glomerular Disease Workshop Planning Committee 2004-2005

American Society of Nephrology Basic Science Committee 2004-2010

Editorial Boards

1997-present
2003-present
2007-present

Kidney International
Clinical and Experimental Nephrology
Clinical and Translational Science

Other Professional Experience

Ad hoc reviewer, VA Merit Review 1989-1996
American Society of Nephrology 23" and 34™ Annual Meetings 1990 & 2001
Chairman, Basic/Experimental Immunology Abstract Review Subcomittee, 1992
American Society of Nephrology 25" Annual Meeting
American Heart Association, Cardiorenal Physiology/Pathophysiology, Abstract Reviewer  1998-2000
National Kidney Foundation, lllinois Chapter, Grant-in-aid Reviewer 1998-2002
Ad Hoc Reviewer, NIDDK Special Emphasis Panels (P01 Site Visits) 1998-2004
Ad Hoc Reviewer, NIH General Medicine B Study Section (Ended) 2000
NIH Pathology A Study Section (Ended) 2000-2003
Chairman, “Management of Glomerulonephritis: Frequently Asked Questions,” 2001
2001 ASN/ISN World Congress of Nephrology
National Kidney Foundation Basic Science Study Section 2003-2005
Chairman, “Genetic Kidney Diseases,” National Kidney Foundation Clinical Meetings 2004
Member, NIDDK D-Subcommittee 2004-2008
Ad Hoc Reviewer, Pathobiology of Kidney Disease Study Section 2007
Reviewer, George M. O'Brien Kidney Research Center Program (Current Section Chair) 1996 & 2008
Member, NIDDK F-Series Review Committee 2009-2012

Page 3



Case 1:08-md-01928-DMM Document 4677-15 Entered on FLSD Docket 03/08/2010 Page 19
of 39

Invited Lectures (2000 to Present)

Medical Grand Rounds, Loyola University, February 29, 2000, “Role of ANCA and Other Autoantibodies
in Renal Disease”

Invited Speaker, American Association of Immunologists Annual Meeting, May 14, 2000, “Use of
Complement Activation Inhibitors in the Treatment of Autoimmune Diseases”

Chicago Nephrology Day, June 1, 2000, “Applying Microarray Technology to Renal Disease”

The University of Chicago Clinical Research Training Program, February 20, 2001, “The Design and
Analysis of Clinical Investigations”

Medical Grand Rounds, The University of lllinois at Chicago, February 22, 2001, “Diagnostic and
Therapeutic Considerations in Rapidly Progressive Glomerulonephritis”

Visiting Professor, February 26-27, 2001, Medical University of South Carolina

Invited Speaker, NIH Conference “Targets for New Therapeutics in Systemic Lupus Erythematosus,”
January 12, 2002, “Treatment of SLE by Inhibition of Complement Activation”

Department of Pathology Seminar Series, The University of Chicago, January 24, 2002, “Renal Ischemia
Reperfusion Injury - Old and New Ways to Approach the Question”

Medical Grand Rounds, The University of Chicago, March 12, 2002, “Diabetic Renal Disease”

Association of Medical Laboratory Immunologists 15" Annual Meeting, August 26, 2002, Plenary Session,
“The Use of Microarrays in Experimental and Diagnostic Pathology”

Chairperson, American Heart Association 75" Annual Meeting, November 17, 2002, Plenary Session, “The
Use of Functional Genomics in Cardiovascular Sciences”

Invited Speaker, The 7" Research Forum on Progressive Renal Diseases, Nagoya, Japan, February 8,
2003, “Use of Contemporary Molecular Biological Tools to Dissect the Pathogenesis of
Experimental Renal Diseases”

Visiting Professor, University of Pennsylvania, April 21-22, 2003

Invited Speaker, World Congress of Nephrology Satellite Symposium, Kloster Seeon, Germany, June 13,
2003, “The Role of the Complement System in Renal Disease”

Visiting Speaker, Guy’s and St. Thomas Hospital, Hammersmith Hospital and University of Wales College
of Medicine, United Kingdom, December 16-19, 2003, “Role of the Complement System in
Experimental Systemic Lupus Erythematosus”

Speaker, Peruvian Society of Nephrology, February 26, 2004, “ Lupus Nephritis - Observations from the
Experimental Animal and Potential Treatment Options in Clinical Disease”

Visiting Professor, Boston University Medical Center, April 26-27, 2004

Invited Speaker, National Kidney Foundation Meetings, April 28, 2004, “Career Choices in Nephrology”

Visiting Professor, UT Southwestern Medical Center at Dallas Excellence in Immunology Lecture Series,
December 1, 2004, “Role of Complement in Experimental Systemic Lupus Erythematosus”

Medical Grand Rounds, The University of Chicago, May 17, 2005, “Is the Movie GATACA Science Fiction?”

Invited Speaker, 42" Japan Complement Symposium, Nagoya, Japan, August 19-20, 2005

Invited Speaker, American Society of Nephrology Annual Meeting, November 10, 2005, “Complement
Activation and Tubulointerstitial Nephritis”

Visiting Professor, Indiana University Medical Center, January 11-12, 2006

Visiting Professor, Tri-Service General Hospital, Taipei, Taiwan, Republic of China, June 18-23, 2006

Visiting Professor, SUNY-Upstate Medical Center, September 21, 2006

Invited Speaker, American Society of Nephrology Annual Meeting, November 16, 2006, “Regulation of
Experimental Autoimmune Nephritis by C3a and C5a”

Visiting Professor, New York University School of Medicine, December 18, 2006

Invited Speaker, World Congress of Nephrology, Rio de Janeiro, Vascular Biology Symposium, “Why the
Interaction of Factor H with the Glomerular Endothelium is So Important,” April 21, 2007

Medical Grand Rounds, The University of Chicago, October 16, 2007, “The End-Stage Renal Disease That
Went Away - Case Reports of Wegener's Granulomatosis and 1° Anti-Phospholipid Syndrome”

Invited Speaker, American Society of Nephrology Annual Meeting, November 4, 2007, “Complement
Activation in Membranous Nephropathy: Can We Intervene Therapeutically”

Visiting Professor, Mt. Sinai School of Medicine, December 14, 2007, “What Does the Mouse Have To Do
With Translational Research in Nephrology?”

Invited Speaker, American Society of Nephrology Annual Meeting, November 6, 2008, “Inhibiting
Complement Activation: Therapeutic Potential and Pitfalls?”
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Main Research Support (as Principal Investigator; Total Direct Costs Listed)

Past

National Institutes of Health, R29 DK41873, “Complement Activation on the Glomerular
Epithelial Cell,” $350,000

National Kidney Foundation of Virginia, Research Grant, “Complement Activation on
the Glomerular Epithelial Cell,” $20,000

American Heart Association, National Center, Grant-in-Aid, “Abnormal Complement
Regulation in Glomerulonephritis,” $120,000

National Institutes of Health, R01 DK41873, “Abnormal Complement Regulation in
Glomerulonephritis,” $492,081

Arthritis Foundation, Greater Chicago Chapter, Biomedical Sciences Grant, “Isolation
and Characterization of Rodent Immune Adherence Receptors,” $20,000

National Kidney Foundation, Grant-in-Aid, “Effects of Complement Inhibition
in Glomerulonephritis,” $20,000

Arthritis Foundation, Greater Chicago Chapter, Biomedical Sciences Grant, “Effects of
Complement Inhibition in Experimental Rheumatoid Arthritis,” $60,000

National Institutes of Health, R01 DK41873, “Role of the Complement System
in Glomerulonephritis,” $656,167

Alexion Pharmaceuticals, “Use of Monclonal Anti-C5 Antibodies in Idiopathic
Membranous Nephropathy,” $12,674

Arthritis Foundation, Biomedical Sciences Grant, “Effects of Complement Inhibition
in Experimental Systemic Lupus Erythematosus,” $250,000

National Institutes of Health, R01 DK55357, “Pathogenic Role of the Complement
System in Murine Lupus,” $684,125

National Institutes of Health, Administrative Supplement for Gene Profiling Resources,
R01 DK55357, $35,000

National Institutes of Health, R21 DK57684, “Genetic and Pathologic Alterations
in Murine Diabetes,” $200,000

American Heart Association, Midwest Affiliate, Grant-in-Aid, “Endothelial Cell Targeting
of Complement and Selectin Inhibitors in Ischemia-Reperfusion Injury,” $110,000

National Institutes of Health, Administrative Supplement for the Study of Type |
Diabetes Gene Targets, U24 DK58820, $33,113

National Institutes of Health, Autoimmunity Center of Excellence, U19A146374-02,
“Anti-C5 Therapy of Lupus Nephritis,” $589,781

National Institutes of Health, NIDDK Biotechnology Centers, U24 DK58820,
“Massively Parallel DNA Analysis,” $1,030,719

Genelogic, “Gene Changes in the Kidneys and Blood Cells of Patients with Active
Lupus Nephritis and the Response of These to Successful Treatment,” $512,966

Antisense Therapeutics, “Evaluation of Antisense Therapies in MRL/lpr Mice, A
Spontaneous Model of Lupus,” $180,058

National Institutes of Health, R0O1 DK41873, “Role of the Complement System in
Glomerulonephritis,” $816,253

Juvenile Diabetes Research Foundation, Innovation Grant, “Role of Epigenetic
Alterations in Diabetic Nepropathy,” $100,000

Current (with Priority Score of most recent competitive application)

National Institutes of Health, RO1 DK55357-06, “Pathogenic Role of the Complement
System in Murine Lupus,” $1,175,000 (PS = 152)

National Institutes of Health, R21 DK74012-02, “Targeting Complement Inhibitors to the
Proximal Tubule,” $275,000 (PS = 152)

National Institutes of Health, RO1 DK41873-20, “Role of the Complement System in
Renal Disease, $1,062,500 (PS = 132)

National Institutes of Health, T32 DK07510-20, “Nephrology Research Training,”
$1,020,000 (PS = 126)
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1. Graber, M.L., R.J. Quigg, W.E. Stempsey, and S. Weis. 1983. Spurious hyperchloremia and
decreased anion gap in hyperlipidemia. Ann. Intern. Med. 98:607-609.

2. Weinberg, M.S., R. Quigg, and R.L. Krane. 1983. Retroperitoneal bleeding: hidden culprit of acute
renal failure. Urology 21:291-294.

3. Weinberg, M.S., R.J. Quigg, D.J. Salant, and D.B. Bernard. 1985. Anuric renal failure precipitated
by indomethacin and triamterene. Nephron 40:216-218.

4.  Quigg, R.J., Jr., B.A.Idelson, D.C. Yoburn, J.L. Hymes, E.C. Schick, and D.B. Bernard. 1985. Local
steroids in dialysis-associated pericardial effusion. A single intrapericardial administration of
triamcinolone. Arch. Intem. Med. 145:2249-2250.

5. Cybulsky, A.V., R.J. Quigg, and D.J. Salant. 1986. The membrane attack complex in complement-
mediated glomerular epithelial cell injury: Formation and stability of C5b-9 and C5b-7 in rat
membranous nephropathy. J. Immunol. 137:1511-1516.

6. Quigg, R.J., Jr., B.A. ldelson, A. Greenfield, R.K. Babayan, F.W. LoGerfo, and D.B. Bernard. 1986.
Transplant ureteral obstruction masquerading as recurrent rejection episodes: management by
percutaneous antegrade balloon dilatation. Am. J. Kidney Dis. 8:67-70.

7. Cybulsky, A.V., W. Lieberthal, R.J. Quigg, H.G. Rennke, and D.J. Salant. 1987. A role for
thromboxane in complement-mediated glomerular injury. Am. J. Pathol. 128:45-51.

8. Cybulsky, A.V., R.J. Quigg, J. Badalamenti, and D.J. Salant. 1987. Anti-Fx1A induces association
of Heymann nephritis antigens with microfilaments of cultured glomerular visceral epithelial cells. Am.
J. Pathol. 129:373-384.

9. Cybulsky, A.V., R.J. Quigg, and D.J. Salant. 1988. Role of the complement membrane attack
complex in glomerular injury. /n Contemporary Issues in Nephrology. Immunopathology of Renal
Disease. C.B. Wilson, B.M. Brenner, and J.H. Stein, editors. Churchill Livingstone, New York. 57-86.

10. Salant, D.J., A.V. Cybulsky, R.J. Quigg, and J. Badalamenti. 1988. The membrane attack complex
of complement. /n Nephrology: Proceedings of the Xth International Congress of Nephrology. A.M.
Davison, editor. Bailliere Tindall, London. 481-494.

11. Quigg, R.J., A.V. Cybulsky, J.B. Jacobs, and D.J. Salant. 1988. Anti-Fx1A produces complement-
dependent cytotoxicity of glomerular epithelial cells. Kidney Int. 34:43-52.

12. Quigg, R.J., D.R. Abrahamson, A.V. Cybulsky, J. Badalamenti, A.W.M. Minto, and D.J. Salant. 1989.
Studies with antibodies to cultured rat glomerular epithelial cells: Subepithelial immune deposit
formation after in vivo injection. Am. J. Pathol. 134:1125-1133.

13. Cybulsky, A.V., D.J. Salant, R.J. Quigg, J. Badalamenti, and J.V. Bonventre. 1989. Complement
C5b-9 complex activates phospholipases in glomerular epithelial cells. Am. J. Physiol. Renal,Fluid
Electrolyte Physiol. 257:F826-F836.

14. Quigg, R.J., A. Nicholson-Weller, A.V. Cybulsky, J. Badalamenti, and D.J. Salant. 1989. Decay
accelerating factor regulates complement activation on glomerular epithelial cells. J. Immunol.
142:877-882.

15. Salant, D.J., R.J. Quigg, and A.V. Cybulsky. 1989. Heymann nephritis: Mechanisms of renal injury.
Kidney Int. 35:976-984.

16. Cybulsky, A.V., J.V. Bonventre, R.J. Quigg, L.S. Wolfe, and D.J. Salant. 1990. Extracellular matrix
regulates proliferation and phospholipid turnover in glomerular epithelial cells. Am. J. Physiol.
Renal,Fluid Electrolyte Physiol. 259:F326-F337.

17. Cybulsky, A.V., J.V. Bonventre, R.J. Quigg, W. Lieberthal, and D.J. Salant. 1990. Cytosolic calcium
and protein kinase C reduce complement-mediated glomerular epithelial injury. Kidney Int. 38:803-
811.

18. Quigg, R.J., R. Gaines, P.E. Wakely, Jr., and A.C. Schoolwerth. 1991. Acute glomerulonephritis in
a patient with Rocky Mountain spotted fever. Am. J. Kidney Dis. 17:339-342.

19. Quigg, R.J., A.V. Cybulsky, and D.J. Salant. 1991. Effect of nephritogenic antibody on complement
regulation in cultured rat glomerular epithelial cells. J. Immunol. 147:838-845.

20. Quigg, R.J. 1991. Glomerular injury induced by antibody and complement. Sem. Nephrol. 11:259-
267.

21. Quigg, R.J. 1991. Isolation of a novel complement regulatory factor (GCRF) from glomerular
epithelial cells. Kidney Int. 40:668-676.
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22. Quigg, R.J. 1992. Inhibition of the alternative pathway of complement by glomerular chondroitin
sulphate proteoglycan. Immunology 76:373-377.

23. Quigg, R.J., M.L. Galishoff, A.E. Sneed, and D. Kim. 1993. Isolation and characterization of
complement receptor type 1 (CR1) from rat glomerular epithelial cells. Kidney Int, 43:730-736.

24. Quigg, R.J. and A.E. Sneed. 1994. Molecular characterization of rat glomerular epithelial cell
complement receptors. J. Am. Soc. Nephrol. 4:1900-1908.

25. Quigg, R.J. and V.M. Holers. 1995. Characterization of rat complement receptors and regulatory
proteins. CR2 and Crry are conserved, and the C3b receptor of neutrophils and platelets is distinct
from CR1. J. Immunol. 155:1481-1488.

26. Quigg, R.J., B.P. Morgan, V.M. Holers, S. Adler, A.E. Sneed, and C.F. Lo. 1995. Complement
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of rat Crry: widespread distribution of two alternative forms of Crry mMRNA. Immunogenetics 42:362-
367.
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1997. Mouse complement receptors type 1 (CR1, CD35) and 2 (CR2, CD21). Expression on normal
B cell subpopulations and decreased levels during the development of autoimmunity in MRL//prmice.
J. Immunol. 159:1557-1569.
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glomerulonephritis in C4- and C3-deficient mice. Kidney int. 53:320-330.

36. Quigg, R.J., C. He, A. Lim, D. Berthiaume, J.J. Alexander, D. Kraus, and V.M. Holers. 1998.
Transgenic mice overexpressing the complement inhibitor Crry as a soluble protein are protected
from antibody-induced glomerular injury. J. Exp. Med. 188:1321-1331.

37. Schiller, B.,, C. He, D.J. Salant, A. Lim, J.J. Alexander, and R.J. Quigg. 1998. Inhibition of
complement regulation is key to the pathogenesis of Heymann nephritis. J. Exp. Med. 188:1353-
1358.

38. Quigg, R.J., Y. Kozono, D. Berthiaume, A. Lim, D.J. Salant, A. Weinfeld, P. Griffin, E. Kremmer, and
V.M. Holers. 1998. Blockade of antibody-induced glomerulonephritis with Crry-lg, a soluble murine
complement inhibitor. J. Immunol. 160:4553-4560.

39. Van Dixhoorn, M.G., D. Salazar-Exaire, T. Sato, M.R. Daha, R.J. Quigg, J.A. Bruijn, W.G. Couser,
and E. De Heer. 1998. Anti-vitronectin antibodies enhance anti-Thy-1-induced proteinuria in PVG/c,
but not in Wistar rats. J. Am. Soc. Nephrol. 9:994-1007.

40. Alexander, J.J., A. Lim, C. He, R.L. MacDonald, V.M. Holers, and R.J. Quigg. 1999. Renal, central
nervous system and pancreatic overexpression of recombinant soluble Crry in transgenic mice. A
novel means of protection from complement-mediated injury. Immunopharm. 42:245-254.

41. Quigg, R.J. 1999. We should inhibit complement in glomerular proteinuria. Kidney Int. 56:2314-2315.
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42. Quigg, R.J., C. He, B.K. Hack, J.J. Alexander, and B.P. Morgan. 2000. Production and functional
analysis of rat CD59 and chimeric CD59-Crry as active soluble proteins in Pichia Pastoris.
Immunology 99:46-53.

43. Quigg, R.J. 2000. Modulation of disease using recombinant human endogenous complement
inhibitors. /n Therapeutic Interventions in the Complement System. J.D. Lambris and V.M. Holers,
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44. Cybulsky, A.V., M.H. Foster, R.J. Quigg, and D.J. Salant. 2000. Immunologic mechanisms of
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Hart. 2003. cDNA microarray analysis of macroregenerative and dysplastic nodules in end-stage
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Springer Semin. Immunopathol. 24:395-410.
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72. Quigg, R.J. 2004. Complement and autoimmune glomerular diseases. Curr. Dir. Autoimmun. 7:165-
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TGF-beta2 and TGF-beta3 isoforms in early mesangioproliferative glomerulonephritis. Nephron Exp.
Nephrol. 96:E111-E118.
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interpretation. Gene Expr. 12:223-230.
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87. Li, X, R.J. Quigg, J. Zhou, J.T. Ryaby, and H. Wang. 2005. Early signals for fracture healing. J. Cell
Biochem. 95:189-205.

88. He, C., M.Imai, H. Song, R.J. Quigg, and S. Tomlinson. 2005. Complement inhibitors targeted to the
proximal tubule prevent injury in experimental nephrotic syndrome and demonstrate a key role for
C5b-9. J. Immunol. 174:5750-5757.

89. Alexander, J.J.,, C. Zwingmann, and R. Quigg. 2005. MRL/lpr mice have alterations in brain
metabolism as shown with [(1)H-(13)C] NMR spectroscopy. Neurochem. Int. 47:143-151.

90. Xie, J.T., S.R. Mehendale, X. Li, R. Quigg, X. Wang, C.Z. Wang, J.A. Wu, H.H. Aung, A. Rue, G.I.
Bell, and C.S. Yuan. 2005. Anti-diabetic effect of ginsenoside Re in ob/ob mice. Biochim. Biophys.
Acta 1740:319-325.

91. Alexander, J.J., A. Jacob, L. Bao, R.L. MacDonald, and R.J. Quigg. 2005. Complement-dependent
apoptosis and inflammatory gene changes in murine lupus cerebritis. J. Immunol. 175:8312-8319.

92. Alexander, J.J., O.G.B. Aneziokoro, A. Chang, B.K. Hack, A. Markaryan, A. Jacob, R. Luo, M.
Thirman, M. Haas, and R.J. Quigg. 2006. Distinct and separable roles of the complement system in
factor H-deficient bone marrow chimeric mice with immune complex disease. J. Am. Soc. Nephrol.
17:1354-1361.

93. Wang, Y., J. Zhou, AW. Minto, B.K. Hack, J.J. Alexander, M. Haas, Y.C. Li, C.W. Heilig, and R.J.
Quigg. 2006. Altered vitamin D metabolism in type Il diabetic mouse glomeruli may provide protection
from diabetic nephropathy. Kidney Int. 70:882-891.

94. Li, X.,R.J.Quigg, J. Zhou, S. Xu, G. Masinde, S. Mohan, and D.J. Baylink. 2006. A critical evaluation
of the effect of population size and phenotypic measurement on QTL detection and localization using
a large F2 murine mapping population. Gen. Mol. Biol. 29:166-173.
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Publications 2007

95. Alexander, J.J. and R.J. Quigg. 2007. The simple design of complement factor H - Looks can be
deceiving. Mol. Immunol. 44:123-132 (PMID: 16919753).

98. Li, X., H. Wang, E. Touma, E. Rousseau, R.J. Quigg, and J.T. Ryaby. 2007. Genetic network and
pathway analysis of differentially expressed proteins during critical cellular events in fracture repair.
J. Cell Biochem. 100:527-543 (PMID: 16960878).

97. Alexander, J.J. and R.J. Quigg. 2007. Systemic lupus erythematosus and the brain: What the mice
are telling us. Neurochem. Int. 50:5-11 (PMID: 16989923).

98. Chang, A., 0.G.B. Aneziokoro, S.M. Meehan, and R.J. Quigg. 2007. The Renal Consult. Crescentic
glomerulonephritis in a patient with antinuclear and anti-neutrophil cytoplasm antibodies. Kidney Int.
71:360-365 (PMID: 17035938).

99. Bao, L., Y. Wang, A. Chang, AW. Minto, J. Zhou, H. Kang, M. Haas, and R.J. Quigg. 2007.
Unrestricted C3 activation occurs in Crry-deficient kidneys which rapidly leads to chronic renal failure.
J. Am. Soc. Nephrol. 18:811-822 (PMID: 17229915).

100. Thurman, J.M., A.M. Lenderink, P.A. Royer, K.E. Coleman, J. Zhou, J.D. Lambris, R.A. Nemenoff,
R.J. Quigg, and V.M. Holers. 2007. C3a is required for the production of CXC chemokines by tubular
epithelial cells after renal ishemia/reperfusion. J. Immunol. 178:1819-1828 (PMID: 17237432).

101. Bao, L., M. Haas, A.W. Minto, and R.J. Quigg. 2007. Decay-accelerating factor but not CD59 limits
experimental immune complex glomerulonephritis. Lab. Invest. 87:357-364 (PMID: 17259999).

102. Bao, L. and R.J. Quigg. 2007. Complement in lupus nephritis - The good, the bad, and the unknown.
Sem. Nephrol. 27.69-80 (PMID: 1733669).

103. Alexander, J.J., Y. Wang, A. Chang, A. Jacob, A. Minto, M. Karmegam, M. Haas, and R.J. Quigg.
2007. Mouse podocyte complement factor H - The functional analogue to human complement
receptor 1. J. Am. Soc. Nephrol. 18:1157-1166 (PMID: 17344423).

104. Alexander, J.J., A. Jacob, P. Vezina, H. Sekine, G.S. Gilkeson, and R.J. Quigg. 2007. Absence of
functional alternative pathway complement pathway alleviates lupus cerebritis. Eur. J. Immunol.
37:1691-701, 2007 (PMID: 17523212).

105. Puri, T.S. and R.J. Quigg. 2007. The many effects of complement C3- and C5-binding proteins in
renal injury. Sem. Nephrol. 27:321-37, 2007 (PMID: 1753009).

108. Smith, R.J., J. Alexander, R.J. Quigg, et al. New approaches to the treatment of dense deposit
disease. J. Am. Soc. Nephrol. 18:2447-56, 2007 (PMID: 17675665).

107. Lei, G., Z. Li, Y. Sun, AW. Minto, Y.X. Fu, R.J. Quigg, and J. Zhang. 2007. Negative regulation of
CD40-mediated B cell responses by E3 ubiquitin ligase Cbl-b. J. Immunol. 179:4473-9 (PMID:
17878343).

108. Jacob, A., L. Hensley, B.D. Safratowich, R.J. Quigg, and J.J Alexander. 2007. The role of the
complement cascade in endotoxin-induced septic encephalopathy. Lab Invest. 87:1186-94. (PMID:
17922019).

109. Li, X,, H. Wang, E. Touma, E. Qi, Y., Rousseau, R.J. Quigg, and J.T. Ryaby. 2007. TP508
accelerates fracture repair by promoting cell growth over cell death. Biochem. Biophys. Res.
Commun. 364:187-93. (PMID: 17942078).

110. Alexander, J.J., Zwingmann, C. A. Jacob, and R.J. Quigg. 2007. Alteration in kidney glucose and
amino acids are implicated in renal pathology in MRL/Ipr mice. BBA - Mol. Basis of Disease.
1772:1143-9. (PMID: 17942282).
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111. Alexander, J.J., A. Jacob, P.N. Cunningham, L. Hensley, and R.J. Quigg. 2008. TNF is a key
mediator of septic encephalopathy acting through its receptor, TNF receptor-1. Neurochem. Int.
52:447-56. (PMID: 17884256).

112. Zhang, Z., L. Sun, Y. Wang, G. Ning, A.W. Minto, J. Kong, R.J. Quigg, and Y.C. Li. 2008.
Renoprotective role of the vitamin D receptor in diabetic nephropathy. Kidney Int. 73:163-71 (PMID:
17928826).

113. Takase, O., P.N. Cunningham, A. Jacob, M. Hayashi, and R.J. Quigg. 2008. Inhibition of NF-kB-
dependent Bcl-xL expression by clusterin promotes albumin-induced tubular cell apoptosis. Kidney
Int. 73:567-77 (PMID: 18075502).

114. Karmegam, M. and R.J. Quigg. 2008. Pathogenesis of renal disease - complement. /n The Kidney
in Systemic Autoimmune Diseases. C.D. Pusey and J. Mason, editors. Elsevier.

115, Takase, O., T. Marumo, K. Hishikawa, T. Fujita, R.J. Quigg, and M. Hayashi. 2008.
NF-kappaB-dependent genes induced by proteinuria and identified using DNA microarrays. Clin Exp
Nephrol. 12:181-8 (PMID: 18274700).

116. Wang, Q., Y.C. Li, J. Wang, J. Kong, Y. Qi, R.J. Quigg, and X. Li. 2008. miR-17-92 cluster
accelerates adipocyte differentiation by negatively regulating tumor-suppressor Rb2/p130. Proc Nat!
Acad Sci U S A. 105:2889-94 (PMID: 18287052).

117. Wang, Q., Y. Wang, AW. Minto, J. Wang, Q. Shi, X. Li, and R.J. Quigg. 2008. MicroRNA-377 is
upregulated and can lead to increased fibronectin production in diabetic nephropathy. FASEB J.
22:4128-35 (PMID: 18716028).

118. Kulik, L., S.D. Fleming, C. Moratz, R.J. Quigg, G.J. Silverman, G.C. Tsokos, and V.M. Holers. 2009.
Pathogenic natural antibodies recognizing Annexin IV are required to develop intestinal
ischemia-reperfusion injury. J. Immunol. 182:5363-73. (PMID: 19380783).

119. Bao, L., J. Pippin, M. Haas, T. Miwa, A. Chang, A.W. Minto, M. Petkova, G. Qiao, W.C. Song, C.E.
Alpers, J. Zhang, S.J. Shankland, and R.J. Quigg. 2009. Focal and segmental glomerulosclerosis
induced in mice lacking decay-accelerating factor on T cells. J. Clin. Invest. 119:1264-74. (PMID:
19349693).

120. Li, X., R.J. Quigg, J. Zhou, W. Gu, N. Rao, and E.F. Reed. 2008 Clinical utility of microarrays:
Current status, existing challenges and future outlook. Current Genomics 9:466-74. (PMID:
19506735).

121. Sarav, M. Y. Wang, B.K. Hack, M. Jensen, L. Bao, and R.J. Quigg. 2009. The handling of albumin
and IgG by FcRn is distinct in renal and extrarenal sites J. Am. Soc. Nephrol. 20:1941-52 (PMID:
19661163).
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Patents/Computer Programs

1. Jurek, J., Clark, T. W.,, Scott, L. R., Zhou, J., Li, X., and R.J. Quigg. MADAM - Microarray Analysis
and Data Management System. (1.75). 2004. University of Chicago Functional Genomics Facility.

2. Scoft, R., Wright, 8. J., Kurtz, S. A, Clark, T., Dyanov, C., and R. Quigg. Method for determining
biological expression levels by linear programming. US Patent Number 7,031,845 issued April 18,
2008.

3. Wang, Q, Li, X., and R.J. Quigg. MicroRNA 377 as therapeutic target in diabetic nephropathy.

Provisional filing August 18, 2008. UCHI 21117.0016U1
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Exhibit B

Testimony at Trial or Deposition (Richard J. Quigg, Jr., M.D.) 2005-2009

Case:

Court:
Retained by:
Attorney:

Deposition date:

Trial date:

Case:

Court:
Retained by:
Attorney:

Deposition date:

Case:

Court:
Retained by:
Attorney:

Deposition date:

Case:

Court:
Retained by:
Attorney:

Deposition date:

Case:

Court:
Retained by:
Attorney:

Deposition date:

Trial date:

Case:

Court:
Retained by:
Attorney:
Trial date:

Case:

Court:
Retained by:
Attorney:

Deposition date:

Campillo v. Mercola, et al.

Cook County, Chicago, lllinois

Plaintiff

Miner, Barnhill & Galland (Paul Strauss)
10/19/04

7/11/05

Renee Hurley-Lacy v. lllinois Masonic Medical Center, et al.
Cook County, Chicago, lllinois

Defendant

Johnson and Bell (Brian C. Fetzer)

4/27/05

Ann G. Willis v. Jewish Hospital, et al.
Court, Louisville, Kentucky
Defendant

Weber & Rose (Karen L. Keith)
5/4/05

Sweat v. Levy

Circuit Court of Broward County, Florida
Defendant

Wicker, Smith (Steven Y. Leinicke)
5/4/05

Saia v. Arango

Circuit Court of Pinellas County, Florida
Defendant

Wicker, Smith (Kevin K. Chase)
9/13/05 and 10/14/05

10/21/05

McKinley v. Hermida, et al.

Circuit Court of Fort Broward County, Florida
Defendant

Wicker, Smith (Linda McCullough)

11/28/05

Townsend v. Total Renal Care, et al.
Circuit Court of Cook County, lllinois
Plantiff

Richard L. Berdelle, Jr., P.C.

6/10/06
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Charity Buchanan v. Steen Mortensen, M.D.
District Court of Sedgwick County, Kansas
Defendant

Foulston Siefkin (Holly A. Dyer)

7/20/06

10/20/06

Leonard L. Kulisek v. Walgreens

Circuit Court of Cook County, lllinois

Defendant

Johnson and Bell (Michael Holy and Thomas Andrews)
7/21/06

10/28/06

Burdick v. Eduardo Meza, M.D., Richard E. Field, M.D. and Ob-Gyn Assoc.
Circuit Court of the 17" Judicial County of Winnegago, lllinois

Plaintiff

Law Offices of Patrick J. Kenneally, Ltd. (Robert F. Geimer)

10/11/06

2/15/07

Duke v. Neomedica Dialysis Centers and Mohamad Barakat, M.D.
Circuit Court of Cook County, lllinois

Plaintiff

Raymond & Raymond, Ltd. (Clark Raymond)

10/30/06

Russel Darbon (administrator for Virginia Gettys) v. Dr. José Diaz
Circuit Court, Third Judicial Circuit, Madison County, lllinois
Defendant

Neville, Richards, & Wuller, L.L.C. (Tim Richards)

8/28/07

4/28/09

Spencer v. Zikos, et al

Circuit Court of Cook County, lllinois
Plaintiff

Malkinson and Halperin (John Malkinson)
10/3/07

Divito/Schnell v. Pillsbury et al.

Circuit Court of Cook County, lllinois

Plaintiff

Kralovec, Jambois, & Schwartz (Michael Shinsky)
1/29/08
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Prather vs. Barnes Jewish Hospital, et al.
St. Louis, Missouri

Defendant

Teresa Bartosiak

6/3/08

Fogarty vs. LeBeau/Waste Management, et al.
Circuit Court of Cook County, lllinois
Defendant

Johnson and Bell (Attorney Conforti)

6/12/08

Hanson v. Condell Medical Center, et al.
Circuit Court of Winnebago County, lllinois
Plaintiff

Blaizer, Kolar and Lewis (Joe Kolar)
7/15/08

8/28/09
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Medical Records Reviewed
Provider Bates identifier Total pages
Kaiser Permanente Hospital (Los Angeles Medical Center) - 1247
Southern California Permanante Medical Group SCPMG 1137
Placenta-Linda Hospital P-LH-MD 20
Kaiser Foundation Hospital (Anaheim Medical Center) KFH-MD 514
Kaiser Permanente Anaheim Medical Center (Pathology Dept) KPAMC-PD 4
Fresenius Medical Care FreseniusMC 227
Social Security Administration SSA-RD-Elkton 98
Kaiser Permanente Los Angeles Medical Center KPLAMC-MD 52

Southern California American Medical Response - 8
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Exhibit D
Depositions Reviewed - Bechara v. Kaiser Foundation Health Plan

Deponent Date Taken Exhibits
Donald F. Nortman, M.D. 10/19/2006 2
Peter C. D. Pelikan, M.D. 10/12/2006 4
Howard A. Bessen, M.D. 10/9/2006 2
Thomas A. Pfeffer, M.D. 9/6/2006 6

Shailesh P. Patel, M.D. 9/13/2006 15
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Exhibit E
Literature Reviewed

Brown JR, Birkmeyer NJ, O'Connor GT. 2007. Meta-analysis comparing the effectiveness and
adverse outcomes of antifibrinolytic agents in cardiac surgery. Circulation. 115:2801-2813.

Colwell CW, Chelly JE, Murkin JM, et al. 2007. Randomized study of aprotinin effect on transfusions
and blood loss in primary THA. Clin. Orthop. Relat. Res. 465:189-195.

Cosgrove DM, Heric B, Lytle BW, et al. 1992. Aprotinin therapy for reoperative myocardial
revascularization: a placebo-controlled study. Ann. Thoracic Surg. 54:1031-1036; discussion
1036-1038.

D'Ambra MN, Akins CW, Blackstone EH, et al. 1996. Aprotinin in primary valve replacement and
reconstruction: a multicenter, double-blind, placebo-controlled trial. J. Thoracic Cardiovasc. Surg.
112:1081-1089.

Fauli A, Gomar C, Campistol JM, Alvarez L, Manig AM, Matute P. 2005. Kidney-specific proteins in
patients receiving aprotinin at high- and low-dose regimens during coronary artery bypass graft
with cardiopulmonary bypass. Eur. J. Anaesthesiol. 22:666-671.

Fergusson DA, Hebert PC, Mazer CD, et al. 2008. A comparison of aprotinin and lysine analogues
in high-risk cardiac surgery. N. Engl. J. Med. 358:2319-2331.

Gagne J, Griesdale D, Schneeweiss S. 2009. Aprotinin and risk of death and renal dysfunction in
patients undergoing cardiac surgery: a meta-analysis of epidemiologic studies. Pharmacoepidem.
Drug Safety. 18:259-268.

Greilich PE, Jessen ME, Satyanarayana N, et al. 2009. The effect of epsilon-aminocaproic acid and
aprotinin on fibrinolysis and blood loss in patients undergoing primary, isolated coronary artery
bypass surgery: a randomized, double-blind, placebo-controlled, noninferiority trial. Anesth. Analg.
109:15-24.

Karkouti K, Beattie WS, Dattilo KM, et al. 2006. A propensity score case-control comparison of
aprotinin and tranexamic acid in high-transfusion-risk cardiac surgery. Transfusion. 46:327-338.

Kincaid EH, Ashburn DA, Hoyle JR, Reichert MG, Hammon JW, Kon ND. 2005. Does the combination
of aprotinin and angiotensin-converting enzyme inhibitor cause renal failure after cardiac surgery?

Ann. Thorac. Surg. 80:1388-93.

Lemmer JH, Stanford W, Bonney SL, et al. 1995. Aprotinin for coronary artery bypass grafting:
effect on postoperative renal function. Ann. Thoracic Surg. 59:132-136.
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Lemmer M, Dilling EW, Morton JR, et al. 1996. Aprotinin for primary coronaty artery bypass
grafting: a muiticenter trial of three dose regimens. Ann. Thoracic Surg. 62:1659-1667; discussion
1667-1658.

Levy JH, Pifarre R, Schaff HV, et al. 1995. A multicenter, double-blind, placebo-controlled trial of
aprotinin for reducing blood loss and the requirement for donor-blood transfusion in patients
undergoing repeat coronary artery bypass grafting. Circulation. 92:2236-2244.

Mangano DT, Tudor IC, Dietzel C. 2006. The risk associated with aprotinin in cardiac surgery. N.
Engl. J. Med, Jan 354:353-365.

Mangano DT, Miao Y, Vuylsteke A, et al. 2007. Mortality associated with aprotinin during 5 years
following coronary artery bypass graft surgery. J. Am. Med. Assoc. 297:471-479,

Schneeweiss S, Seeger JD, Landon J, Walker AM. 2008. Aprotinin during coronary-artery bypass
grafting and risk of death. N. Engl. J. Med. 358:771-783.

Seto S, Kher V, Scicli AG, Beierwaltes WH, Carretero OA. 1983. The effect of aprotinin (a serine
protease Inhibitor) on renal function and renin release. Hypertension. 5:893-899.

Shaw AD, Stafford-Smith M, White WD, et al. 2008. The effect of aprotinin on outcome after
coronary-artery bypass grafting. N. Engl. J. Med. 358:784-793.

Wagener G, Gubitosa G, Wang S, Borregaard N, Kim M, Lee HT.2008. Increased incidence of acute
kidney Injury with aprotinin use during cardiac surgery detected with urinary NGAL.Am. J. Nephrol.
28:576-582.

Antunes PE, Prieto D, Ferrao de Oliveira J, Antunes MJ. 2004. Renal dysfunction after myocardial
revascularization. Eur. J. Cardiothorac. Surg. Apr 25:597-604.

Conlon PJ, Stafford-Smith M, White WD, et al. 1999. Acute renal failure following cardiac surgery.
Nephrol. Dial. Transplant. 14:1158-1162.

Ishani A, Xue JL, Himmelfarb J, et al. 2009. Acute kidney injury increases risk of ESRD among elderly.
J. Am. Soc. Nephrol. Jan 20:223-228.

Lins RL, Elseviers MM, Daelemans R. 2006. Severity scoring and mortality 1 year after acute renal
failure. Nephrol. Dial. Transplamt. 21:1066-1068.

Mangano CM, Diamondstaine LS, Ramsay JG, Aggarwal A, Herskowitz A, Mangano DT. 1998. Renal
dysfunction after myocardial revascularization: risk factors, adverse outcomes, and hospital
resource utilization. The Multicenter Stuidy of Perioperative Ischemia Research Group. Ann. fmternmn.
Med. 128:194-2083.
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Mangos GJ, Brown MA, Chan WY, Horton D, Trew P, Whitworth JA. 1995. Acute renal failure
following cardiac surgery: incidence, outcomesand risk factors. Aust. New Zeal. J. Med. 25:284-289.

Noble JS, Simpson K, Allison ME. 2006. Long-term quality of life and hospital mortality in patients
treated with intermittent or continuous hemodialysis for acute renal and respiratory failure. Ren.
Fail. 2006:323-330.

Ostermann ME, Taube D, Morgan CJ, Evans TW. 2000. Acute renal failure following
cardiopulmonary bypass: a changing picture. Inten. Care Med. May 26:565-571

Schiffl H. 2006. Renal recovery from acute tubular necrosis requiring renal replacement therapy:
a prospective study in critically ill patients. Nephrol. Dial. Transplant. 21:1248-1252.

Zanardo G, Michielon P, Paccagnella A, et al. 1994. Acute renal failure in the patient undergoing

cardiac operation. Prevalence, mortality rate, and main risk factors. J. Thorac. Cardiovasc. Surg.
107:1489-1495.
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Exhibit F
Expert Reports Reviewed

Dr. Mark Dershwitz
Dr. Curt Furberg

Dr. Mark Heath

Dr. Mark Eisenberg
Dr. Chirag Parikh

Dr. Suzanne Parisian
Dr. F. Gary Toback
Dr. Luca Vricella
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THE UNIVERSITY OF CHICAGO
DEPARTMENT OF MEDICINE
SECTION OF NEPHROLOGY
5841 SOUTH MARYLAND AVENUE « MC 5100
CHICAGO « ILLINOIS 60637

RICHARD J. QUIGG, M.D. TELEPHONE: (773) 702-0757
Professor of Medicine FACSIMILE: (773) 702-4816
E-MAIL: rquigs@ uchicago.edu

Legal Fees 2008-9

Record review, written or telephone reports $400/hour

Personal appearance at deposition or trial $500/hour
Travel within Chicago 8 hours minimum

Travel outside of Chicago 2 day minimum (8 hours/day)



