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1

30 OCTOBER 2007 -- 2:00 P.M.

2

(In Chambers)

3

THE COURT:

Let's start off with the question of

4

whether or not a consolidated class action complaint

5

will be filed.

6

and ask whether you've discussed this with the Bard

7

attorneys.

8
9

Let me start with Mr. Migliori on that

MR. MIGLIORI:
Thank you.

First of all, good afternoon.

We have spoken about class action

10

complaints.

11

few areas that we probably have pretty close agreement

12

that we can come up with a process for the class action

13

litigation.

We actually think that this is one of the

14

We'd like to be able to formulate a class

15

complaint in the next 60 to 90 days and have that ready

16

for the Court.

17

THE COURT:

Can you tell me sort of en gross

18

what you had in mind in terms of what class or

19

subclasses you're thinking about as you put this thing

20

together.

21

MR. MIGLIORI:

I think that there are, and

22

Teresa Toriseva, who is also lead counsel,

23

me or add, but I think generally speaking the class

24

action complaints that are filed are cases that are on

25

behalf of a class that would be defined as people with
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1

recalled product implanted but with no current

2

complaints or symptomatic reaction;

3

individual st ate law that would allow for a medical

4

monitoring or some similar type of relief, those

5

complaints h ave contemplated that type of relief.

6

and based on

And then there are other consumer-based class

7

action complaints filed that are not medical monitoring

8

necessa rily, pe r se,

9

get -- I think there are seven or eight cu rrently

and I think we would just simply

10

pending.

11

for it tha t aren't cur rently filed, but I think what

12

the goal would be is to try to fashion a complaint that

13

encompasses the few st ates that permit a ce rtain type

14

of action to go forward into one complaint with a

15

properly representative Plaintiff for each type of

16

case.

There are probably 10 or 11 st ates that allow

17

So it would involve meshing different state law

18

complaints into a single complaint; but I think, again,

19

it's more of a st reamlining p rocess.

20

change wha t's currently pending as much as give us more

21

efficiency moving forward.

22
23

THE COURT:

It's not going to

Have you worked with

Mr. Hollingsworth and Mr. Griffis?

24

MR. GRI FFIS:

25

THE COURT:

Yes.
I knew I'd get it right .

K aren M. Wischnowsky, RPR-RMR-CRR
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1

that might look?

2

about that?

Have you all talked to each other

3

MR. HOLLINGSWORTH:

4

MS. LATIMER:

And Miss Latimer.

That's okay.

I'm going to speak

I'll address this with the Court's

5

up anyway.

6

permission.

7

of one class action being filed,

8

very much in agreement with, the idea that we ought to

9

resolve it once.

10

We have had a dialogue about the concept
which our clients are

Obviously our position is we don't think any

11

cl ass would be certified, and that would be a question

12

for you at a later time; but right now we don't have

13

any in formation about what that class might possibly

14

look like.

15

There are nine federal class actions on file.

16

Four of those purport to be national classes or

17

national plus territory, U.S. territory classes.

18

Another five are singl e-state class actions.

19

them explicitly seek personal injury classes, again, on

20

a national basis.

21

medical monitoring causes o f a ction.

Some of

Some appear to be single-state

22

So we are really at a disadvantage in terms of

23

making any kind of proposal about s chedule or what we

24

would need to make that work because we don't know what

25

that's going to look l ike; and 60 days or 90 days is a
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1

very reasonable proposal, it seems to me.
What's more reasonable,

2

THE COURT:

3

MS. LAT IME R:

6 0 or 9 0?

Our client is very interested in

4

getting this very obviously important issue resolved.

5

The cases have been on file for some time.

6

the case that brought us to your Honor and formed the

7

MDL started out as a class action.

8

that the Plaintiffs, you know,

9

about this.

In fact,

So it's our view

have had time to think

10

On the other hand, we know that they have to get

11

all the other counsel in on the master class action, i f

12

that's the right terminology.

13

6 0 days.

14

with it, but I need to make one othe r observation i f I

15

could, you r Honor.

16

So we would not oppose

We would not oppose 9 0.

We're com fortable

There are -- we're aware right now of about 25 0

17

federal cases that are on file.

18

those or fewer than half have been already transferred

19

to your Honor for purposes o f this MDL.

20

expectation that in the event that a class would be

21

certified,

22

that a number o f those cases, at least possibly those

23

Plainti f fs,

24
25

Only about hal f of

It's our

again, not something I'm anticipating,

but

will be members o f the class.

And so we believe that the class issue needs to
be resolved first, that there ought to be a schedule in
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1

place to allow us to do that first and,

2

about the schedule that had been incorporated in other

3

MDLs, but that even seems premature to me.

4

THE COURT:

you know,

talk

I think that's putting the cart

5

before the horse, and let me throw another point out to

6

you.

7

even the class action that's been f iled here, I had

8

some conceptual issues with how does this work.

9

those issues that I have stern from my own ignorance

At some point along the way, as I thought about

And

10

about the product itsel f; how it works; how it's

11

failed; what the potential is f or f ailure in those

12

folks who have them now, they're walking around with

13

them; what happens if it breaks; do you have any

14

numbers on whether or not i f you get past it being

15

inside for a year, two years, do you then have a lower

16

percentage o f it failing.

17

So a t some point what I'm going to ask, and I'd

18

like you to think about it on a going-forward basis at

19

one of these conferences of f the record, I'd like both

20

sides maybe to work together on a little bit of a

21

tutorial that addresses those questions because

22

ultimately I'm going to have to figure that out when we

23

get to the whole class certification issue.

24
25

And that would be greatly helpful to me, too,
trying to think about how we go forward even on the

Karen M. Wischnowsky, RPR-RMR-CRR
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1

individual cases and talking about working them up.

2

There's -- one of our agenda items is to talk

3

about identifying some bellwether cases for trial, I

4

prefer to think of it as for settlement, but I think I

5

need to have that information in order to make an

6

informed judgment about that.
So what I think we will do is this because as I

7
8

sit here and listen to you, I don't want to impose

9

unworkable deadlines.

If we go out 6 0 days, that

10

includes the holidays coming up, and I think it's

11

unrealistic to think that you're going to get it all

12

done and you'd have to come back and ask for more.
What I'll do is ask you to prepare an order that

13
14

requires Plaintiffs to file a proposed consolidated

15

class action complaint at the end o f 9 0 days.
Now, I'm a reasonable person.

16

If you get to the

17

eighty-ninth day and you need a couple more days, talk

18

to the other side; and if you get agreement with the

19

other side, if you need a little extra time, then just

20

let us know that it's going to be a couple of days

21

beyond the date.

22

Judge Almond doesn't want to hear about, I need an

23

extension and he won't give me one.
MR. MIGLIORI:

24
25

I don't want to hear about, and

Could I speak on one of those

issues?

Karen M. Wischnowsky, RPR-RMR-CRR
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Sure.

1

THE COURT:

2

MR. MIGL I OR I:

The concept of a tutorial is

3

great.

4

cases, we're s tarting to put together what we're

5

calling sort of a blue-ribbon panel of experts who can

6

sort of talk about the shape and scope of the problem;

7

and at whatever level the tutorial would be,

8

actually enjoy the opportunity to share that

9

information.

10

We'd love that.

THE COURT:

I n fact, in just preparing our

we

I don't think I want to have -- I

11

don't want a medical school course.

12

to know the fundamentals of -- you know,

13

of or just about all of the complaints that have been

14

transferred here.

15

stories in those complaints.

16

So I've read,

I really just need
I 've read all

you know, all of the

It's bare bones.

But what I need to know are the things that are

17

not in the complaints, like if you have someone who's

18

walking around with one of these things and what's the

19

failure rate, does the length of time that it's inside

20

somehow inform whether it's going to fail or not fail,

21

what's the nonfailure rate, and that sort of thing

22

because at some point, as I say,

23

important.

that will be

24

So I appreciate your panel of experts.

25

may do is have them address those kinds of questions
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1

and then funnel me the information at some point.

2

MR.

M IGL IORI:

And what we had contemplated

3

given the Court's agenda is maybe we'd even incorporate

4

some of what at least our experts are telling us into

5

the fashioned complaint.

6

we'll put that in.

So over that period of time,

7

But on the concept of the class actions going

8

first and being the primary issue, this is the ma jor

9

area of dispute because, as the Court knows from

10

reading some of the individual complaints, we don't

11

want the class action discovery and that process to

12

somehow put people with real-life inju ries, real-life

13

problems aside because there are individual complaints

14

filed for people who are very sick, who are in critical

15

condition.

16

So we would be -- just to get it out on the

17

record,

18

do on the class action side be a parallel track for

19

what we do for individuals.

20

we think it's very important that whatever we

THE COURT:

I understand that, and that's why I

21

say I know you're talking about bellwethers for trial.

22

I'm talking about bellwethers for settlement before you

23

get too far off the track.

24
25

Have you talked about filing a master complaint
for individual pe rsonal inju ry actions?

Karen M. Wischnowsky, RPR-RMR-CRR
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MS.

1

Be fore we even move on, one other

LATIME R:

2

thing on the class or a couple other things that I just

3

want to ma ke sure that we're tal king about the same

4

thing.

5

Since there are these I'l l say I think it's nine

6

federal cl ass actions that are filed that we're aware

7

of right now, it is the proposal that those classes

8

will be withdrawn, and is counsel in a position to

9

control those cases and those lawyers su ch that we're

10
11

just dealing with one?
THE COURT:

I think that goes without saying.

12

If we're going to go this route with a consolidated, I

13

think and I understood Mr. Migliori to be saying that

14

what he's proposing to do is to bring in all of the

15

claims there so you're dealing with one compl aint, I'm

16

dealing with one complaint, and then we'll sort it out.

17

MR. MIGLIORI:

It is.

And in the September 11th

18

litigation that we have for aviation se curity cases, we

19

don't ever dismiss the individual complaints for

20

toll ing reasons; but we have a master complaint that

21

supersedes, and it tries to incorporate the claims.

22

But when it gets to damages,

it's very important

23

not to dismiss the individual complaints be cause there

24

may be prayers that are specific that we want to be

25

preserved.

So I thin k as a process, there are those

Karen M. Wischnowsky, RPR-RMR-CRR
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1

that are filed with the MDL number and then in the

2

original docket numbers that don't ever get dismissed,

3

and that's what I would anticipate.
THE COURT:

4

And what I would ask you all to do

5

is to work out the particulars on that so that

6

everybody's on the same page as far as what we're

7

doing, but I can appre ciate your concerns.
MS.

8
9

LATIMER:

And then my se cond and final

observation with respe ct to the class, and I'll address

10

the bellwether issue i f that makes sense present the

11

agenda, but what we are contemplating and what I think

12

is required by lexicon is either an amendment of one of

13

the cases that's already been transferred in for

14

purposes of developing this master class even if it's a

15

wholesale substitution of ideas and class

16

representatives and so forth.

17

a brand new filing directly into the MDL for purposes

18

of this.
THE COURT:

19

We're not talking about

I don't think you can file into the

I know somebod y raised that at the very first

20

MDL.

21

meeting; and from what I've read, I don't think you can

22

do that.

23

me at some authority that says you can; but I don't

24

think you can.

25

If you think you can,

MR. MIGLIORI:

then you need to point

Our position is that you can file

Karen M. Wischnowsky, RPR-RMR-CRR
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1

a master complaint directly into the MDL, wh ich is

2

di f ferent from a new action.

3

That's d ifferent because I think

THE COURT:

4

that that's really tak ing what's already here and

5

massaging it and giving it a dif ferent form; but to

6

file cases d irectly in, I don't th ink you can do that.

7

MR. MIGLIORI:

I f you want to speak to that

8

MS. TORISEVA:

Your Honor, there is

9

that has

been done and is being done in the Vioxx MDL, and it is

10

a management issue.

11

do it this way.

12

You can identify the appropr iate venue i f you were to

13

file originally in the appropriat e venue under the

14

federal statute that gives venue when you file the

15

case, file it directly into the MDL.

16

It's,

frankly, more ef fic ient to

You can file d ire ctly into the MDL.

In the event the MDL is not success ful in

17

finalizing a sett lement, wh ich means the cases go back

18

to the federal district courts where they originally

19

belonged, then those remain and are still appropriate.

20

What is required is the consent of the De fendant

21

to stipulate to th is venue being an appropriate venue

22

for that purpose with the agreement, and Mr. M igliori

23

has the order.

24
25

MR. M IGLIORI:
earlier,

We provided th is to Defendants

but this is what Judge Fallon did for that

Karen M. Wischnowsky, RPR-RMR-CRR
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1

purpose.
Well,

THE COURT:

2

I'm not going to decide it

3

now.

4

other.

5

route, then tell me, and we can take that up when we

6

meet again.

7

I hear you saying is you don't go that route.

If you have agreement and you can wor k this

MS.

8
9

What I would urge you to do is to tal k to each

If you do not have agreement,

TOR ISEVA:

I thin k what

I believe it requires a certain

consent that's voluntary on the part of the Defendant

10

in order for it to work.

11

agreement.

12

THE COURT:

13

can't do it unilaterally.

14

It's like a tolling

And if you don't have that, then you

MS. LAT IMER:

We de cline to consent to that.

15

We're not going to waive our lexicon rights at this

16

point.

17

MS.

TOR ISEVA:

18

THE COURT:

Then the issue is resolved.

So that's the end of that, and you

19

can ta ke that ba ck and say hello to Judge Fallon for

20

me.

21

Let's get ba ck to item number 2 on the agenda,

22

and that is the filing of a master complaint for the

23

personal injury actions.

24

about this?

25

MR. MIGL IORI:

Have you tal ked to each other

We have in the same context that

Karen M. Wischnowsky, RPR-RMR-CRR

Case 1:07-md-01842-ML-LDA Document 43 Filed 11/09/07 Page 14 of 46 PageID #: 55927
14

1

we've -- again, in other litigations that we have been

2

invol ved, and there are different ways to do it, but

3

typically there would be a filing of an individual

4

master complaint that would have the basic elements and

5

then there would be individual doc keted cases that

6

would exist on the doc ket but would allow for new

7

cases.

8

process, new cases would be adopted.

9
10

Instead of to have to go through the tag-along

THE COURT:

What is the benefit of doing that?

MR. M IGL IORI:

It really is tied into this other

11

issue of the l exicon; that is, if, in fact,

12

to be ef ficient and try to get this so we can get our

13

arms around all the cases, as the Defendants have

14

as ked, and to get their Plain tiff fact sheets so they

15

can figure out the scope of their probl em, which is

16

what we're all trying to do, then the goal woul d be to

17

come up with a system that gets complaints before this

18

Court as quickly, as efficientl y, as appropriately as

19

possibl e without having to fil e in a local district,

20

get tagged along.

21

the goal is

We don't know -- as of ye t, we don't have any

22

agreement on accepting service voluntarily, so then

23

going through the service process,

24

that add cost,

25

doing al l the things

time and delay.

So it real l y -- these issues, although they're
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separated on the agenda, really fall in the same goal.

2

If you're trying to do this e ff iciently, these really

3

should come togethe r, and we haven't been able to come

4

to an agreement on trying to streamline this process.
Are you still tal king about it?

5

THE COURT:

6

MS. LATIMER:

We're not tal king at this point on

7

the notion of filing a master complaint on the

8

individual personal in jury cases.

9

THE COURT:

10

What about accepting service?

MS. LATIMER:

On service, we are amenable of

11

accepting service pursuant to the -- so long as we get

12

the benefi t that the MDL would allow.

13

THE COURT:

14

you include that.

15

the order.

16

it before it goes out.

17

that.

18

Why don't you do this.

Why don't

I'm going to have Mr. Migliori draw

Obviously, you're going to ta ke a loo k at
So you two can collaborate on

So let's include that with your re quirement.
MS. LATIMER:

Yes.

And as to the -- again, the

19

individual or the master complaint on the individual

20

personal injury cases, our client is opposed to that

21

and thinks that, again,

22

implicated,

23

the real claims and possible defenses are.

24
25

its lexicon rights are being

that we're not getting a fair look at what

We're c reating all sorts of conflicts of law,
problems a t the outset, and it's just a work-around of
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the MDL and lexicon as opposed to something that is

2

designed to be a complementary process.

3

to that.

4

I have to tell you,

THE COURT:

So we object

I'm not

5

convinced that that helps matters along as much as you

6

say it does.

7

individual personal injury action, you're going to

8

evaluate that on the basis of its facts and its law and

9

then decide where you're going to go with it.

10

It seems to me if you've got an

So I'm not totally convinced on that one.

And

11

where you don't have an agreement, I'm not going to

12

muscle people into an agreement.

13

MR. MIGLIORI:

It does require consent.

The

14

reality is that we have been on another issue working

15

very closely to try to finalize what's called a

16

Plaintiff fact sheet.

17

THE COURT:

I'm glad you raised that.

That

18

wasn't on the agenda items, and afterwards I thought,

19

gee, I thought they were really interested in doing

20

that, and it sounded like a good idea to me.

21

M S. LATIMER:

22

MR. MIGLIORI:

We're close on that.
It's folded into the case

23

management o rder,

24

tries to attac k so much, including Plaintiff fact

25

sheets; but the reason this whole thing works in terms

which is more complicated because it

Karen M. Wischnowsky, RPR-RMR-CRR
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of effi ciency is be cause the po int is to get here quick

2

enough where the Plaintiff fact sheet which does

3

provide all that individual information --

4

And you're going to need that no

THE COURT:

So it see ms to me

5

matter what form you bring it in.

6

why gum up the works with another layer of a so-called

7

master complain t when you're going to do it anyway on

8

the individuals.

9

I'm delighted to hear you say you're working

10

very closely 'on that; and so I hope on ce you've gotten

11

final on that, obviously send me a copy of what you've

12

agreed to, and if -- and we really ou ght to be able to

13

address when those are going to go out and what kind of

14

a time frame you're going to need to have those

15

returned.

16

These folks need that .
I'm afraid the status

MR. GRIFFIS:

we're at

We've negotiated through 9 5 percent

17

a final impasse.

18

of it, and we're very close; but I don't think we're

19

going to be able to get the rest of t he way be cause the

20

one point that we're stuck on is what we consider the

21

most important question.

22

THE COURT:

23

MR. GR I F F IS:

Which one is that?
That is we believe that each

24

Plaintiff should be required to state whethe r t hey

25

contend that their ring broke.
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THE COURT:

2

MR. GRI F FIS:

That?
Whether the memory recoil ring in

3

the product broke, which is the sub je ct of the recall ,

4

the sub ject o f 9 0 percent of the dockets, subje ct o f 9 0

5

percent o f the liability theories in the class action,

6

et cetera.

7

In our view, the Plaintif fs' version doesn't

8

adequately tell us that and would enable individual

9

Plaintiffs to not reall y answer that question and not

10

reveal that information.

11

questions, do you contend that the ring broke.

12

THE COURT:

So we have very frank

Let's do this with that be cause that

13

concerns me greatly because I don't think you can move

14

ahead until you've got those.

15

vehi cle that, as I say, will save everybody a lot of

16

time, ef fort and wil l -- as you say,

17

people out there who want to have s ome compensation,

18

not only now but into the future, for whatever else

19

they're going to have to go through.

20

our goal ought to be ultimately.

21

I think that that's a

you've got sick

So that's what

What I would suggest you do is this.

To the

22

extent that you have agreed on what it's going to look

23

like, put thos e items together.

24

haven't, let's isolate the areas that you say you don't

25

h ave agreement on and l et's talk about those next time

To the extent that you
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1

we get together; and if need be, we'll have a hearing

2

on that, and I'll issue an order.

3

strongly that Plainti f fs are going to have to answer

4

those kinds of questions.
MR.

5

M IGLIORI:

But I feel very

And we're glad to do it, your

In fact, we've gotten through the whole

6

Honor.

7

process.

8

litigation like this is very, very important.

9

we're stuck is now they're trying to get to, even in

The concept o f the Plainti f f fact sheet in a
Where

10

normal litigation, the contention interrogatories that

11

are usually preserved until experts are retained and

12

they want in a preliminary disclosure contentions.

13

THE COURT:

This may be where I'm not as

14

familiar with the facts as you all are; but if someone

15

has undergone a repair surgery because the thing

16

they had all kinds o f internal injuries and they took

17

the thing out and it's broken, they know it was broken.

18

So if somebody's got that situat ion, they ought to be

19

able to answer that question.

20

If they don't know, then they ought to be able

21

to say they don't know; but at least the Defendants

22

then know this is somebody we'll have to fol low up on

23

because I don't view the fact sheet as foreclosing

24

additional discovery in those cases where you're going

25

to need to do some follow-up; but what it does is it
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1

eliminates those cases where you've got -- it's very

2

clear what's happened.

3
4
5
6
7

And neither does a contention

MR. G R I FFI S:

interrogatory shut the door forever.
THE COURT:

And these folks need to know what

they're dealing with.
MR. MIGL IORI:

Absolutely,

your Honor.

Just so

8

the Court's aware, the friction is that the De fendants

9

are trying to shape this as a ring-break-only issue as

10

opposed to a failure o f a product, whether it's

11

recalled or not recalled.

12

products that are not working.

13

recalled, and some haven't been.

14

nonrecalled products here.

15

THE COURT:

16

MR. MIGLIOR I:

We now have an MDL over
Some have been
There are cases of

That's part of what I need to know.
So we'll disclose all of the
We just don't want -- since

17

injuries as we know them.

18

it's posed as a contention, we don't want the omission

19

of a positive answer to say, okay,

20

the group.

21

from what we learn, and that's the point of a Plaintiff

22

fact sheet.

23

this isn't part of

It has to be what we're able to discern now

And as we get further in time and get more

24

medical information and get more expert testimony, then

25

we can say either yes or no.

Sort of the 3 0 (b) ( 6)
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1

answer, if you don't answer it, then it must be no.
Can someone on this side answer this

THE COURT:

2
3

question f or me .

4

recalls.

As I understan d it, there were two

5

MR. G RIFF I S :

6

THE COURT:

7

Three.

What was the basis for the

three recalls?
T he basis for all three o f the

MR. G R I FFIS :

8
9

There were three recalls.

recalls were reports of memory recoil ring breaking .

10

M S . LATIME R:

11

THE COURT:

12

MS.

In different products .
Okay.

T OR ISE VA:

Your Honor, i f I may just

13

brief l y, I thin k the tutorial you mentioned i s an

14

excellent idea.

15

di fferent version,

16

di fferent versions probably .

I think you'll get two completely
and you need two completely

I suspect t hat their version from t he medicine

17
18

to the product f ailur e is a l l going to be di f ferent

19

from what our version is.

20

perspective, it makes sense, it seems to me, for you to

21

probably hear a brie f version from each of us i f you

22

want,

23

sort of a f fect all o f these issues we're currently

24

grappling wit h.

25

And from our clients'

I think, the total picture.

THE COURT:

And it really does

We ' ll get to that bridge eventua l ly.
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(

1

I'm l earning as I go along.

2

more about this than I do.

3

an id e a at some point.

4

us to understand the me chanics of what's involved to be

5

able to inte l l ige ntly addr ess some o f the issues that

6

you have.

7

As I say , you all know
I thr e w that out there as

I think it wou l d be helpful to

But I would say at the v e ry least that you nee d

8

to work on those fact sheets.

9

9 5 p erce nt or agreement on 9 5 p e r c e nt of it.

As you say, you've got
On the

10

five percent where you don't, if we can help you, and

11

here's where maybe Judge Almond could mediate a little

12

bit and try to work around that to see how we can get

13

these things finali z ed so you can start and I can issue

14

an ord e r that says these are going to be use d and

15

you've got X number of days to complete it and return

16

it.

17

MS. LAT IMER:

That ' s possibl e.

With the advice

18

that you've just g iven us, we may be able to resolve

19

t he last five p e r cent.

20

MR. M I GL IOR I:

21

THE C O U RT:

I don't know.
W e 'll continue to talk.

I don ' t think yo u ought to view it

22

as this is the end o f discovery,

23

foreclosing; but I think if you have some unanswe red

24

questions, and it may we l l be that some of these people

25

can't answer the que stion, then of course you ' re going

that we 're
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1
2

The p o i nt of doing the fact s heet i s not to have

3

to ask all the ques tions that they do have answers to

4

during the cours e of a depos ition or an interrogator y.

5

MR.

MIGLIOR I :

I know i t's not formal l y on the

6

agenda, but co-involved with the Plai nti ff fact sheet

7

is a De fendant fact sheet that we've proposed.

8

that actually speaks on an individual bas is to what

9

Davol or Bard knew about a parti cular patient in many

10
11

And

respects .
And it's not b road, general liability discovery

12

as much as it's that we know from doctors ,

13

who have removed product that Davol or i ts

14

rep resentatives were very quick to get out to the

15

doctor and try to get the product bac k, get the actual

16

explanted p roduct in its own posses sion.

17

agreed; s ome doctors resisted.

18

product ; s ome we don't.

19

(

to be able to follow up w i th discovery.

for example,

Some doctors

So we have some

There a re very specific facts on a case-by -case

20

basis whi c h s hape the whole story, and it's very common

21

to have a Defendant fac t sheet, and we've p roposed one .

22

We ' ve received a wholes ale " we ' re not willing to do it

23

at this time " respons e.

24

co -involved.

25

So we t h i n k t hat these a re

Again, we understand the Court's position.

Karen M. Wischnowsky, RPR-RMR- CRR

We

Case 1:07-md-01842-ML-LDA Document 43 Filed 11/09/07 Page 24 of 46 PageID #: 55937
24

1

don't need to get the who le story done at o ne moment.

2

We do thin k that,

3

be co ncurrent.

4

should bring to the mag istrate or get advice from the

5

Court at the next conference when maybe we can send

6

both copies o f what we're propo sing t o the Court.

And so that may be someth ing that we

THE COURT:

7

on a case-spe ci f ic bas is, it sh ould

Let' s deal with one at a time

8

because I th ink i f I give you t o o much to do,

9

g oing t o get nothing done.

you're

S o what I w o u l d suggest that you do is, let ' s

10

Let's get t he Plaint i f f fact sheets

11

clean this one up.

12

g oing .

13

defense side, t hink ab o ut the possibi l ity on indi vidual

14

cases whether or not it makes se nse t o have some bit o f

15

a form .

16

y ou're go ing to answer these quest i ons anyways.

17

going to answer them t his way or you ' re go ing to answer

18

them ano ther way.

19

Y ou're g o ing to have to do th ose.

On the

Otherwise, you're going t o be answering

Why don't you think about it at the very least

20

and see if there ' s some way you might be able t o

21

comprom ise on d o wn the road o n t he s e.

22

You're

MR. GR I FF I S:

What we think, your Honor, as

23

Mr. Migliori suggested , is that this is primarily a

24

schedu l in g issue, not a discovery issue.

25

have some disagreements with the consent
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It's time and what f orm.

1

THE COURT:

2

MR. GR I FFIS:

It ' s mostly a question of whether

3

the Defendants are supposed to spend that time right

4

now answering a bunch of case-specific discovery rather

5

than engaged in some other aspect of this process .

6

THE C OURT:

That's why I say I think we put that

7

one aside f or now and concentrate on finali z ing a

8

Plaintiff's form so we can get these out and these

9

folks know what they're dealing wi t h.

10
11

Let's move right into bell wether trials.
you all talked about whether that makes sense?

12

MS. LATIME R:

13

THE COURT:

14

Have

We haven't - You can say you tal ked.

You don't

have to say you agreed.

15

MR. MIGLIO R I :

16

MS.

LATIME R:

I can quote.
We didn't get much further than a

17

suggest i on b y P l aintiffs' counse l that they thought it

18

was appr opr i ate and a response by us that we thought

19

not appropriate and certainly not appropriate yet .

20

It's not even somethin g that we're com fortable in

21

discussing yet because we don't know what the array of

22

cases is.

23

It's interesting to hear the observations of

24

c ounsel that we're dealing with mult i ple products, some

25

recalled, some not recalled, not just about ring
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1

breaks, it's about a whole range of p roduct failures,

2

i t ' s about a whole range o f injuries.

3

So what that instinctivel y te l l s me i s what is

4

it that a bellwether tr ial would b e representat ive of,

5

what would it be setti ng the value for, i f, in fact,

6

there were a value needed to be set.

7

because I don't know how the

8

now.

9

THE COURT:

I don't know

what the array is right

Let me make a suggestion to you

10

because, as I understood this when the case first came

11

in, it really was on product fai l ure ring breaks .

12

That's how I understood it .

13

Now,

I may be informed la ter on that it ' s

14

something more than that, but I unde rstood and most of

15

the individual cases I've read seem to be saying j ust

16

that .

17

ind i vidual cases,

18

attribute d and then there are gradations o f in jury that

19

have occurred with multiple repa i r surgeries and long

20

hospital i z ations, everything from that end to someone

21

w h o ended up in the E R, they did an MR I, took it out

22

and is doing fine .

23

And it occur red to me as I w as re a ding the
I think I r ecall one de ath that is

We have, the loca l folks know our

24

magistrate judge o f legendary settleme nt capabilities,

25

J udge Love gre en, who is doing just se ttlement
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1

conferences these days.

2

about a thousand years?
MAGIST RATE AL MON D:

3
4
5

He has been around for what,

At least.

Before I was

born.
THE COURT:

And he is highly respected in the

He spent many, many years as a pract i c ing

6

community .

7

lawyer and many, many years here as a magistrate judge.

8

And as I say,

9

is settlement conferences.

10

he ' s on recall status now, so all he does

I would like to pull him int o this.

H is

11

availability, however, after next June is questionable.

12

These retired guys a ctua l ly like to do th ings other

13

than work.

14

you on what I call a more representat i ve group of these

15

real ring break cases so that both s ides get a sense of

16

where we are, sort of an early neutral evaluation, if

17

not an a ctual settlement c onference, so that you know

18

what the ballpark is, this side knows what the ballpark

19

is , and then as you approach each of the other hundreds

20

of i ndividua l cases out there, I thin k you ' ll have

21

those numbers in mind.

22

those would be very, very helpful for you to have.

23

So if I can get h i m on board to work with

And his observations,

I t hink

As I say, though, his ava ilabilit y after next

24

June is quest ionable, and so i t would mean that you

25

would have to fairly soon start wo r king up I thought
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1

maybe 6 to 10 cases, and I'd like you t o think about

2

that.

3

representative, as I say,

4

spent three months in a hospital w i th multiple repa ir

5

surgeries to the person who showed up in the ER on a

6

Saturday night and had a relat ively simple surgery and

7

then got to go home.

8
9
10

MS .

LATIME R:

everybody f rom the person who

I guess my problem right now is I

don't know how to do that be fore June .

We don ' t even

have an agreement on the fact shee t .

11
12

Work up 6 to 10, and make them t r uly

THE COURT:

You wil l .

You will have an

agreement o n that probably in a month.

13

MS . LATIMER:

Then we ' ll get a fact sheet

14

returned to us, and then we'l l start to get medical

15

records, and i t will be very di f ficult for us to get a

16

handle on what, again,

17

THE COUR T:

i s the array.

What I ' m suggesting is, I'd like you

18

to spend some time doing t hat because I think that that

19

would be a valuable exercise for you .

20

MS. LATIME R:

But I don't understand how to pic k

21

the six to work up, I guess is my poi nt.

22

the Plainti ffs' selection.

23

THE COURT:

So,

It's all in

t here fore

I thin k you've got the complaints as

24

well .

25

say, as I read through them, I see gradations of

You've read them as well as I have ; and as I
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And what I would suggest you do is look at how

1

in jury.

2

many repair surgeries, what kinds o f injuries were

3

involved,

4

sort of th i n g as the common denominator because

5

obviously you're goi ng to have people di fferent ages,

6

whether or not they're workin g,

7

wages, that kind o f thing ; but I ' m talking about a

8

common denominator on the in jury and the medicals.

9

what was the length of hospital stay and that

MS. LATIME R:

Right.

what they made, lost

I understand your Honor's

I disagree that we're going to be able to

10

observation.

11

assess and figure out what common denominators exist in

12

relatively short order.

13

THE CO URT:

I don ' t think so.

I think you folks

14

have been at this for a whole lot l onger than I have;

15

and I think that if you put your mind to it, you've got

16

all kinds o f great minds in this r oom , that if you look

17

hard enough and you work hard enough at it,

18

work up a hal f a dozen of these.

19

in next June, he could do one or two a week.

20

MR.

GRIF FIS :

you could

For him to have you

One issue th a t we ' re facing, your

21

Honor, in evaluating the cases is that what medical

22

literature shows and what our e xperien ce is with our

23

he rnia repair produ cts is that a significant pe rcentage

24

of patients who have a hernia repair with any device or

25

even using a techni que ca l led tissue-to- tissue repair
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1

where no devi ce is used at all have pain, discomfort,

2

have various complications; and,

3

significant percentage of all patient s who have ever

4

had a hern ia are potential Plain tiffs to the extent

5

that they f eel that they've -- you know,

6

unhappy w i th their surgery.

7

there fore, a

they're

We believe that up to 9 0 percent or more of the

8

cases that are in federal court or in the pipeline

9

coming to f ederal court r i ght now f all i nto that type.

10

THE COURT:

I 'm tal king about thos e where

11

there ' s had to be a repair.

12

M R. GRI F FIS:

13

E ven where there's had to be a

repair, your Honor

14

THE CO UR T :

15

MS.

16

T HE CO URT :

Where there's been a break.

TORISEVA:

Your Honor, if I coul d spe a k

Because those, you're not going to

17

walk away from those.

18

break and i t' s punctured some internal organs, you've

19

got somebody who i s really sic k and had t o have repair

20

surgery.

21

The reality is,

i f you've had a

That ' s why I say if you con centrate on those,

22

those are the one s that you're ult i mate l y goi ng to have

23

to settle anyway s .

24
25

MS. LAT I ME R :

You're not going to try those.
My point is,

that information just

is entirely in the Plainti ffs ' hands - -
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2

I t will be in your hands as soon as

THE COURT:

1

you get the fact sheet.

3

MR. M I GLIORI:

4

MS. LAT I ME R:

5
6

I n 3 0 days, your Honor .
I hope that to be the case, your

Honor.
THE COURT:

I would like you to reall y think

7

about choosing some of these and utili zing his

8

services.

9

As I say, his availability therea f ter is limited.

I think it would be very valuable to you.
So

10

i f we're going to move this along,

11

o f these before him sooner rather than later.

12

tal king about the ones that I ' ve read where it's pretty

13

clear something broke, it cut somebody up inside, it ' s

14

out now, but they ' ve had to have two,

15

surgeries,

16

I'd like to get some
So I'm

three, four

they wer e in for however long.

He's going to measure for you and he's going to

17

give you his eyeba l l on what the c ase is worth, and I

18

think that that's valuable in formation that both sides

19

shoul d have on a going - forward basis.

20

MS. L AT I MER:

Your Honor, one other observation

21

on the bel lwether, and this I think is probabl y well

22

beyond what the Court is ta l king about ; but it ' s one

23

thing to enl i s t the mediator services for evaluation

24

purposes, but on the bellwether trial itself,

25

to point out now that we're going to have addit ional
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1

objections to that issue.

2

THE C O URT:

That ' s why I said I'm not going to

3

talk about bellwether tr i als because I ' m not so sure

4

about those.

5

evaluations , which is a different animal.
MS. LATIMER :

6
7

I understand because since we

started out with the be l l wether trial monik e r - -

8
9

I'm talking about e arl y neutral

THE C O URT:

I took executive prerogat ive and

privilege and turned it i nto what I really wanted to

10

talk about, and so now you know where I ' m coming from,

11

and I t hink w e saved the whole bell wether trial issue

12

for another day because I don ' t th i nk you have

13

agreement on that.

14

MR.

MIGLIO RI:

As long as w e ' re moving, this is

15

very posit i ve movement, is there a time period - - this

16

is the breakdown I have.

17

we'v e id entified in federal court as of the 26th, there

18

are as many as 2 9 that ar e ring break or ple d as ring

19

failure cases.

20

pleading.

21

Of the 1 6 3 complaints that

In others, it ' s unclear in the

We will identify - - we can do it probably within

22

three weeks, id e ntify th e 6 to 10 that we'd like to

23

propose for t hat purpose and get the PFS out with those

24

cases.

25

THE C O URT:

I think that would be really
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1

helpful.

2
3

what the ring break cases are.

4

that an evaluation that we might get would be

5

representative o f -- even of the next ring bre ak case,

6

and yet my client very much wants to identify those

7

cases in part for the reasons you ' re suggesting.

8
9

MR. GR I F FIS:

I am still concerned

First we'd like to see the fact

sheets for all o f the ring break cases.

10

THE CO URT:

That goes without saying; but the

11

first step is, you ' ve got to i denti fy which ones they

12

are.

13

up the fact sheet, that we can, the next time we meet,

14

set some deadlines for when we're g o i n g to do certain

15

things maybe with specific cases; but i f I don't

16

mention it now, you won't do it until the next time .

17

So I thin k i f you do that in tandem w i th working

I think we have talked about direct filing cases

18

into the MDL.

19

management order.

20

disclosures ?

21

(

I would ve ry much like to know

MS. LAT IME R:

MR.

Let's s kip over number 6, status of case
How are you doing on your 2 6 ( f)

GR I F FI S :

We're wor kin g on schedu l ing a

22

conference, and I ' ve proposed four t i mes and dates next

23

wee k to have that con ference.

24

THE COURT:

25

MR. MIGLIO RI :

Okay.

Very good.

If I may as k,

j ust because we
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1

have so many people working on the case,

2

from m y o ffice, m y l aw partner, is there anything else?
MR.

3

KLOK :

Two items,

y o ur Honor,

Rhett K l o k

on the PFS,

We're reall y one question

4

going ba ck t o that quickly.

5

away, which i s what the Court has covered already.

6

it real l y shouldn 't t ake that l o n g for us to even - 

7

maybe even a phone hearing to get that issue be fore the

8

Court.

9

of the same question and how it's ph rased.

10

So

It's rea l l y a quest i on o f putting t wo versions

THE COURT:

That would be helpful, and I think

11

especiall y i f Judge Al mond is the one that's going to

12

med i ate that.

13

MR. K LOK:

There may be t wo smaller issues, but

14

that ' s the main issue.

15

and Mr. Miglio ri brought up, I have to call our

16

technical expert, but he's at ou r availability ; and as

17

long as the s chedul e allows it, we can fit into any o f

18

the four s cheduled dates.

19

THE COURT :

20

MR .

21

THE C O U RT :

22

management order.

Have you all thought about what that

23

should look l ike?

And hopefully you have some

24

agreement .

25

KLOK:

On the issue that your Honor

So it's going to happen next week?
It's going to happen .
Let ' s go ba c k now t o the case

I see n odding heads .

MR. MIGLIORI:

That's a good thing.

We've thought about it.
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2

before the l ast hearing actually,

3

everyone's been contemplating it s i nce then; but we got

4

a response from them last night with a mock-up.

5

is the red-line version.

your Honor, and

This

So we haven ' t finished talking about it because

6

I think that it may well be the

7

there wasn ' t time.

8

case that we can, since the issues on wh ich we disagree

9

aren't issues that are integral to the issues on which

10

we do agree for the most part, we can probably put

11

together a shorter case management order on which we do

12

agree and subm i t that fairly quickly and then leave the

13

remaining issues for later.
THE COURT:

14

Why don't you go ahead and do that

15

because I think the sooner we get that filed, the

16

better.

17

MR. MIGLIORI :

I think we tried to get at too

18

many issues in one document, and I th i nk i t ' s better if

19

we piecemeal it.

20

THE COURT:

That's fine.

And to the extent that

21

you have some issues that you need to be addressed, put

22

them on for one of the later confe rences, or if you

23

need to file a motion, then do that.

24
(

We submitted o ne to Plainti ffs

MR. GRI F FIS:

1

25

Pending mot i ons.

Thank you for the l i st.

It

was not as extensive as I thought it was goi ng to be,
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1

thankfully.

2

those?

Any thoughts on scheduling hearings on

Let me ask you on the Von Essen case, in the

3
4

New Jersey case, and I remember the young man

5

representing Plaintiff in that case was very anxious to

6

go back to state court in New Jersey,

7

have ob jected to the remand.

8

movement at all on that particular case?

9

tried to settle it ?

10
11
12
13

I know you all

Has there been any
Has anybody

Have you tried to do anything with

it?
MR. GR IFFIS:

No .

We don't have discovery on

which to base it.
MR . MIGLIORI:

I think there are some motions

14

that are probably either moot or should be delayed

15

because they relate to class issues, but the remand

16

seemed to be a discrete group.

17

THE COURT :

Okay.

I will look over those again;

18

and to the extent that I think I need a hearing or to

19

hear argument on i t, I wil l schedule those.

20

some days that are better for you than others, or are

21

you all pretty much available?

22
23
24
25

M R. MIGLIORI:

Are there

I think the afternoon works well

for travel pu rposes, but a ny day is f i ne for us .
THE COURT :

We'll try t o keep that in mind for

you folks that have to travel; and to the extent we can
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1

do them without argument, that one in particular stands

2

out i n my mind be cause you've a l l pretty much arg ued it

3

to death in your papers .
M R.

4

I want to say a couple o f things

G RI F FIS:

5

about some of the items on the list so that you won't

6

de c i de them.

7

don't know if you have a copy --

On the first item on the list, and I

Do you have that ?

8

THE COURT:

9

MR . MIGLIORI:
THE COURT:

10
11

I'm going to mark i t up.

Do you

mind ?

12

M R. MIGLIORI:

13

MR.

14

You can have mine, your Honor.

G RI F FIS:

Not at all.
The first item is the motion to

dism iss the Monteil complaint, and -Yes.

15

THE COURT:

16

MR. GRI F FI S:

17

MR. MIGL IORI:

Are you withdrawing that ?

We are not.
I thin k we sa i d effectively we

18

have becau s e it's going to be moot until we see what ' s

19

pled.
So you are withdrawing it ?

20

T HE COURT:

21

MR. MIGL IORI:

22

MR. GR I F FI S:

Without pre j udice.
They're withd rawing the motion

23

upon which our motion is made, so i t wi l l then become

24

moot.

25

THE COURT:

Why don't you f ile a s tipulation
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1
2

that withdraws everything.
MR. MIGLIORI:

U nless you' re saying we ' re

3

withdrawing our complaint.

4

complaint filed.

5

complaint into a master class complai n t.

6

We're goi ng to keep the

We're going to incorporate the

THE CO URT:

Why don't you come up with a

I think what you're doing is, you're not

7

stipulation.

8

moving to dismiss this particular one,

9

holding of f and at some point you ' ll be filing

10

something else.

11

MR .

12

THE COURT:

13

G R I F F I S:

That's likely the case.
For the time be i ng, what I don't

want to have is a motion pending.

14

MR. MIGL I O RI:

15

THE COURT:

We ' ll file a stipulation.

So let's do someth ing with it that

16

puts it to rest without p r e jud i ce .

17

refile it when he files the amended.

18

but you're

MR. GR I F F I S:

Obvious l y you can
Okay.

T he other one I wanted to bring to

19

your Honor ' s attent ion is the Campbell case.

20

the first case actually filed.

21

Bard or Davol, although Bard and Davol was sued.

22

does not involve the Bard or Davol patch.

23

the Kugel patch.

24

corporation, and the gentleman who is representing the

25

surgical cent ers stood up at the last hearing and

That w a s

It does not involve
It

I t involves

It was manufa ctured by a different
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1

mentioned that he had a motion to dismiss pending.
THE COURT:

2
3

case?
MR. GRIF FIS:

4
5

What is the Plaintiff saying in that

him,

Well, I don't want to speak for

but not much.

6

MR. MIGLIORI:

7

MR. GRI F FIS :

That's not our case.
He ' s not here today, and I don't

8

want to speak for him; but our position is that this

9

case doesn ' t belong in front of your Honor because it

10

doesn't involve the Composix Kugel patch, and we wil l

11

move to remand that case.

12

THE COURT :

13

summary judgment.

14

Well, you've got a motion for

MR. GRI F FIS:

And we th ink that motion should be

15

decided by the judge on remand and he l d in abeyance for

16

now.

17

You should not rule on it.
THE COUR T:

So what you're as k ing me, then, is

18

to remand it?

19

quickly so I can do that.

What you need to do is file that motion

20

MR. GRI F FIS:

21

THE COURT:

Yes.

And why don ' t you do yoursel f and me

22

a favor and call the other side and ask if he's going

23

to object to the remand because if he isn't,

24

it as an assented -to motion, and then with a click

25

you're back.

Y ou're back in Ar kansas.

Okay.
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MR . MIGLIORI:

1

When you aske d Kirby - - as

2

liaison, I'll be glad to do anythin g.

3

I d o n't need t o do anything on that issue?
THE COURT:

4

D o I trust that

Don't d o anyth i n g on that one.

He

5

is going t o call Plaintiffs' coun s e l ,

6

he's moving to remand i t .

7

counsel is on board, go ahead and d o i t as an

8

assented - to motion, which I will then grant.

9

to go back t hrough t he M DL and back to Arkansas, and

10

tell him that

Make sure if Plaint iffs'

that way we can move that one along.

It's got

Thank you.

11

How about any o f the ot hers?

12

MR. GRIFFIS:

13

ment ion was Mathein.

14

one that's mentioned before the section of mat ters that

15

have been resolved by agreement.

16

In this one,

The other one t hat I wanted to
I t ' s on page 2 , and it's the la s t

Plaint iffs pointed out that we did
There are a number o f case s

17

not answe r the complaint.

18

that were transfe rred to the M D L before an answer was

19

due, and an answer is needed in this case; and what I

20

would propose, that the CMO t hat we ' re working on,

21

s et a dead l ine for all those answer s , in cluding t his

22

one.

23

MR. MIGLIORI :

j ust

There's one case in par ticular,

24

it's not our case, but in trying to gather this

25

information for the Court,

I learned from one counsel
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1

that there's a dispute on the other side of that where

2

Plainti ffs' counsel is being told that they d idn't

3

respond in time and so they should be - - or they didn't

4

file a brief for a particular motion to dismiss or

5

something li ke that.

6
7
8
9

I know that that counsel wou l d want me to ask
that the same be true for responses to pending motions .
THE CO URT :

Why don't you talk to Plaintif fs'

c ounsel in that case and get together with Mr. Griffis

10

and come up with a stipulation that will give both

11

sides the time that they need to do whatever they need

12

on those.

13

MR. GRI FFIS:

14

THE C O UR T:

15

Very wel l .
So we can take care of that.

Great.

Any others that you wanted to talk about ?

16

MR. GRI F FIS:

17

THE C O URT:

No, your Honor.
And then we'll t ake care of the rest

18

of them, and the others that you recorded have been

19

resolved by agreement.

20

file s omething formal l y that ta kes care of those.

21

MR . MIGLIORI :

I think you're going to need to

I think , your Honor,

i f I may,

22

those were pending mot ions unti l the tag -along .

23

they're a ctually moot.

24

abundan c e of caution, but they were motions for stay

25

that hadn't been resolved; and then the case got

So

We put them in out of an
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1

transfe rred to you, which the automatic stay was in

2

place, so they were really ruled upon.
THE COURT:

3

All right .

And then w e have -- you

4

mentioned some others that have not been trans ferred.

5

Have those been transfer red since you did you r list?
M R. MIGLIORI:

6

We've had two since tag -along

7

orders, and I believe those were inc o rporctted with the

8

othe rs.

9

I thin k we had 107 or 8 filings and now,

The last time we were in f ront o f your Honor,
by our count,

10

16 9 filings, and not all of them have been trans ferred

11

yet.
THE COURT:

12

Unless there's any othe r i ssue that

13

you want to talk about that is not on the o f ficial

14

agenda, the next item is really to talk about the next

15

meeting.

16

would be a good t i me ?

17

give you when I know I am available.

18

afternoons wor k better ?

19

D . C . , a re you able to fl y up and back the same day ?

So have you all thought about that ?

20

MS. L A TIME R:

21

THE COURT:

22

MS.

LATIME R:

When

I have some dates that I can
And you say the

You fol ks who come up from

We can.
Save you r clien t a l i ttle money.
We can, and a 1: 0 0 start is

23

actually a little better for us so we can actually get

24

out.

25

THE COURT:

Can you get here fo r one?
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1

MS. LAT IMER:

2

THE COURT:

Yes.
I had - - because I think if we can

3

get together on a monthly basis, it will he l p us buil d

4

a little bit of momentum and move things along.

5

avail able the 30th of November, wh ich is a Friday; the

6

5 th of December, which is a Wednesday; the 6th, the

7

Thursday; and the 7 th, the Friday.

8

best for a l l of you.

9

M R . M IGLIORI:

10

11

MS. LATIMER:

So t ell me what's

They all wor k for me, your Honor .
I have a confl ict on the 30th,

your Honor.
THE COURT:

12

Do you want to try the 5th ?

Actual l y, I can't do one that day.

13

Wednesday.

14

have to do two.

15

one.

16

I have

It's a
I would

So why don't we go with the 6th at

And what I woul d ask you to do, I've asked

17

Mr . Migl i or i to put an order together .

18

going to send a copy over to you fol ks, and if there ' s

19

anything

20

you need to massa ge it or whatever.

Obviously he ' s

you folks look it over t o the extent that

21

Now, on that issue on the Pl aintiff fact sheet,

22

isolate - - I didn't catch this f e l l a ' s name over here .

23

MR .

24

THE COURT:

25

K LOK:

Rhett Klok.
You're goi ng to i solate those couple

of questions that you say you have some disagreement
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What I would suggest is that you ma ke

1

over.

2

arrangements to have a telephone c o n ference so that any

3

of you who want to participate by ph o ne can do that.

4

Phone conference though, no more than two per side.

5

Otherwise it gets a little cra z y,

6

to resolve that and get those th ings done and read y to

7

go out because I really think that's the key to move

8

these things along and we can f igure out what we're

9

dealing with because , like you, I don ' t know what we ' re

10
11

I th i nk.

Let's try

dealing with.
I know what they think the y're d e aling with; but

12

what you have in mind, what you have in mind and what

13

the y have in mind is not the same thing.

14

MR.

KLOK :

Your Honor,

would it be of assistance

15

for both sides to have the 26 (f) conference perhaps

16

with the assistance of the magistrate, who I understand

17

is an expert on electronic discovery i ssues?

18

THE COUR T:

No, and I' l l t e ll you why.

I f you

19

get to a point where you'v e got any electronic

20

dis covery dispute, you can file your motion and go see

21

the magistrate j udge; but I think you a l l are experts

22

at what you do, you know what you're required to

23

disclose, I trust you to do that without our

24

assistance.

25

bac k, I expect I ' l l get a motio n and you'll have s o me

And t o the extent t hat somebody's holding
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1

business.
KLOK:

2

MR .

3

THE COURT:

4

MR.

5

THE COURT:

KLOK:

your Honor.

Use us when you really need us.
Yes.
Anything else today?

Have a safe

Have a good holiday, and I'll see you

6

trip home.

7

December 6 th.

8

Thank you,

( Ad journed)

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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