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I. INTRODUCTION

This class certification motion is premature and must be rejected outright or
taken off-calendar to permit discovery to take place. Plaintiff Sonia Stalker
(“Plaintiff”) filed this motion to create an artificial record of “progress” in an effort
to avoid dismissal, stay, or transfer of this action. Under controlling Ninth Circuit
law, this matter should be dismissed—or, at a minimum, transferred to the Southern
District of California where two other actions purporting to represent the same class
are pending (one of which is the undisputed first-filed action).’

If the Court reaches the merits, Plaintiff’s motion must be denied because she
is wrong on the law and has failed to satisfy her heavy burden under Rule 23. In an
effort to avoid proving that individual issues do not predominate, Plaintiff takes
extraordinary legal positions. Her claim that the Court can certify a nationwide class
based solely on the pleadings, for example, flies in the face of the Ninth Circuit’s
recent reiteration that “[the law] requires district courts to ensure that Rule 23
requirements are actually met, not simply presumed from the pleadings.” Dukes v.
Wal-Mart Stores, Inc., 603 F.3d 571, 582 (9th Cir. 2010). Nor is Plaintiff entitled to
seek certification based on the bare assertion, without evidence, that California law
will apply to the claims of class members from across the nation, particularly where
the only evidence establishes Shape-ups® are manufactured outside of California
and only a fraction of the shoes were purchased and used here. Finally, the claim
that individual circumstances are irrelevant to claims brought under California’s

Unfair Competition Law (“UCL”)? is contradicted by the many recent California

! The Court presently has under submission defendant Skechers U.S.A., Inc.’s (“Skechers”)
Motion to Dismiss [Dkt. # 7], which seeks dismissal, stay or transfer of this action based or
the pendency of the first-filed action entitled Grabowski v. Skechers US4, Inc., case no. 10-
CV-1300 JM (WVG), and another related case entitled Morga et al. v. Skechers U.S.A.,
Inc., case no. 10-CV-1780 MMA (BGS), in the Southern District. In opposing Skechers’
Motion to Dismiss, plaintiff argued that her action is “progressing faster.” (Stalker Opp. at
2 [Dkt. # 15].) As explained in Skechers’ reply brief in support of its Motion to Dismiss,
there is no “progressing faster” exception to the rule requiring dismissal of this redundant
gction. (Reply at 4 [Dkt. # 20].)

Mot. at 3 (“The UCL finds liability without any showing of actual deception, reliance or
causation on behalf of the class”) (emphasis zlldded); at 10 (“a court may adjudicate a UCL
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