IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
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MEMORANDUM OPINION AND ORDER
MATTHEW F. KENNELLY, District Judge:
Certain objectors to the court-approved settlement in this class action have filed
notices of appeal. Under the terms of the settlement agreement between the plaintiff
class and defendant Ford Motor Company, the pendency of an appeal operates as a
stay on carrying out the settlement terms, including payment of claims by class
members. Plaintiffs argue that the appeals are frivolous, and they contend that the
delay caused by the appeals will increase the costs of administration by a significant
amount.
Plaintiffs have asked the Court to require the objectors to post a bond.
Specifically, they ask the Court to require the objectors “to each post an appeal bond
pursuant to Rule 7 of the Federal Rules of Appellate Procedure (FRAP) as security to
ensure against the additional taxable appellate costs and administrative costs that these
frivolous appeals will inflict.” Pl.’s Mem. in Support of Mot. to Require Objectors to Post
Appeal Bonds (dkt. no. 336) at 1. Plaintiffs argue that the appropriate amount of the
bond is $77,000, $25,000 of this representing what plaintiffs argue will be “the direct
taxable costs of the appeal” and $52,000 representing “the administrative costs of the
delay caused by the appeal.” Id. The Court will deal with the “delay costs” issue first
and then will address the taxable costs issue.

Federal Rule of Appellate Procedure 7, entitled “Bond for Costs on Appeal in a
Civil Case,” says that “[i]n a civil case, the district court may require an appellant to file a
bond or provide other security in any form and amount necessary to ensure payment of
costs on appeal.” Fed. R. App. P. 7. The costs available on appeal are defined in
Federal Rule of Appellate Procedure 39. Rule 39(c) provides for “the cost of producing
necessary copies of a brief or appendix, or copies of records authorized by Rule 30(f).”
Fed. R. App. P. 39(c). Rule 39(e) provides that certain costs on appeal are taxable in
the district court: “(1) the preparation and transmission of the record; (2) the reporter’s
transcript, if needed to determine the appeal; (3) premiums paid for a supersedeas bond
or other bond to preserve rights pending appeal; and (4) the fee for filing the notice of
appeal.” Fed. R. App. P. 39(e). The extra expenses of administration that plaintiffs will
incur do not fall within any of these categories.
A number of Circuits have held that “costs on appeal” in Rule 7 also “includes all
expenses defined as ‘costs’ by an applicable fee-shifting statute, including attorney’s
fees.” Azizian v. Federated Dept. Stores, Inc., 499 F.3d 950, 958 (9th Cir. 2007)
(collecting cases); cf. Marek v. Chesney, 473 U.S. 1, 9 (1985) (“costs” as used in
Federal Rule of Civil Procedure 68 includes attorney’s fees awardable under 42 U.S.C.
§ 1988). Plaintiffs do not contend, however, that the extra administrative expenses in
question fall within this category either.
Another possible source of authority is Federal Rule of Appellate Procedure 38.
Rule 38 says that “i[f] a court of appeals determines that an appeal is frivolous, it may,
after a separately filed motion or notice from the court and reasonable opportunity to
respond, award just damages and single or double costs to the appellee.” Fed. R. App.
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P. 38. Plaintiffs suggest that the requested bond is justified as a means of securing
payment of amounts the Seventh Circuit might ultimately impose under Rule 38. The
Court disagrees. The extra administrative expenses that comprise the basis for
plaintiffs’ requested bond might constitute “just damages” that could be awarded in the
event of a frivolousness finding, but they vastly exceed “single or double costs.” Rule 7,
quoted earlier, limits a bond to an amount necessary to secure payment of “costs on
appeal.” Fed. R. App. P. 7 (emphasis added). The Rule, by its terms, does not include
“damages” potentially recoverable under Rule 38.
In Sckolnick v. Harlow, 820 F.2d 13 (1st Cir. 1987) (per curiam), which plaintiffs
cite in their reply brief, the First Circuit affirmed a district court’s order under Rule 7
requiring an appellant to post a $5,000 bond “as security for appellate costs.” Id. at 14.
Neither the basis for the district court’s ruling nor the reason for the particular bond
amount that it required was particularly clear. On appeal, the First Circuit stated that a
bond for costs of $5,000 “is by no means unprecedented”; it also noted that the record
established that a $5,000 bond would impose no hardship on the appellant and that
there was evidence that the appellant was “a litigious pro se who has filed numerous
lawsuits,” id. at 15, factors that have not been shown to exist in the present case. The
court went on to state that “although the district court did not expressly make a finding
that the appeal … was frivolous, we note that defendants’ motion below requesting a
bond sought ‘security for the costs, including attorneys’ fees, which may be awarded by
the United States Court of Appeals for the First Circuit.’” Id. It affirmed the bond order
on the basis that the district court had not abused its discretion in concluding that the
appellate court might find the appeal frivolous and impose costs under Rule 38. Id.
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The Court respectfully disagrees with Sckolnick. If the appeals in the present
case are frivolous – a subject on which the Court expresses no view – then plaintiffs’
remedy is to seek “just damages” from the Seventh Circuit under Rule 38, if and when
they prevail on appeal. See, e.g., In re Diet Drugs Products Liab. Litig., No. MDL 1203,
Civ. A. 99-20593, 2000 WL 1665134, at *6 (E.D. Pa. Nov. 6, 2000). The Court agrees
with those courts that have determined that Rule 7 does not permit a district court to
include in a bond damages that the court of appeals might later award under Rule 38.
See Azizian, 499 F.3d at 960-61. As the D.C. Circuit has stated, “it is for the court of
appeals and not the district court to decide whether Rule 38 costs and damages should
be allowed in any given case.” In re American President Lines, Inc., 779 F.2d 714, 717
(D.C. Cir. 1985). The Court also agrees with the Ninth Circuit’s admonition in Azizian
that
[a]llowing district courts to impose high Rule 7 bonds . . . where the appeals
might be found frivolous risks impermissibly encumbering appellants’ right to
appeal and effectively preempting [the appellate] court’s prerogative to make its
own frivolousness determination.
Azizian, 499 F.3d at 961 (internal quotation marks, citations, and bracketing omitted).
Plaintiffs also cite decisions by a number of district courts that have concluded, in
situations like the present one, that Rule 7 allows a court to require an appellant to post
a bond in an amount sufficient to cover extra administrative costs that a party otherwise
would not have incurred. See, e.g., Heekin v. Anthem, Inc., No. 1:05-cv-01908-TWP,
2013 WL 752637, at *1-2 (S.D. Ind. Feb. 27, 2013) (collecting cases); In re Uponor, Inc.
F1807 Plumbing Fittings Products Liab. Litig., No. 11-MD-2247 ADM/JJK, 2012 WL
3984542, at *2 (D. Minn. Sept. 11, 2012). This Court, respectfully, does not find these
decisions persuasive. None of them explains how a rule that expressly allows requiring
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a bond only to secure payment of recoverable costs (which, under some statutes,
includes recoverable attorney’s fees) can be read to authorize posting a bond to secure
payment of expenses that are not recoverable costs.
The Court also notes that Federal Rule of Civil Procedure 62, which concerns
supersedeas bonds, does not authorize the relief that plaintiffs request. Rule 62(d) says
that “[i]f an appeal is taken, the appellant may obtain a stay by supersedeas bond . . . .”
Fed. R. Civ. P. 62(d). By its terms, this rule applies only when the appellant asks the
court to impose a stay. See, e.g., In re Diet Drugs Products Liab. Litig., 2000 WL
1665134, at *2-3. The objectors have not sought a stay. Rather, the execution of the
settlement is on hold pursuant to a term in the parties’ settlement agreement.1 Thus
Rule 62 does not authorize imposition of a bond to secure payment of plaintiffs’ extra
costs of settlement administration.
Plaintiffs also ask the Court to impose a bond to cover taxable costs. Rule 7
unquestionably permits this. Plaintiffs ask the Court to set a bond in the amount of
$25,000. They offer no support, however, for the proposition that taxable costs could
amount to $25,000 or anything close to it. There is no reasonable possibility that the
expense of preparing transcripts (likely just the preliminary approval and final approval
hearings regarding the settlement), the expense of duplicating the record, the expense
of duplicating the briefs, and the appellate filing fee will approach this amount. Rule 7 is
not intended to authorize a court to impose a bond in order to deter or prevent an

1

There was nothing to prevent the parties from entering into a settlement that would have not
required a stay in the event of an appeal. This would have left it to any appellant to ask for a
stay if it wanted one, which in turn would have triggered the requirement for a supersedeas
bond under Rule 62(d). The Court also notes that plaintiffs could have negotiated for a fee and
expense award that expressly covered any additional administrative costs resulting from an
appeal.
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appeal. The Court will require plaintiffs to post a bond in the amount of $5,000, which is
a much more reasonable estimate of the likely costs on appeal.
Conclusion
For the reasons stated above, the Court grants plaintiffs’ motions for bond in part
and denies them in part [dkt. nos. 336 & 345]. Each appellant in this case is directed to
post, by no later than August 19, 2013, a bond in the amount of $5,000 to cover taxable
costs on appeal. The Court otherwise denies plaintiffs’ motions.

________________________________
MATTHEW F.KENNELLY
United States District Judge
Date: August 12, 2013
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