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INTRODUCTION
Each of the Track 1 Plaintiffs’ three-hundred-plus page Complaints alleges at its core that
through “false and deceptive marketing of prescription opioids,” the Manufacturer Defendants sold
“far greater quantities of prescription opioids than they know could be necessary for legitimate
medical uses.” Cleveland Corrected Second Am. Compl. (Dkt. 508) ¶¶ 9, 14; Summit Corrected
Second Am. Compl. (Dkt. 514) ¶¶ 9, 14; Cuyahoga Corrected Second Am. Compl. (Dkt. 521) ¶¶
9, 14. Plaintiffs plead 11 counts, including common law fraud and RICO violations, over a time
period of more than two decades, and—in total—seek hundreds of billions of dollars for harm they
claim resulted from the improper prescribing of Defendants’ FDA-approved opioids.
Given the breadth of claims Plaintiffs have chosen to pursue, an undeniably massive
discovery burden has been placed on Defendants. To date, the Manufacturer Defendants alone
have produced over 68 million pages of documents in response to Plaintiffs’ requests. Yet despite
the burden on Defendants, Plaintiffs have for months resisted responding to three interrogatories,
which Plaintiffs themselves readily admit are relevant, and which go to the very heart of this case.
Specifically, Manufacturer Defendants asked Plaintiffs to provide sworn interrogatory
responses that identify which of the opioid prescriptions they claim should not have been written
(Interrogatory No. 10), what caused them to be written (Interrogatory No. 6), and what, if any,
harm they caused to Plaintiffs (Interrogatory No. 7). Without this basic information, each of the
seven Manufacturer Defendants are left to guess which of their specific opioids are alleged to have
been prescribed improperly, the basis for the claim that those prescriptions should not have been
written, the alleged fraudulent statements that purportedly caused those prescriptions to be written
and who made them to whom, and how those specific prescriptions ultimately caused the hundreds
of billions in damages alleged collectively by Plaintiffs in this MDL.

1
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Given the nature of Plaintiffs’ legal theories, Defendants are entitled to know all
prescriptions in the Track One jurisdictions that allegedly were not “necessary for legitimate
medical uses,” e.g., Summit Corrected Second Am. Compl. (Dkt. 514) ¶ 14, or written in reliance
on fraudulent statements, e.g., id. ¶ 1081—and which they contend caused the damages they seek.
After meet and confers, Plaintiffs supplemented their responses to these interrogatories but again
refused to provide responses, leading the Manufacturing Defendants to file a motion to compel.
In deciding the motion to compel, the Special Master ordered only that each of the Track One
Plaintiffs identify 500 such prescriptions—including at least 10 such prescriptions for each
Manufacturer Defendant—and identify 300 persons who allegedly became addicted to or were
otherwise harmed by Defendants’ opioid medications.1 While Plaintiffs have raised several
arguments challenging this ruling, they do not claim that responding now is impossible or creates
an undue burden. Nor can they—in complying with the Special Master’s direction to meet and
confer on a timeframe to comply with his ruling, Plaintiffs proposed that they respond by
November 2 if their objections are overruled.
While Defendants believe that these small numbers will prove insufficient to provide
critical and undeniably relevant information needed to defend themselves, it is clear the Special
Master correctly decided that Defendants are entitled to know at least some of this information
now—so that Defendants can start to narrow the focus of this case to the prescriptions actually at
issue and to develop evidence critical to their defenses. Thus, while the Manufacturer Defendants
respectfully reserve their rights to seek additional prescription-level data and responses, they

The Special Master was not asked to address Plaintiffs’ separate obligations to provide the factual basis supporting
their claims (all of which sound in fraud) or the appropriate consequences of failure to do so. Defendants reserve all
rights to seek further or additional relief in light of the prejudice that Defendants have suffered and continue to suffer
as a result of Plaintiffs’ continued refusal to provide this critical information.
1

2
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request that the Court affirm Special Master Cohen’s Discovery Ruling No. 5 requiring Plaintiffs
to respond now to the interrogatories as modified.
I.

PLAINTIFFS CONCEDE THE INTERROGATORIES SEEK RELEVANT,
DISCOVERABLE INFORMATION
Under Rule 26(b)(1), “[p]arties may obtain discovery regarding any non-privileged matter

that is relevant to any party’s claim or defense and proportional to the needs of the case . . . .”
Plaintiffs, in their own words, “did not [and do not] dispute that the Interrogatories were [and are]
relevant.”

Plaintiffs’ Objection to Discovery Ruling No. 5 (Dkt. 1031) at 2 [hereinafter

“Objection”]. Nor could they, given that such Interrogatories are highly relevant to Plaintiffs’
claims and the Manufacturer Defendants’ defenses, including testing Plaintiffs’ highly attenuated
theories of but-for and proximate causation. Plaintiffs also have failed to establish any burden—
let alone that the burden is not proportional in the context of this massive litigation. Indeed,
Plaintiffs have indicated that they are poised to respond in less than three weeks if the Special
Master’s ruling is affirmed.
Having conceded that the interrogatories satisfy the fundamental prerequisites to discovery
under the Federal Rules, Plaintiffs instead argue that they should be permitted to (1) wait at least
until the close of expert discovery to provide written answers or (2) respond only by referring to
documents they have produced. Both arguments rest on faulty premises and should be rejected.
II.

THE SPECIAL MASTER CONSIDERED AND REJECTED EACH OF
PLAINTIFFS’ ARGUMENTS
Plaintiffs are wrong that Special Master Cohen did not consider these arguments. Indeed,

they concede “these were precisely the issues before him.” Objection at 2. In particular, the
Special Master heard, considered and rejected Plaintiffs’ arguments that:

3
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These are contention interrogatories they should not be forced to answer. See Aug. 17,
2018 Hanly Ltr. (Dkt. 1031-8) at 6 & n.8; Tr. Hearing on Manufacturer Defs.’ Mot. to
Compel (Dkt. 1011) at 18.



Plaintiffs may attempt to prove their case through aggregate proof from an expert and
therefore should be absolved of their discovery duty to provide relevant and proportional
information. See Aug. 17, 2018 Hanly Ltr. (Dkt. 1031-8) at 2-4; Tr. Hearing on
Manufacturer Defs.’ Mot. to Compel (Dkt. 1011) at 29.



Defendants should answer the interrogatories for them pursuant to Rule 33(d). See Aug.
17, 2018 Hanly Ltr. (Dkt. 1031-8) at 4-6; Tr. Hearing on Manufacturer Defs.’ Mot. to
Compel (Dkt. 1011) at 44.

The arguments supposedly “not considered” by Special Master Cohen were, to the contrary, each
before him and the subject of argument—and each was soundly rejected when he properly ruled
that Defendants are entitled to this information now.
III.

PLAINTIFFS MUST ANSWER THESE INTERROGATORIES NOW TO ALLOW
DEFENDANTS TO CONDUCT CRITICAL FOLLOW-UP DISCOVERY
Plaintiffs’ argument—that they should not be required to answer these interrogatories

during fact discovery—rests on a number of demonstrably incorrect premises and should be
rejected.
First, Plaintiffs’ argument that answers to contention interrogatories “are best resolved
after much or all of the other discovery has been completed,” Objection at 11 (internal quotation
marks omitted), is wrong as a matter of law and especially inapplicable here. As Plaintiffs’ own
authority makes clear, Rule 33 simply allows a court to delay contention interrogatory answers, it
does not require it. Fed. R. Civ. P. 33(a)(2) (“the court may order”). Courts often require parties
to answer contention interrogatories earlier in the discovery period when, as here, the answers
“will contribute meaningfully to clarifying the issues in the case, narrowing the scope of the
dispute, or setting up early settlement discussions, or that such answers are likely to expose a
substantial basis for a motion under Rule 11 or Rule 56.” Schweinfurth v. Motorola, Inc., 2007
WL 6025288, at *4–5 (N.D. Ohio Dec. 3, 2007); United States v. Blue Cross Blue Shield of
4
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Michigan, 2012 WL 12930840, at *5 (E.D. Mich. May 30, 2012); Cleveland Const., Inc. v. Gilbane
Bldg. Co., 2006 WL 2167238, at *7–8 (E.D. Ky. July 31, 2006); Matter of Arlington Heights
Funds, 1989 WL 81965, at *1 (N.D. Ill. July 11, 1989) (“In this instance the
limited Contention Interrogatories posed by [defendant] (limited both in number and in scope) are
well calculated to narrow the issues appropriately at an early stage, given the nature of [plaintiff’s]
claims.”).
With discovery deadlines fast approaching, it cannot credibly be argued that the Order
comes too early in the process—and Plaintiffs have already successfully delayed providing
substantive responses to Defendants’ requests for months. Moreover, as recognized by the Special
Master, the three interrogatories at issue are critical to further the objectives identified in the
decisions cited above, focusing this massive case so that Defendants know what they are defending
against while fact discovery remains open. Plaintiffs must identify the prescriptions that form the
basis of their claims now—and indeed should have done so long ago—so Manufacturer
Defendants can investigate, and pursue additional discovery regarding, any such prescriptions.
Moreover, Plaintiffs’ repeated assertion that the Special Master’s ruling would require
Plaintiffs “to provide details absent from their pleading prior to having an opportunity to take
discovery” is disingenuous. Objection at 3, 12. Discovery in these cases has been proceeding at
a breakneck pace for the past six months. As noted above, Plaintiffs have already received over
68 million pages from Manufacturer Defendants alone, and document discovery is currently
scheduled to be substantially complete in just two weeks. See CMO-7 (Dkt. 876). What’s more,
Plaintiffs filed their sweeping fraud-based lawsuit against each Manufacturer Defendant alleging
that millions of opioid prescriptions in their jurisdictions were improper. It is inconceivable that
each Plaintiff still cannot identify even a tiny fraction of these prescriptions—including even the

5
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bare-minimum of 10 per Manufacturer Defendant required by Special Master Cohen (as part of
the 500 aggregate per Plaintiff). The information sought is the kind Plaintiffs were obligated to
gather, and claimed they did gather,2 during pre-suit investigations. See Cleveland Const., Inc.,
2006 WL 2167238, at *7 (“Defendants are expected to have, even at an early stage, some good
faith basis in fact and law for such claim and defense. See Fed. R. Civ. P. 11(b)(2), (3).
Accordingly, Plaintiff’s Interrogatories which primarily seek the basis for the defense and related
counterclaim, even if they are assumed to be contention interrogatories, should be answered at this
time.”). Ultimately, whether or not Plaintiffs should have answered these interrogatories when
Manufacturer Defendants propounded them in April is beside the point today: they should answer
them now during the fact discovery period so that Defendants have at least some opportunity to
investigate and pursue their defenses to these assertions, and they undoubtedly can. In fact,
Plaintiffs have represented that if their objections are overruled, “[they] will be able to provide
[their] responses no later than 11/2.” Ex. 1 (Oct. 11, 2018 L. Singer Email to M. Cheffo et al.).
Second, Plaintiffs cannot rely on Magistrate Judge Ruiz’s recent motion to dismiss R&R
in the Summit County case to avoid the ordered discovery. Plaintiffs repeatedly claim the
“clarification of what Plaintiffs must, and need not, allege at the pleading stage is relevant to what
information Plaintiffs can properly be required to provide” in discovery, because “it would
circumvent and undermine the federal pleading standards” if Plaintiffs were required “to provide
by interrogatory answer what they are not required to plead.” Objection at 3, 12. Plaintiff cite no
support for this novel argument, which would turn the entire sequence of litigation on its head.
Indeed, they confuse the sufficiency of allegations in a complaint with the discoverability of

See, e.g., Summit Corrected Sec. Am. Compl. (Dkt. 514) ¶ 675 (“Interviews with Summit County doctors confirm
that sales representatives carried the same deceptive messages to local prescribers as described above.”).
2

6
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information relevant to their claims and Manufacturer Defendants’ defenses. As the R&R itself
makes clear, the absence of particular critical facts in a complaint does not make those facts
undiscoverable. See Dkt. 1025 at 25 n.20 (“Defendants will certainly have the opportunity to
request the identity of these doctors during discovery, and Plaintiffs will need to support their
theories with evidence to withstand a motion for summary judgment or persuade the trier of fact.”);
id. at 42 n.30 (“Defendants will have ample opportunity to ascertain the identity of these doctors
in discovery.”).
Third, Plaintiffs’ objection conflates the sufficiency of proof at trial with the
discoverability of information. Although the Manufacturer Defendants believe Plaintiffs are
wrong that they “are not required to identify specific prescriptions, doctors, or patients in order to
prove their case,” Objection at 12, that is not at issue for purposes of this discovery dispute. Under
the rules, discovery is undoubtedly broader than what Plaintiffs believe is necessary to prove their
claims. Fed. R. Civ. P. 26 (“[T]he scope of discovery” is any “matter that is relevant to any party’s
claim or defense . . . . Information within this scope of discovery need not be admissible in evidence
to be discoverable.”); In re Nat'l Prescription Opiate Litig., --- F. Supp. 3d ---, 2018 WL 3616261,
at *2-3 (N.D. Ohio 2018) (“Rule 26(b)(1) addresses the expansive scope of discovery.”); Ferguson
v. Horne, 2010 WL 819127, at *1 (N.D. Ohio Mar. 9, 2010) (“As the Supreme Court has instructed,
because discovery itself is designed to help define and clarify the issue, the limits set forth in Rule
26 must be construed broadly to encompass any matter that bears on, or that reasonably could lead
to other matters that could bear on, any issue that is or may be in the case.”) (internal quotation
marks omitted). And Plaintiffs cannot preempt Defendants’ ability to obtain admittedly relevant
discovery because they intend to proceed on a flawed theory3 of aggregate proof.

See, e.g., City of Cincinnati v. Deutsche Bank Nat’l Tr., 863 F.3d 474, 480 (6th Cir. 2017) (“Proximate cause requires
some reasonable connection between the act or omission of the defendant and the damage the plaintiff has suffered.
3

7
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The case on which Plaintiffs heavily rely, In re Neurontin Mktg. & Sales Practices
Litigation, 712 F.3d 21 (1st Cir. 2013), is a red herring, as it did not address what Defendants are
entitled to in the discovery process. Instead, it concerned the sufficiency of the evidence presented
at trial. While Neurontin is otherwise distinguishable from this case for a number of reasons, 4 in
the Neurontin case itself the Court allowed non-aggregate discovery like that at issue here. For

In addition to foreseeability, it requires some direct relation between the injury and the injurious conduct…. The failure
to tether the damages to nuisance-related problems on Wells Fargo’s properties prevents us from assessing the
‘directness’ of the relationship between the two. That is particularly true for the City’s attenuated theories of damage:
decreased tax revenue, increased police and fire expenditures, and increased administrative costs. When tied only to
a general ‘policy’ of non-conformance, these damages are difficult to connect to Wells Fargo’s actions and nearly
impossible to disaggregate from other potential causes of these costs.”) (internal quotation marks and citations
omitted); Hamilton v. Beretta U.S.A. Corp., 750 N.E.2d 1055, 1062 (N.Y. 2001) (“Such broad liability, potentially
encompassing all gunshot crime victims, should not be imposed without a more tangible showing that defendants were
a direct link in the causal chain that resulted in plaintiffs’ injuries, and that defendants were realistically in a position
to prevent the wrongs. Giving plaintiffs’ evidence the benefit of every favorable inference, they have not shown that
the gun used to harm plaintiff Fox came from a source amenable to the exercise of any duty of care that plaintiffs
would impose upon defendant manufacturers.”).
4

To name a few: First, the claims there concerned promotion of off-label use—all of which the Neurontin Plaintiffs
argued were medically unnecessary. In other words, all of the relevant prescriptions were alleged to be medically
unnecessary and the only question was whether the one defendant’s promotion caused that medically unnecessary
use. Here, in contrast, Plaintiffs have refused to identify which, if any, prescriptions Plaintiffs contend were medically
unnecessary. Second, more generally, Plaintiffs’ claims here are much more complex and contain many more
variables than Neurontin: there are multiple defendants (and defendant groups) for different marketing and other
conduct at different times and for numerous different products with different approved indications, dosages and
formulations; Plaintiffs seek to recover the downstream municipal costs associated with addressing post-prescription
(often illegal) conduct; and Plaintiffs are going to have to try to measure the impact of particular defendant-specific
alleged fraudulent statements not only on the quantity of particular opioid prescriptions written by medical
professionals, but also on any downstream costs they seek to recover. Third, in Neurontin, there was evidence of
direct reliance by plaintiffs on alleged misstatements and omissions that purportedly reached them (and their pharmacy
benefit managers). 712 F.3d at 32-33, 40. Lastly, courts have repeatedly rejected the Neurontin approach of using
expert analyses (including regression analyses) to prove causation in cases about misrepresentations in marketing to
doctors—even in much less complex contexts than we have here, such as where a third-party payor is attempting to
isolate the impact of particular fraudulent marketing on a particular prescription. See, e.g., Sidney Hillman Health
Ctr. of Rochester v. Abbott Labs., 873 F.3d 574, 578 (7th Cir. 2017) (“The implication of Neurontin may be short of
a holding, but to the extent there is a conflict the Second Circuit has this right. Like it, we hold that improper
representations made to physicians do not support a RICO claim by Payors, several levels removed in the causal
sequence.”) (citing Sergeants Benevolent Association Health and Welfare Fund v. Sanofi-Aventis U.S. LLP, 806 F.3d
71 (2d Cir. 2015), and UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121 (2d Cir. 2010)); United Food & Commercial
Workers Health & Welfare Fund v. Amgen, Inc., 400 F. App’x 255, 257 (9th Cir. 2010); Southeast Laborers Health
& Welfare Fund v. Bayer Corp., 444 F. App’x 401, 410 (11th Cir. 2011); Ironworkers Local Union 68 v. AstraZeneca
Pharms., 634 F.3d 1352, 1370 (11th Cir. 2011) (Martin, J., concurring); In re Celexa & Lexapro Mktg. & Sales
Practices Litig., 315 F.R.D. 116, 129 (D. Mass. 2016) (it is a flawed assumption that “the relationship between all
promotions and all sales” is a sufficient proxy for the “relationship between fraudulent promotions and fraudulently
induced sales”). Certainly Neurontin’s outlier approach has not been adopted by the Sixth Circuit.

8
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example, in ruling on motions for class certification and summary judgment, the Neurontin court
analyzed deposition testimony from numerous treating physicians. See In re Neurontin Mktg. &
Sales Practices Litig., 257 F.R.D. 315, 330 (D. Mass. 2009) (“[T]he testimony of the prescribing
physicians . . . indicates that only one of them . . . was ever detailed by defendants about
Neurontin.”), vacated, 712 F.3d 60 (1st Cir. 2013); In re Neurontin Mktg. & Sales Practices Litig.,
677 F. Supp. 2d 479, 495 (D. Mass. 2010) (“Many doctors have not met with Pfizer sales
representatives or attended its educational seminars. Even those that have been detailed deny
reliance . . . .”), rev'd in part, 712 F.3d 51 (1st Cir. 2013). Moreover, in a related case, the Special
Master ordered the plaintiff insurer to “produce 384 randomly selected claim files” regarding
workers compensation claimants who had been prescribed Neurontin. See Dkt. 186-1, Tr. at
31:13-16, Travelers Indem. Co. v. Pfizer Inc., No. 3:12-CV-01059 (D. Conn.). In other words, as
Plaintiffs readily admit, the interrogatory responses are undeniably relevant. Plaintiffs do not even
attempt to explain, much less cite authority supporting, why the way they might attempt to prove
their cases is any basis for them to continue to delay providing (or refuse to provide) undeniably
relevant discovery ordered by the Special Master and thereby prevent Manufacturer Defendants
from testing Plaintiffs’ allegations and preparing their defenses.
Plaintiffs have gone to great lengths to try to distance themselves from their own
allegations that specific prescriptions were improper—that is, medically unnecessary or
inappropriate for patients.

However, it is apparent from Plaintiffs’ Complaints that they

necessarily contend that (1) specific prescriptions were medically unnecessary or improper; (2)
doctors wrote these prescriptions in reliance on a particular misrepresentation by a Manufacturer
Defendant, and (3) some of these prescriptions caused individuals to become addicted or harmed,
which in turn caused Plaintiffs harm. Whether or not Plaintiffs used the precise term “medically

9
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unnecessary” is beside the point, as they explicitly claim that Manufacturer Defendants “have
contributed substantially to the opioid crisis by selling . . . far greater quantities of prescription
opioids than they know could be necessary for legitimate medical uses.” Cleveland Corrected
Second Am. Compl. (Dkt. 508) ¶ 14; Summit Corrected Second Am. Compl. (Dkt. 514) ¶ 14;
Cuyahoga Corrected Second Am. Compl. (Dkt. 521) ¶ 14. Indeed, their claims are all predicated
on the contention that many opioid prescriptions should not have been written; and surely they
therefore recognize that many opioid prescriptions were perfectly legitimate (as have the federal
government agencies that authorized their sale). The Manufacturer Defendants are entitled to
know which are which so that these cases and the parties’ efforts can focus on those prescriptions
actually at issue.
Plaintiffs argue that their “allegations do not suggest that particular prescriptions were . . .
‘medically unnecessary,’ but rather than the volume of pills was so great that it could be inferred
that some of them were not for medical use at all.” Objection at 15 n.9 (emphasis added). But
this is internally inconsistent and cannot be squared with their theories of liability and damages.
If there were no improper prescriptions, there can be no liability; put another way, the
Manufacturer Defendants cannot be liable for hundreds of billions of dollars in damages for lawful,
medically appropriate prescriptions that were medically appropriate for the patients who received
them. Even if Plaintiffs attempt to prove their claims with aggregate evidence, it is necessarily the
aggregate of individual purportedly unlawful prescriptions, and Defendants are entitled to
understand now—during the fact discovery period—what criteria Plaintiffs claim distinguish
lawful from unlawful prescriptions.

Similarly, Plaintiffs’ contention that the Defendants’

(unspecified) misrepresentations “affected” every opioid prescription is not the question
Manufacturer Defendants asked or the relevant question under the fraud-based claims Plaintiffs

10
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chose to pursue. It is inconceivable, for example, that some alleged misrepresentation about a
different prescription opioid product, to a different prescriber, in a different location, at a different
time, had a meaningful “affect” on every prescription opioid ever written anywhere. Such an
attenuated connection certainly is insufficient to hold a Manufacturer Defendant liable under
controlling law, see, e.g., City of Cincinnati, 863 F.3d at 480, and the Court should reject Plaintiffs’
attempt to reframe the question so they can avoid answering the relevant question actually asked.
IV.

THE INTERROGATORIES DO NOT CALL FOR EXPERT OPINIONS
It is no answer that these interrogatories may address information that will be the subject

of expert discovery. Rule 26(a)(2) does not insulate underlying facts from discovery; rather, it
merely says that an expert must identify the facts considered. Plaintiffs offer no support for their
unsupported assertion that whether a prescription is medically improper “can only be determined
by expert testimony.” Objection at 18. While answers to these interrogatories are undoubtedly
subjective determinations about which the parties will not fully agree, Plaintiffs surely had some
criteria in mind when they alleged that millions of prescriptions were improperly written.
Defendants are entitled to know (among other things) what those criteria are and to test how those
criteria are applied to the specific prescriptions in the Track One jurisdictions from which
Plaintiffs’ harm allegedly stemmed. Such information is critical for Defendants to be able to test
and defend against Plaintiffs’ claims, including their theory of causation.
Further undercutting their argument that this information need not be presented now,
Plaintiffs will not even say whether their experts will address these issues. Objection at 19 (“To
the extent that Plaintiffs experts will opine about medically unnecessary prescriptions, Plaintiffs
should not be required to answer interrogatories on those subjects before their experts have had an
opportunity to complete their analysis.”). Instead, they ask the Court to delay their responses until
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expert discovery if they decide to address those responses through expert discovery, which
Defendants will find out at expert discovery. Plaintiffs’ circular response betrays their true motives
here: To delay a response until it is too late for Defendants to investigate and test their contentions
through fact discovery. But as the Special Master correctly recognized, it is imperative that
Defendants have the ability in the context of the massive scope of these cases to know and
interrogate the facts underlying Plaintiffs’ contentions so that Defendants have some ability to
prepare the necessary defenses in tightly constrained discovery. By the time the parties are
engaged in expert discovery, it will be too late for Defendants to challenge the underlying inputs
from which Plaintiffs’ experts will presumably extrapolate. Plaintiffs’ footnote contending that
they can change their answers at their whim portends their impermissible attempt to insulate their
case from challenge and preclude Defendants from building a defense. See Objection at 17 n.12.
V.

RULE 33(d) IS NOT APPROPRIATE FOR THESE INTERROGATORIES
Plaintiffs also argue that they should not have to provide written responses, but instead

should be permitted to rely on Federal Rule of Civil Procedure 33(d) and simply refer to documents
they have produced. Objection at 20-23. Plaintiffs’ reliance on Rule 33(d) is misplaced for two
independent reasons.
First, Plaintiffs incorrectly assert that the “only limit on the use of Rule 33(d) is the
requirement that ‘the burden of ascertaining the answer be substantially the same for both sides.’”
Objection at 21. This wholly ignores the most fundamental limitation on Rule 33(d); it applies
only “[i]f the answer to an interrogatory may be determined by examining, auditing, compiling,
abstracting, or summarizing a party’s business records . . . .” In other words, to rely on Rule 33(d),
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the answer to the interrogatory must be found in the responding party’s business records. See,
e.g., S.E.C. v. Blackwell, 2004 WL 6829614, at *2 (S.D. Ohio Jan. 15, 2004).5
That is not the case here. Indeed, Plaintiffs repeatedly argue that Plaintiffs’ business
records do not hold the answers to these interrogatories: “[E]ach of the[ interrogatories] calls for
information that requires the examination and analysis of business records (some possessed by
Plaintiffs and some by Defendants).” Objection at 2. Thus, by Plaintiffs’ own argument, Rule
33(d) is unavailable for this reason alone.6
Second, Rule 33(d) is unavailable to Plaintiffs because these Interrogatories “require the
exercise of particular knowledge and judgment on the part of the responding party.” United Oil
Co. v. Parts Assocs., Inc., 227 F.R.D. 404, 419 (D. Md. 2005). Put simply, Defendants are unable
to divine what Plaintiffs contend were improper prescriptions, what caused those prescriptions, or
what harm resulted from them. See, e.g., In re Cont'l Capital Inv. Servs., Inc., 2009 WL 1661918,
at *4 (Bankr. N.D. Ohio Mar. 6, 2009) (“[T]he production of business records is wholly
unresponsive to SLK’s eighth and ninth interrogatories asking the Trustee to state the facts
supporting his position that each transfer is recoverable as a fraudulent transfer and the grounds
upon which he believes the transfer to be fraudulent.”); Safety Today, Inc. v. Roy, 2014 WL
12749231, at *2 (S.D. Ohio Feb. 11, 2014) (“Rule 33(d) may not be used as a substitute for

Davis v. Fendler, 650 F.2d 1154, 1158 n. 3 (9th Cir. 1981) (“It is apparent that the records of [various state offices]
do not qualify as appellant’s ‘business records.’ A party cannot, under the guise of Rule 33(c) [now Rule 33(d)], resort
to such tactics.”); Nat'l Fire Ins. Co. of Hartford v. Jose Trucking Corp., 264 F.R.D. 233, 239 (W.D.N.C. 2010) (“The
rule does not provide for a reference to documents in the custody of another.”); Mooney v. City of Dearborn, 2008
WL 4539513, at *2 (E.D. Mich. Oct. 8, 2008) (“[W]hen an answer to an interrogatory may be derived or ascertained
from the business records of the party on whom the interrogatory has been served . . . .”).
5

Plaintiffs also represented to the Special Master that they have “provided [Defendants] . . . not just with prescription
claims data, but medical claims records that can be matched up.” Tr. Hearing on Manufacturer Defs.’ Mot. to Compel
(Dkt. 1011) at 46. This was inaccurate. As Plaintiffs now recognize, “Plaintiffs . . . are in the process of producing[]
such records to the Defendants,” Objection at 2, and “the identifiers are not consistent between” certain medical and
prescription claims data. Ex. 2 (10/10/2018 Ltr. from D. Ackerman to D. Welch).
6
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answering such interrogatories. Only plaintiff can identify its own contentions and the burden on
defendants to try and divine plaintiff’s contentions from documents obviously imposes a greatly
unequal burden on defendants.”); United States v. Elfindepan, S.A., 206 F.R.D. 574, 576
(M.D.N.C. 2002) (“Documents themselves rarely, if ever, reveal contentions of fact or law.”).
Indeed, Plaintiffs themselves argue that the answers to these Interrogatories are
“quintessentially a matter of opinion.” Objection at 18. Only Plaintiffs can provide this basic
information critical to their claims and Manufacturer Defendants’ defenses—that is, which
prescriptions they contend are medically unnecessary or improper, which were supposedly caused
by Defendants’ alleged misstatements, and which resulted in the alleged harms for which they seek
to recover. Thus, even if the Court were to ignore Rule 33(d)’s requirement that the answer be
found in Plaintiffs’ business records, Rule 33(d) is not an available option for Plaintiffs to respond
to these Interrogatories because Defendants are incapable of answering these questions for
Plaintiffs.
CONCLUSION
For all of these reasons, the Court should confirm that Manufacturer Defendants are
entitled to the responses ordered in Discovery Ruling No. 5 immediately.
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From: "Singer, Linda" <lsinger@motleyrice.com>
Date: October 11, 2018 at 3:18:23 PM EDT
To: "Weinberger, Peter H." <PWeinberger@spanglaw.com>, "Cheffo, Mark"
<Mark.Cheffo@dechert.com>
Cc: "Bierstein, Andrea" <abierstein@simmonsfirm.com>, "Hanly, Paul"
<phanly@simmonsfirm.com>, "Farrell, Paul" <Paul@Greeneketchum.com>, "Rice, Joe"
<jrice@motleyrice.com>, "Mougey, Peter" <pmougey@levinlaw.com>, "Shkolnik, Hunter"
<Hunter@NapoliLaw.com>, "xOpioidMDLSteeringCommitteeMFRS@arnoldporter.com"
<xOpioidMDLSteeringCommitteeMFRS@arnoldporter.com>, "Winner, Sonya"
<swinner@cov.com>, "EXT pboehm@wc.com" <pboehm@wc.com>, "Delinsky, Eric"
<edelinsky@zuckerman.com>, Enu Mainigi <emainigi@wc.com>, EXT smcclure
<smcclure@reedsmith.com>, "Ackerman, David" <dackerman@motleyrice.com>, "2804
Discovery, MDL" <mdl2804discovery@motleyrice.com>
Subject: RE: Discovery Order No. 5

Mark and all:
As promised, we are getting back to you about the date to which the CT1 bellwethers can
commit for responding to the prescription-related ROGs from the Manufacturer and Pharmacy
Defendants.
As you are aware, Plaintiffs have filed objections to the Court’s ruling. Notwithstanding what
we believe are well-founded objections, the bellwethers nonetheless are, and have been, working
assiduously to gather, analyze, and compile information, to the extent such information is
available to us. If the Court denies our objections, we will be able to provide our responses no
later than 11/2. While we will move as quickly as we can (and provide responses earlier if we
can), pulling together this information is a massive undertaking and must proceed in phases that
cannot be shortcut.
We are happy to meet and confer on the response date, but also want to be clear that we cannot
conscientiously commit to an earlier date for this work to be done.
Linda
1
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Linda Singer | Attorney at Law | Motley Rice LLC
401 9th St. NW, Suite 1001 | Washington, DC 20004
o. 202.386.9626 x5626 | f. 202.386.9622 | lsinger@motleyrice.com

From: Peter H. Weinberger <PWeinberger@spanglaw.com>
Sent: Monday, October 8, 2018 6:28 PM
To: Cheffo, Mark <Mark.Cheffo@dechert.com>; Singer, Linda <lsinger@motleyrice.com>
Cc: Bierstein, Andrea <abierstein@simmonsfirm.com>; Hanly, Paul <phanly@simmonsfirm.com>;
Farrell, Paul <Paul@Greeneketchum.com>; Rice, Joe <jrice@motleyrice.com>; Mougey, Peter
<pmougey@levinlaw.com>; Shkolnik, Hunter <Hunter@NapoliLaw.com>;
xOpioidMDLSteeringCommitteeMFRS@arnoldporter.com; Winner, Sonya <swinner@cov.com>; EXT
pboehm@wc.com <pboehm@wc.com>; Delinsky, Eric <edelinsky@zuckerman.com>; Enu Mainigi
<emainigi@wc.com>; EXT smcclure <smcclure@reedsmith.com>; Ackerman, David
<dackerman@motleyrice.com>; 2804 Discovery, MDL <mdl2804discovery@motleyrice.com>
Subject: Discovery Order No. 5
Mark –

I know you have been pushing us for our position regarding when we intend to answer the
interrogatories covered by Discovery Order No. 5. There is no need for you to set artificial
deadlines on us for a response.
Much has happened in this case since SM Cohen issued his Discovery Order No. 5 by
email. Among the developments is that in his formalized order, SM Cohen set out a
truncated deadline for the filing of objections by 10/10 and responses by 10/12. We will be
prepared to discuss the timeframe for our responses on Thursday if no objections are filed
by either side or by Monday if either side files objections. (I note that you reserved your
rights in this regard at that end of your email.).
We are also mindful of SM Cohen’s directive that we need to negotiate deadlines
consistent with his ruling even if objections are filed.
We assume Plaintiffs’ interrogatory responses will be subject to the same restrictions that
SM Cohen applied to claims data. If that is not the case, we will need to raise this issue
with SM Cohen for clarification. Please let us know Defendants’ position.
Pete

From: Cheffo, Mark [mailto:Mark.Cheffo@dechert.com]
Sent: Sunday, October 07, 2018 4:55 PM
To: Singer, Linda
Cc: Bierstein, Andrea; Peter H. Weinberger; Hanly, Paul; Farrell, Paul; Rice, Joe; Mougey, Peter;
Shkolnik, Hunter; xOpioidMDLSteeringCommitteeMFRS@arnoldporter.com; Winner, Sonya; EXT
pboehm@wc.com; Delinsky, Eric; Enu Mainigi; EXT smcclure; Ackerman, David
Subject: Re: EXTERNAL-FW: AMENDMENT - Rulings on Interrogatories re: Rx

Linda/Andrea,

2
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In light of the finalized SM Cohen “prescription” order, along with
his unequivocal guidance on timing, and the limited discovery
period, please let us know by Monday COB if plaintiffs will
provide the responses for the plaintiff selected prescriptions and
individuals on or before 28 days from the original ruling from SM
Cohen. If you have another proposal please let us know.

As you know, Plaintiffs’ continued failure to provide the database
information requested, and that you represented in Court had
already been produced, prevents us from identifying prescriptions
based on surrounding information because we cannot match
prescriptions to medical or prescribing information due to the way
the data has been blinded. Donna Welch wrote a letter or two about
this asking for a meet and confer and has not received a response
(at least to my knowledge).

Accordingly, please confirm that you will produce the plaintiff
selected information within 28 days from the original ruling, and
produce the needed database information or meet and confer on
Monday or Tuesday with Defendants on this issue. We will poll
the defense group to determine if 21 days for Defendants’ selection
of prescriptions and individuals is agreeable, from the time that we
have the needed information. As with prior emails, and in light of
the number of defendants, this is without prejudice to any
additional issues or concerns, or reservations of rights, that any
defendant may have.
Mark
Sent from my iPad
On Oct 5, 2018, at 1:17 PM, Singer, Linda <lsinger@motleyrice.com> wrote:

Mark, the CT1 bellwethers are continuing to assess and discuss the timeframe for a
response. As we have indicated, it’s a massive undertaking and we’re working diligently
to come up with an answer, but it won’t be before early next week. We will get back to
you then. Linda
Linda Singer | Attorney at Law | Motley Rice LLC
401 9th St. NW, Suite 1001 | Washington, DC 20004
o. 202.386.9626 x5626 | f. 202.386.9622 | lsinger@motleyrice.com

From: Cheffo, Mark <Mark.Cheffo@dechert.com>
Sent: Wednesday, October 3, 2018 6:28 PM
3
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To: Singer, Linda <lsinger@motleyrice.com>; Bierstein, Andrea
<abierstein@simmonsfirm.com>
Cc: Weinberger, Peter H. <PWeinberger@spanglaw.com>; Hanly, Paul
<phanly@simmonsfirm.com>; Farrell, Paul <Paul@Greeneketchum.com>; Rice, Joe
<jrice@motleyrice.com>; Mougey, Peter <pmougey@levinlaw.com>; Shkolnik, Hunter
<Hunter@NapoliLaw.com>; xOpioidMDLSteeringCommitteeMFRS@arnoldporter.com;
Winner, Sonya <swinner@cov.com>; EXT pboehm@wc.com <pboehm@wc.com>;
Delinsky, Eric <edelinsky@zuckerman.com>; Enu Mainigi <emainigi@wc.com>; EXT
smcclure <smcclure@reedsmith.com>; Ackerman, David <dackerman@motleyrice.com>
Subject: RE: EXTERNAL-FW: AMENDMENT - Rulings on Interrogatories re: Rx
Ok thanks

From: Singer, Linda [mailto:lsinger@motleyrice.com]
Sent: Wednesday, October 3, 2018 6:12 PM
To: Cheffo, Mark <Mark.Cheffo@dechert.com>; Bierstein, Andrea
<abierstein@simmonsfirm.com>
Cc: Weinberger, Peter H. <PWeinberger@spanglaw.com>; Hanly, Paul
<phanly@simmonsfirm.com>; Farrell, Paul <Paul@Greeneketchum.com>; Rice, Joe
<jrice@motleyrice.com>; Mougey, Peter <pmougey@levinlaw.com>; Shkolnik, Hunter
<Hunter@NapoliLaw.com>; xOpioidMDLSteeringCommitteeMFRS@arnoldporter.com;
Winner, Sonya <swinner@cov.com>; EXT pboehm@wc.com <pboehm@wc.com>;
Delinsky, Eric <edelinsky@zuckerman.com>; Enu Mainigi <emainigi@wc.com>; EXT
smcclure <smcclure@reedsmith.com>; Ackerman, David <dackerman@motleyrice.com>
Subject: RE: EXTERNAL-FW: AMENDMENT - Rulings on Interrogatories re: Rx

We are conferring on our end and will get back to you by the end of the week with our
proposed next steps.
Linda Singer | Attorney at Law | Motley Rice LLC
401 9th St. NW, Suite 1001 | Washington, DC 20004
o. 202.386.9626 x5626 | f. 202.386.9622 | lsinger@motleyrice.com

From: Cheffo, Mark <Mark.Cheffo@dechert.com>
Sent: Wednesday, October 3, 2018 6:05 PM
To: Singer, Linda <lsinger@motleyrice.com>; Bierstein, Andrea
<abierstein@simmonsfirm.com>
Cc: Weinberger, Peter H. <PWeinberger@spanglaw.com>; Hanly, Paul
<phanly@simmonsfirm.com>; Farrell, Paul <Paul@Greeneketchum.com>; Rice, Joe
<jrice@motleyrice.com>; Mougey, Peter <pmougey@levinlaw.com>; Shkolnik, Hunter
<Hunter@NapoliLaw.com>; xOpioidMDLSteeringCommitteeMFRS@arnoldporter.com;
Winner, Sonya <swinner@cov.com>; EXT pboehm@wc.com <pboehm@wc.com>;
Delinsky, Eric <edelinsky@zuckerman.com>; Enu Mainigi <emainigi@wc.com>; EXT
smcclure <smcclure@reedsmith.com>
Subject: EXTERNAL-FW: AMENDMENT - Rulings on Interrogatories re: Rx
Linda/Andrea,
To keep the process moving, please let me know if plaintiffs will agree to the dates that
David proposed. If so, and subject to whatever objections/positions the various
4
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defendants may have, I will poll the defendants to determine if there is agreement among
the defense group as to some or all of his timing proposal. If you have some other timing
proposal please let us know that as well.
Mark

From: David R. Cohen [mailto:David@SpecialMaster.Law]
Sent: Wednesday, October 3, 2018 9:39 AM
To: xALLDEFENDANTS-MDL2804-Service@arnoldporter.com;
mdl2804discovery@motleyrice.com
Cc: Dan Polster <Dan Polster@ohnd.uscourts.gov>; Mary Hughes
<Mary Hughes@ohnd.uscourts.gov>; David Ruiz <David Ruiz@ohnd.uscourts.gov>;
Scott Loge <Andrew Loge@ohnd.uscourts.gov>; Cathy Yanni <cathy@cathyyanni.com>;
Francis McGovern <McGovern@law.duke.edu>
Subject: AMENDMENT - Rulings on Interrogatories re: Rx
Dear Counsel:
Upon re-reading the Ruling I issued last night, I add the following direction
regarding deadlines.
In the second-to-last paragraph, I directed the parties to "negotiate the
deadline" associated with identification of specific prescriptions/persons relied
upon by experts. I meant to also direct the parties to negotiate the deadlines
for responding to the re-written interrogatories.
I do not have a feeling for the time it will take to identify specific prescriptions
and persons, and associated information. Given existing deadlines, however,
my suggestions are that:
- plaintiffs should identify and provide information re: prescriptions/persons
within 28 days;
- defendants should identify prescriptions/persons within 21 days, and
plaintiffs should provide responsive information within 14 days thereafter.
I will not at this time set these deadlines as absolute, however; rather, I ask
the parties to come to agreement on these deadlines, as you all understand
better the amount of time it will take to identify and produce the required
information. If you can't come to agreement soon, let me know and I will
resolve it.
-David

============================
This email sent from:
David R. Cohen Co. LPA
24400 Chagrin Blvd., Suite 300
Cleveland, OH 44122
216-831-0001 tel
866-357-3535 fax
www.SpecialMaster.law

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are
not the intended recipient, please note that any dissemination, distribution, or copying of this communication is strictly
prohibited. Anyone who receives this message in error should notify the sender immediately by telephone or by return
e-mail and delete it from his or her computer.
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___________________________________________
For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This e-mail is from Dechert LLP, a law firm, and may contain information that is
confidential or privileged. If you are not the intended recipient, do not read, copy
or distribute the e-mail or any attachments. Instead, please notify the sender and
delete the e-mail and any attachments. Thank you.
Confidential & Privileged
Unless otherwise indicated or obvious from its nature, the information contained in this communication is attorney-client
privileged and confidential information/work product. This communication is intended for the use of the individual or
entity named above. If the reader of this communication is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly proh bited. If you have received this
communication in error or are not sure whether it is privileged, please immediately notify us by return e-mail and
destroy any copies--electronic, paper or otherwise--which you may have of this communication.

This e-mail is from Dechert LLP, a law firm, and may contain information that is
confidential or privileged. If you are not the intended recipient, do not read, copy
or distribute the e-mail or any attachments. Instead, please notify the sender and
delete the e-mail and any attachments. Thank you.
Confidential & Privileged
Unless otherwise indicated or obvious from its nature, the information contained in this communication is attorney-client
privileged and confidential information/work product. This communication is intended for the use of the individual or
entity named above. If the reader of this communication is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly proh bited. If you have received this
communication in error or are not sure whether it is privileged, please immediately notify us by return e-mail and
destroy any copies--electronic, paper or otherwise--which you may have of this communication.

This e-mail is from Dechert LLP, a law firm, and may contain information that is confidential or
privileged. If you are not the intended recipient, do not read, copy or distribute the e-mail or any
attachments. Instead, please notify the sender and delete the e-mail and any attachments. Thank
you.
Peter H. Weinberger
Spangenberg Shibley & Liber LLP
1001 Lakeside Avenue East, Suite 1700
Cleveland, Ohio 44114
216-696-3232 Office
216-407-5033 Cell
216-696-3924 Fax
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communication is not the intended recipient, you are hereby notified that any dissemination, distr bution or copying of this communication is
strictly prohibited. If you have received this communication in error or are not sure whether it is privileged, please immediately notify us by
return e-mail and destroy any copies--electronic, paper or otherwise--which you may have of this communication.

This e-mail is from Dechert LLP, a law firm, and may contain information that is confidential or privileged. If
you are not the intended recipient, do not read, copy or distribute the e-mail or any attachments. Instead, please
notify the sender and delete the e-mail and any attachments. Thank you.
This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.
___________________________________________
For more information about Arnold & Porter, click here:
http://www.arnoldporter.com
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" I will stand for my client's rights.
I om o trial lawyer."
- Ron Motley (1944-2013)

October 10, 2018

VIA ELECTRONIC MAIL
Donna M. Weld,
KirkJand & Ellis LLP
300 North La alle
Chicago, Illinois 60654
Donna.welch@kiddand.com

111 Re National P1-escriptio11 Opioid Litigation; Case No. 17-md-2804

Re:

Response to October 3, 2018 Lettet
Deat· Donna:
I write on behalf of all Bellwethet Plaintiffs in tesponse to your October 4, 2018 letter regarding medical and
prescription claims data fot county employees and their family members produced in this action.

Fi1:rt, your letter omits tefet·ence to the following claims data which has been ptoduced in this case,
specifically: AKRO _000909837 to AKRON_ 000909838; SUMMIT_001233906; SUMMIT_ 001474873 to
UMMIT_ 001474874; SUivllvfIT_001146952; CUYAH_001547632; CUYAI _ 002354909 to
CUYAH_002362700 1; CLEVE_ 000251601.2 It is uncleat whethet Defendants consideted these additional
documents when claiming that "Plaintiffs have not produced nearly all of theit medical and phatmacy
claims." Please identify any information you believe is missing.

Seco11d, as we have advised, Plaintiffs ate not in possession of the medical recotds data and did not assign the
anonymous identifiers to th patient-identifying information. Special Master Cohen's July 3, 2018 Order
authotized ptoduction of data using anonymous identifiers. The thitd-party vendors were provided with the
text of the Otder and were requested to comply with the terms. To the extent that Plaintiffs need to
reptoduce data, any such conversation will require coordination with those vendors.
Third, we dispute your claim that the claims teco ·ds provided do not contain information sufficient "to link
[the records] to information for the same patients in other data sources." The Medical Mutual of Ohio
repotts for pharmacy and claims data use a consistent identifier, as do the OHWC reports. However, the
identifiers are not consistent between MMO and OHWC. To the exten there are specific issues with the

Please be advised that on October 10, 2018, Cuyahoga received CVS data which is in the process of being prepared
for production. In addition, Cuyahoga has requested data from United Health Care which has not yet been received.

1

To the extent that your letter references, CLEV _00046 l 67, it is assumed that you are referring to
CLEVE_000466167.
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data provided, the Plaintiffs can re-request the data from the third-party vendors. Plaintiffs ate willing to
discuss with the Defendants any alternative methods to produce the data without de-idc11tifying the patients.
Finally, to the extent that the Defendants are requesting that the Plaintiffs unmask the data and provide social
security numbers for the patients for the purposes of cross-referencing the data sow:ces, the Plaintiffs do not
agree to unmask this extremely patient-sensitive information.
We look forward to discussing thi~ matter during the meet and confer teleconference scheduled for October
11, 2018 at 5 pm EST.

:r:xh
~

cc:

Defendants' Counsel
Plaintiffs' Counsel

ckerman

