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THE COURT: Have a seat for a second. The m crophone
feels so loud when | cone out here. | don't get it. | just
don't get it.

Alright, first things first. Wy don't we have
counsel enter your appearances. This is the matter of In Re:
Zimer Durom H p Cup Products Liability Action. It's under
civil action 09-4414.

And, counsel, you nmay proceed w th your appearances.

M5. FLEI SHVAN:  Thank you, your Honor. [|'m Wendy
FIl ei shman from Li eff Cabraser, Heinmann & Bernstein for the ML
plaintiffs. And I'mco-liaison with M. Tankard. And I -- but
before | introduce --

THE COURT: Wiy don't you let him-- well, why don't
you | et themintroduce thensel ves.

M5. FLEISHVAN: | just want to introduce ny coll eague,
Dan Leathers, who's also here with ne, and I'll stop tal king.

THE COURT: That's good.

Now, we'll start with the attorney that's first here.
Let nme just do it that way, okay?

M5. COLE: Your Honor, Kila Cole fromWters & Kraus
on behalf of MDL Plaintiffs.

THE COURT: Ckay.

And, M. Tankard, you've been introduced. But if you
woul d not m nd placi ng your appearance on the record.

MR. TANKARD: O course, your Honor. George Tankard,
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also with Waters & Kraus, counsel for plaintiff.

THE COURT: Ckay, very well.

M5. TAYLOR: Good norning, your Honor. Lindsey Tayl or
fromCarella Byrne on behalf of the MDL plaintiffs.

THE COURT: Okay.

MR. EPSTEIN. Good norning, your Honor. Adam Epstein
from Mazie Slater Katz and Freeman on behalf of plaintiff Patty
Jannusch.

THE COURT: Ckay. Alright. That's it on that side?

MR SMTH  Good norning. Terrence Smth, Davis
Saperstein & Salonon for a few of the MDL plaintiffs.

THE COURT: M. Smth, you didn't sign in, or did you?

MR SMTH | did not, Judge. | got here fashionably
| at e.

THE COURT: Ckay. Alright. I1'mgoing to wite your
nanme on the sheet.

What | woul d recommend, though, if you want a copy of
the transcript, or whatever, you nake sure Mss Liloia has your
card or contact information so you can request that. Oay?

MR SMTH | will, Judge.

THE COURT: Alright. Very well.

Counsel .

MR. BADARUZZAMAN. Asi m Badaruzzanan, Seeger Wi ss, on
behal f of sone of the plaintiffs.

THE COURT: Now, what's your nane?
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MR. BADARUZZAMAN. First nane is Asim A-S-1-M

THE COURT: You did sign in.

MR, DADARUZZAMAN. | did.

THE COURT: And there's no way | can read the | ast
name. \What is the |last nanme?

MR. BADARUZZAMAN. It's Badaruzzaman.

THE COURT: kay.

MR. BADARUZZANMAN. Thank you, your Honor.

THE COURT: Thank you.

M5. BEYEA- SCHROEDER: Good norning, your Honor. My
nanme i s Karen Beyea- Schroeder, spelled B, as in boy, E-Y-E-A
hyphen, SSCHR OE-D E-R on behalf of several of the
plaintiffs.

THE COURT: kay.

MR. DWECK: Good norning, your Honor. M nane is
Morris Dweck, D-WE-C K, on behalf of Rheingold & Rheingold, on
behal f of Therese Bramhall.

THE COURT: You didn't sign it?

MR. DVECK: No.

THE COURT: Alright.

MR. TANNER:  Your Honor, ny nane is Joe Tanner, |aw
firmof Faegre Baker Daniels, on behalf of the defendants.

THE COURT: Alright, good norning

M5. BUSBY: Good norning, your Honor. Adrienne Busby,

also fromthe law firm of Faegre Baker Daniels, on behalf of
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def endant s.

THE COURT: Okay.

MR. FANNI NG Good norning, your Honor. Ed Fanni ng,
fromMCarter & English, for defendant Zi nmer.

THE COURT: Alright. So, good norning to everyone.

And | know that you' ve been neeting regularly over a
period of nonths, years, whichever is appropriate, wth Judge
Arleo, sothis is ny first conference with you. W're at the
point, essentially, of setting trial dates, though. So that is
what 1'd like to do before we depart here today.

There are a nunber of notions that were filed, in
i mne notions. | have read each one of themand | am prepared
torule on them | don't need oral argunent on probably nost,
if not all of them But there is one notion | wanted to give
counsel an opportunity to be heard on. And I'mreferring to
your February 20th letter, which was the nost recently filed
docunent. It's docunent 668. |It's the letter from M. Tanner
just outlining what issues we are addressing here today, which
i ncludes the notions in limne, as well as sone of these nore
recent notions.

Now, just by way of clarification, we're not

addressi ng sunmary judgnent notions, and I will not be hearing
oral argunent on summary judgnent notions. So they'll be no
need to set a date for that because there wll not be oral

argunents on the notions for sunmary judgnent. They are not
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fully briefed at this point but they will be fully briefed
shortly.

Now, the only other notion, as | said, that | think I
really need to hear any argunent on is this notion nunber 9,
which is plaintiffs' notion for |[eave to permt case specific
expert report of Roy Drake Bl oebaum Ph.D. And we'll sort of
nove through the notions thereafter.

There is a separate notion that was filed to excl ude
the testinony of Dr. Bloebaum which is notion nunber 3. And
so, I'lIl just say to counsel froma general perspective, it's
not ny intention to exclude any expert. |'ve read every notion
inlimne as it relates to experts. Sone are to exclude, sone
are not to exclude, sone are to limt. Many of these issues,
to the extent it's necessary, can be addressed on cross
exam nation at the tine of trial. Qher issues can certainly
be addressed at the tine of trial, depending on how evi dence
basically fleshes out during the course of the presentation
before the jury. But | did not find and do not believe that
any expert in general should be excluded entirely. There are
aspects of sone testinony that | understand there are sone
guestions and challenges that will be nade, and to the extent
the testinony fl eshes out that way, you can certainly challenge
and address themat that tinme, at the tinme of trial.

So, with that being said, that goes to the bulk of the

expert wtnesses. And, as | said, that does not preclude you
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fromraising an issue that really needs to be raised as
testinony cones out during the case of the trial. So | don't
want anyone to think that you can't ever raise the issue. |'m
just saying to you that there are a nunber of areas that were
rai sed on both sides, whether the plaintiff was noving or the
def ense was noving, and there were areas where you didn't want
W tnesses to give testinony about sort of subjective things or
testinony about itens which they did not test. Everyone sort
of concedes that, that they should not be permtted to give
that type of testinony. So, we don't need to go through oral
argunent to flesh that out because obviously that -- those
rul es of evidence do not provide for that type of testinony.

Beyond that, if there's sonething that is nuch nore
specific in terns of the testinony, that's one thing and we can
address that at the tinme of trial. But | did not feel that any
expert should be excluded. Ckay.

So, that takes nme to this notion nunber 9, which is
about getting a case specific expert report fromDr. Bl oebaum
This is a very recently filed application. | have read it. So
| wanted to start with plaintiffs' counsel as it relates to
that. Qbviously the defense takes exception to the request
indicating that it is untinmely and obviously on the eve of
trial. So let's address that and then | want to deal with sone
housekeeping things as well. Ckay?

MR. TANKARD: Thank you, your Honor.
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THE COURT: You can just pull it towards your or cone
to the podium You will not get an accurate record if Mss
Lil oia cannot hear you. Alright? So we wll give you that
forewarning. It will help her if you're at a m crophone or you
cone to the podium Ckay.

So, M. Tankard.

MR TANKARD: Yes, your Honor.

THE COURT: Ckay, everyone is |looking. Everyone else
I s shaki ng except you. Alright.

MR. TANKARD: Well, | want to be candid wth the

Court. Wien we were in the process of identifying our case

specific experts back in the summer and fall, and of course you
read -- | know you read the papers and there were various
ext ensi ons and cooperati on anong counsel. W thought we were

| ooking at a March trial date, which would have been the eve of
trial, to use the Court's expression. Now, it's ny
anticipation that we will not be having a March trial date.
And w thout getting too deep in the weeds, where at this point
there is no prejudice to the defendants that can't be cured by
what woul d be a very sinple deposition. The w tness has
al ready been deposed a nunber of tines so it would be very
confined. W would nmake hi m avail abl e.

THE COURT: But he has not and deposed as it relates
to -- obviously this is as to Christine Brady.

MR. TANKARD: Correct.
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THE COURT: So he has not been deposed with regard to
any report regarding the inplant that has been explanted from
M ss Brady.

MR. TANKARD: That is correct, your Honor.

THE COURT: Ckay. So they would be entitled to at
| east depose hi mon that.

MR TANKARD: Yes, your Honor.

THE COURT: Ckay.

MR. TANKARD: Conceded.

THE COURT: Alright.

MR. TANKARD: And we believe that is the renedy here.

And just as an aside, | know that the Court is newto
t hese proceedi ngs, but we've had a history of working through
| ssues on both sides. Just by way of exanple, sone of the case
specific experts of defendants had busy schedul es in Decenber
and we worked out to have those depositions slightly after what
was the Court-ordered deadline. So, | certainly understand
their position and then they felt the need to file the notion.
But it's quite frankly our viewthat this is sonething that can
be solved very sinply, very easily. There's a suggestion that
this mght create sone slippery slope and be a pattern of
m sbehavior on plaintiffs' and that's not the case. This an
| sol ated exanple. Again, in hindsight, perhaps it could have
been handled a bit differently. But we're at a point where

there's critical evidence to our client and we feel conpelled
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to ask the Court to be able to present that evidence,
particularly under circunstances where it can be easily -- that
the situation would be easily cured.

THE COURT: So let ne understand, M. Tankard, the
report is done?

MR. TANKARD: Yes, it is done.

THE COURT: R ght. January 12th it was done?

MR, TANKARD:. Yes.

THE COURT: And that has been provided to defense
counsel ?

MR, TANKARD:. Correct, your Honor.

THE COURT: Ckay.

MR. TANKARD: | would nention, there is -- the sane
situation would apply to the other initial trial pick.

THE COURT: Ruttenbur.

MR. TANKARD: Ruttenbur. And so depending on the
Court's view, of course, we would ask for simlar relief.

THE COURT: | think that sounds |ike the defense's
primary issue was, one, that if you wanted this, an extension
coul d have been requested, obviously, prior to now That seens
to be a large part of it other than the prejudi ce aspect.

But et ne hear from Zi nmer's counsel .

M5. BUSBY:. Good norning, your Honor.

THE COURT: Good norni ng.

M5. BUSBY. M. Tankard card is correct. W have a
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| ong history of working things out. And with respect to Dr.
Bl oebaum we did allow a | ate supplenentation of his report at
the end of |ast year with the agreenent that we woul d have an
opportunity to depose Dr. Bloebaum But at no tinme was there
any di scussi on about a case specific report in the Brady or the
Rut t enbur cases. And, in fact, as the notions in |imne
descri be, we had noved to exclude any future case specific
opinions. And in the response, the plaintiffs responded that
he woul d not offer case specific opinions in either of these
trial picks. That was Novenber the 13th.

As we got the docunents, we found out that Dr.
Bl oebaum recei ved the device for the first tinme for exam nation
seven days before on Novenber the 6th. So they have given him
the device for exam nation. There are email exchanges with Dr.
Bl oebaum at that tine saying: Wat's the tineline for the
Brady and Ruttenbur reports? And we receive a representation
fromthe Court that they're not going to do this. Two nonths
| ater, the day before our notions are due, we get the report.

We disagree with M. Tankard's description that this
i s sonething that sinply could have been handl ed better and
quite frankly we think that they had every reason to know in
t he sumer when these reports were due, in June, that these
were going to be the two case picks. 1In fact, the plaintiffs
sel ected Brady as the case pick. They had every reason to

understand that case specific reports were due and in fact
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subm tted case specific reports fromthe orthopedi c surgeon Dr.
Kurt Kitziger.

Your Honor, we're not asking that Dr. Bl oebaum not be
allowed to testify at trial, but we're asking that he not be
allowed to testify as to the case specific reports that cane in
six nonths |ate.

And with respect to the prejudice, your Honor, we
woul d nost certainly like to have a deposition of Dr. Bl oebaum
on this case specific report.

THE COURT: Sure.

M5. BUSBY. But the bigger problemis that Zi nmer's
experts have already done their case specific reports and been
deposed. The deadline for dispositive notions has cone and
gone. The deadline to nove to exclude case specific experts
has cone and gone. And all of that would need to be reset.
We're conscious of the fact that we're here to tal k about
setting a trial date today.

THE COURT: Right.

M5. BUSBY: And that's going to throw a wench in the
wor ks. And our position is that this is sonething that there
are nultiple nonents along the tineline of the |ast seven
nmont hs where the plaintiffs could have addressed this, and we
woul d have, as we did with other things, done our best to work
it out. But that didn't happen, and now we're at the point of

sayi ng we have to object and we have to say that we believe
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that this is inproper.

THE COURT: Alright, fair enough. Thank you, M ss
Busby.

M. Tankard, let nme ask you this. Qbviously the
defense raises a valid concern with respect to their reports
have al ready been submtted in reliance on what they received,
their notions -- their dispositive notions, et cetera. How do
we cure that?

MR. TANKARD: Well, given that we're dealing with just
one witness, | think it can be done fairly sinply. W actually
went through a simlar process with other experts where they
were first deposed on common i ssues and then we had case
speci fic depositions where we had two separate depositions. So
| think it can be done fairly discretely.

And in those instances, as the Court m ght inmagine,

t he second depositions, the case specific depositions, were
very focused and very narrowy tailored because nost of the
heavy lifting had been done in the prior depositions. And in
this instance, not only do we have the general common issue
testi nony through deposition, there are al so several individual
cases so that the deponents' views are very well known at this
point and it would be a relatively discrete exercise to take
care of this.

THE COURT: Ckay. Alright. Just for counsel's

benefit, ny intention is to set a trial date in May. So, |
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don't know where that | eaves you. And we're essentially in
March. And |'m | ooking at early May. So, | don't know -- |
nmean, obviously to exclude Dr. Bl oebaum from doing the report
woul d be an extrene neasure, given the fact that we're just
setting the trial date. | can nove round that if there's
specific discovery that's going to be necessary or needs to be
nodified fromthe defense's perspective, but -- Mss Busbhy, |et
me hear from you.

M5. BUSBY: Your Honor, it's not as sinple as a
di screte deposition.

THE COURT: Ri ght

M5. BUSBY: | wish it was. W have two bi onedi cal
scientists in Philadel phia.

THE COURT:

M5. BUSBY: So not only would they have to redo both
of their case specific expert reports, they would each have to
be deposed. They would each -- we would then --

THE COURT: Well, they'd have to be deposed if they
choose to depose them right?

M5. BUSBY: That's correct, Judge. Certainly that's
correct.

THE COURT: They may not choose to depose them

M5. BUSBY: And | think we'll be tal king today how we
set these trials dates. But it's ny understandi ng that Zi nrer

wi Il ask that we set themtogether in the event that one is
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di sposed of on summary judgnent. So what we're tal ki ng about
then are additional expert reports. W still haven't seen the
Rutt enbur report and apparently the device has been in Dr.
Bl oebaum s hands for several nonths now.

THE COURT: Right.

M5. BUSBY: So, there's an expense issue for sure, but
there's also the condensed tinefranme of attenpting to get all
of this done, particularly with respect to a report that we
haven't seen.

And there's prejudice as well, your Honor, that they
have seen our case specific experts' reports. They have the
benefit of that before submtting that report, and that's not
the tineline or the staggered disclosure that was agreed upon

and ordered by the Court.

THE COURT: Alright, | hear that argunent. | don't
think that is as convincing. | nean, the reality is what cones
out of the particular plaintiff is what cones out. | nean,

your experts reached the concl usions they reached based on
sonet hi ng very tangi bl e as opposed to sone sort of obscure
argunent that they could nmake or sone type of other issue. But
it's, you know, very tangible.

But, |let nme understand, because in terns of setting a
trial date, what does that do for us, M. Tankard? Because, |
nean, in fairness, they are -- they don't have the Ruttenbur

report at all at this point. So, even just tal king about the
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Brady report, which has been submtted, and the request for
obvi ously the opportunity to depose Dr. Bl oebaum and al so
obviously to nodify their expert reports, which they should be

gi ven the opportunity to do. You don't disagree with that,

right?

MR. TANKARD: No, your Honor.

THE COURT: Okay. So, what do we need to do? Because
it may take nore tinme than is available to set -- to get these

t hi ngs done before we set a trial date in My.

M5. COLE: May | speak, your Honor?

THE COURT: Sure.

M5. COLE: | would say --

THE COURT: You got to turn to m crophone, | think.

M5. COLE: | apol ogi ze.

THE COURT: That's okay.

M5. COLE: This is the first tinme |'ve heard, maybe
it's been said and | haven't focused on it, that they wanted to
set both trials at the sane tine.

THE COURT: | didn't know that either.

M5. COLE: Yeah, ne neither. As far as Brady goes, a
May trial date, since they've had the report since, you know,
al nost -- over a nonth at this point, six weeks, you know,
we're wlling to give them Bl oebaum W're willing to |et
their experts review a report, you know, nake changes to their

reports, you know, we're willing to do all that. | just don't
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t hi nk Ruttenbur should cone into it because it seens |ike that
it's, you know, it's unnecessary to speed her up just so that
t hey have a backup trial date in May on the off chance that
this Court is going to grant sunmmary judgnent to Brady. We
woul d ask for a second later trial date for Ruttenbur to all ow
us tinme to do the case specifics.

THE COURT: So, the initial request was Brady in March
and Ruttenbur in May; right? It was like sort of a --

M5. COLE: Yes, Judge.

THE COURT: One- to two-nonth split between the two.
And | appreciate you guys being very concerned about ny
calendar that if one falls apart we'll have sonething ready to
go. But | prom se you, | have other cases. So, there's no
need to be concerned about it fromthat perspective.

Alright. So, let's understand this. They can -- the
report will be permtted, but the defense will have the
opportunity to do what you need to do obviously to, one, depose
Dr. Bl oebaum And counsel for plaintiffs has indicated they
wi Il make sure he is available for those purposes. And to the
extent the defense needs to nodify or prepare anended or
suppl enment al expert reports, they'll have the opportunity to do
that too. Judge Arleo has spoken very highly of your ability
to neet and confer and work very cordially so |'msure you'll
do that. |f you need the Court's input in terns of setting a

schedule to get those things done, |'mhappy to do that. But |
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hope and trust that you'll be able to do that, so we can nove
towards this trial date. Ckay.

M ss Bushy

M5. BUSBY:. Thank you, your Honor.

May we ask if there's an estinmated delivery date for
t he Ruttenbur report?

M5. COLE: You may ask that, but | don't have an

answer .
M5. BUSBY: Can we talk about that |ater?
M5. COLE: | w il get you an answer.
M5. BUSBY: | appreciate that. Thank you.
THE COURT: Let nme ask this. And |I'lIl ask you, M.

Tankard, what's the estimted anobunt of tine you anticipate the
trial will take for Brady?

MR. TANKARD: Your Honor, as referenced in the papers,
we' ve been through this exercise in Illinois and |I'm advi sed
that was three and a half weeks; is that right?

MR. TANNER: It was three weeks. So three to four
weeks | would think is a good estimate. | don't think it would
take nore than that.

THE COURT: Ckay. | wote down two, | guess | was
very hopeful .

MR. TANNER:. That | do think m ght be tight, given the
trial that we just had in Illinois.

THE COURT: Ckay.
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Alright. 1'lIl tell you the trial date |I'm | ooking at,
counsel, just so you're aware. W'II| still get back into sone
of these notions, but just so everybody -- |I'm |l ooking at

selecting a jury on May 6th, which is a Wdnesday, and
basically starting right then. | was going to push off
starting, but we would select on the 6th, and proceed from

t here, which takes you into Menorial Day, but -- or into the
first week of June. So, that's ny plan. That's ny -- that
works for ny schedule, for the benefit of counsel.

M5. COLE: Your Honor, may | ask a question?

THE COURT: Sure.

M5. COLE: Just for our information, do you have a
typi cal dead day during trial? Do you handle other dockets
during trial, those kind of details?

THE COURT: | do a bunch of different things. And |

sort of feel out how the case is noving. Because we're going

to be going into a holiday, | will probably not have a dead
day, in all honesty. But, |'ve done nodified trial days |ike
9:30 to 2:30 or 3 o' clock, where you don't take lunch. | do a

bunch of different things. So |'mopen to sort of, you know,
nol ding that as we need to.

At this point, | wouldn't want to tell you we'll have
a dead day. Cbviously we're going to have Menorial Day, that's
going to fall right in there, probably that Friday before we'l]l

probably not neet. Then |'ve got sone other things on the
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cal endar that | know |I'mgoing to have to -- we're going to
have to suspend trial, for exanple, the 14th. | know that |
have another conmmtnent | have to attend. So it's going to be,
you know, | can give counsel a heads up on that, certainly, as
the tinme approaches.

M5. COLE: Thank you, Judge.

THE COURT: Ckay.

MR. TANNER: Judge, if | can just --

THE COURT: Yes.

MR. TANNER: Can | have an open discussion here with
counsel, and we're the ones that's been pushing for a trial
date so we appreciate the May trial date.

THE COURT: Sure.

MR. TANNER. We do have another jury trial schedul ed
to start in Los Angeles in md My.

THE COURT: Okay.

MR. TANNER. And then two nore in July. And |I'm not
sure, | haven't talked to our experts and our w tnesses. They
haven't talked to their expert. My concerns ne froma
schedul i ng standpoint with people in Los Angel es and New
Jersey, et cetera. | worry about that. W haven't talked to
them | don't know what that is.

THE COURT: Because the problemwth that, and I
appreci ate what you're saying. | know you guys have been

wor ki ng things pretty nuch on about three different tracks, so
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| know you've been very busy. The concern there though is that
if we don't have May, then what do we -- and we don't have
July, obviously.

MR. TANNER: Yes. Well, our hope was -- we thought
your cal endar woul d be nore crowded. And our hope was |ike
Sept enber and then Novenber, sonething |ike that.

THE COURT: Oh. Look, oh.

MR. TANNER: Because you woul d have the May ones, the
July ones. One of the cases starts July 7th, the other is July
20th, and will end m d August, you know. Begi nni ng of
Septenber would fit nicely with our w tnesses, because these
are surgeons and --

THE COURT: Sure.

MR. TANNER: Scientists, and it's really hard to get
on their schedules. | don't knowif that's better for you guys
or you care one way or the other.

M5. COLE: W want a May trial date.

THE COURT: Shocki ng.

MR. TANNER:  Shocki ng.

THE COURT: Plaintiffs never want a trial date.

THE COURT: Well, ny goal was to do Brady in May and
do Ruttenbur in Septenber.

MR. TANNER: Ckay.

THE COURT: That was -- you know. | nean, | have not

| ooked at the sunmmary judgnent notions or anything |ike that,
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so | have no idea whether that's a plausible Iikelihood that
anyt hi ng woul d be granted, or whatever. | have no idea. But
that was just ny general perspective.

As | pass Septenber, ny calendar is really crowded.

MR. TANNER: Fair enough. | guess what we woul d ask
t here maybe sone scheduling -- this person can't be here when
he would normally testify, and we may have to work through
t hose i ssues as we cone upon --

THE COURT: That's fine. That's absolutely fine. |
mean, we can always take wi tnesses out of turn. Now, for
everybody that doesn't know, that's Judge Mannion and his | aw
clerk Davita. And they have cone because | wanted Judge
Mannion to at | east have an opportunity -- obviously you worked
with Judge Arleo for quite a while, and Judge Mannion is being
baptized by fire, so he mght as well be baptized here in
person wth you. So, so just for your benefit, Judge Mannion,
we are trying to kind of do trial dates now cause that also --
the trial date dictates the final pretrial conference as well
whi ch woul d be with Judge Mannion, so | wanted to sort of get
into that a little bit.

But as it stands, M. Tanner, right? Tankard and
Tanner, what are the odds?

MR TANNER: We're a tag team

THE COURT: Yeah, M. Tanner. So, at this point

obvi ously you have to confer with your experts and see what



© 00 N oo o B~ W DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W D»dN -, O

Col | oquy 24
their situation is. Ckay.

And sane thing for plaintiffs' counsel, you're going
to have to work out the whol e Bl oebaum aspect and the discovery
as it relates to him or deposition, and that sort of thing.

Alright. So, we're anticipating -- I'"'mgoing to
anticipate -- I'magoing to say four weeks on the out -- |ong
side, just so we have a real realistic perspective to give to
the jury. Oay?

Alright. So, the only other issue for the nonent |
wanted to address was this issue of -- this notion nunber 8.
And it's the plaintiffs' renewed and anended notion for
sanctions related to Zimmer's spoliation of evidence. And I
have read that notion. | know that that was a notion that was
filed previously. It is now renewed. Based on what | have
seen filed, there was a position set forth that the plaintiffs
feel |ike you' ve been handi capped because obvi ously you don't
have enough of these inplants, or the actual devices, to have
themtested. And refresh ny nenory, because | read these
noti ons probably several weeks ago, refresh ny nenory, M.
Tankard or Mss Cole, as to what you actually got. You got,
what, four or two?

M5. COLE: No, Judge, we got two.

THE COURT: Two.

MR. TANNER. Originally, and Zimer's know edge of how

many they have has evol ved over tine.
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THE COURT: Ckay.

M5. COLE: Oiiginally, when we were in front of Judge
Arleo early last spring, Zimer said: W have five of these
devi ces, and we object to plaintiffs doing any destructive
testing because that would be so unfairly prejudicial to all of
the plaintiffs out there because there's only five. Judge
Arleo ruled that we were allowed to do destructive testing on
two devi ces.

Fol l ow ng that hearing, Zi mmer was suppose to have
provided, in April, a letter explaining where the rest of the
devices were. Instead of doing that, they provided a letter
where they said: Hey, we found ten nore devices. At no point
intime did Zimrer ever say: Hey, you're allowed to do
destructive testing on nore than two devices. They did allow
us the opportunity to i nspect sonme of these devices. But in
their response to the pending notion, they have said that
t hey' ve all owed us, you know, unfettered access to these 30
devices, and it's sinply not true. W have a court order
allowing us to test two devices, and that's all we've ever had.

THE COURT: Ckay. So let nme ask you this, at this
juncture is it your intention or desire to test nore, or
destructively test nore, | should say?

M5. COLE: Well, yes or no. | nean, | think that, in
reading the Gines notion to exclude and our response on

Ginmes, you see how we' ve been handi capped and how we' ve been
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hi nder ed.

THE COURT: But they've indicated they will not
obvi ously attack that aspect they he only tested a certain
nunber or --

M5. COLE: The problemis, |I've now been through trial
wth them And that is true, they didn't stand up at trial and
say that he only had sanples as of twod. But instead, they
criticized the bone quality of the cadavers that were used, the
fit in those cadavers that he chose. He chose the cadavers of
elderly, geriatric patients as opposed to fireman. This is a
fireman's hip and it should have been in a fireman. And all of
t hat was --

THE COURT: Wuldn't that do that anyway?

M5. COLE: Well, we had nultiple sized cups, we could
have gotten better representative cadavers. And you woul d not
bel i eved how we | ooked for cadavers for six nonths. It was a
shocki ng process that | was involved in. And after six nonths
of | ooking at cadavers, we cane up wth three cadavers for each
sized cup. W were paying the cadaver conpanies to x-ray the
cadavers so that Dr. Gines could neasure themto try to see if
they fit. Qoviously, we were paying people who have no x-ray
skill or, you know, practice. And so we had the six cadavers
show up. We thought we were going to have three that fit each
cup. Turns out we had only one cadaver that would fit one cup

and one cadaver that we thought was going to fit the second
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cup. And as the testing showed, it didn't really. It should
have been one size smaller.

THE COURT: Ckay.

M5. COLE: So, you know, even when they say that we're
not going to criticize, it's true. They never said: There
were only two cups. You know, they never said that. But
multiple times during the trial they, in ny opinion, crossed
the line on criticizing other elenents of the testing which was
di ctated by the cups.

To answer your original question, you know, at this
| ate stage in the gane, we couldn't go back --

THE COURT: Right.

M5. COLE: And redo the destructive testing w thout
seriously hindering all of the cases and postponi ng everything
and blowng up all of these trial dates. The only renedy that
exists at this point is to be able to tell the jury that they
destroyed the cups and we only have two. It was a basic
m srepresentation of the facts and the records that that jury
in Illinois got through the entire trial w thout understanding
that we'd only had two cups to test and that we were limted by
the destruction of Zimrer, | feel. You know, there was just
this big elephant in the roomthat the jury never got to hear.

Now, counsel has represented to this Court in their
notion that Judge Lopinot found that it wasn't rel evant.

That's not at all true. Judge Lopinot found it was nore
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prejudicial than probative. He used the term "explosive". |
was the one who every tine | thought they crossed the tine, had
to go back up to Judge Lopinot and ask again: Can we now tal k
about the destruction? And he got very cenented in his belief
that it was prejudicial and he never noved off of that point.

But as far as its relevancy and its adm ssibility, |
think it's highly relevant, highly probative, and | think that
Judge Lopinot was off on saying the prejudice outweighed it.

W need to be able to tell this jury what happened.

THE COURT: Ckay.

M. Tanner.

MR. TANNER: It sounds |ike an appeal of Judge
Lopi not's order and the defense verdict that was found in
I1linois. And if they had that --

THE COURT: |s that what happened? | was curious
nobody told us what happened in the trial.

MR. TANNER: It was a defense verdict.

No evi dence was destroyed here, your Honor. They have
the cups that were inplanted into their patients. They have
the records. They have thousands and t housands and thousands
of docunents. Zimer kept cups, but it had no duty to keep
sonme uncertain anobunt of cups and guess what the plaintiffs
m ght need.

Here's the basic facts, your Honor. They have the

Brady and Ruttenbur cups. That is the true evidence. W have
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30 cups. W had five sterile in their box cups. W had 26
others. W gave themtwo of them pursuant to Judge Arleo's
order, and a work out with themthat they said: G ve us two.
And we did. One of themthey didn't even use, they turned back
to us. But there's 30 cups at availability and they only used
two. And to ny know edge, they've never asked for nore.
Unused cups in our inventory or our marketing sanples are
sinply not evidence. |It's |like saying, we have GM crash and
the car involved in the crash is evidence, but GMs inventory
s not evidence. And there's no cases that say it's evidence.
It's the actual product that was involved and caused the injury
and t hey have those.

W did stop manufacturing this cup in 2010. They
asked us in 2010, that was Ms. Brady's case, she knew about
her case back in 2008. They asked for cups, we were making
them we could have provided them They didn't. In 2011, they
asked for four sanple cups. W have 30. They tabl ed that
request, but it was only for four.

And back in Septenber of 2013, then they asked for a
bunch nore cups in a later -- in a different action that we're
sharing on discovery on. But by then cups had been destroyed
in the ordinary course of business as Zimrer's entitled to.
There was no suppression of evidence. And the cases, as |I'm
sure you noted in the briefing, say destroying things in the

ordi nary course of business is not suppression of evidence.
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They waited until three years after we stopped making it, five
years after they knew they had a claim and then said: You
shoul d have guessed how nmany to save. And we think that's
fundanentally unfair. It was tried in St. Cair County and
Judge Lopinot said: No, I'mnot going to let you go there.

As far as the prejudice, Dr. Gines testified, or did
testing in 2009 and 2011, and he used expl anted cups, cups that
cane out of other patients. He didn't need new cups to do
that. He did other experinents using sanples. He didn't need
sterile cups. He put these cups in cadavers. He doesn't need
sterile cups to put themin cadavers. And he insists to this
days his tests were all valid no matter how many cups he has.
So he believes the nunber didn't matter. And we just said:
Let's elimnate any fight about this and we won't raise, as you
nentioned, we won't raise the fact that there was only two cups
used.

Now, the truth of the matter, as we tried to put in
our briefing is, no matter how nmany cups he did, he used, his
testing was invalid. He could have put 20 of themin and the
test was still invalid. And that was the argunent we had in
front of Judge Arleo when we said: Judge, you shouldn't |et
them use these cups. W have five pristine sterile cups
because the testing they're proposing to do is invalid. The
nmet hodol ogy they propose is not going to show anything. Judge

Arleo said: No, give themtwo cups. And we gave themtwo
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cups, and we think their experinents bore out what we say.

So we would submt that what they're requesting is
very -- is subject to a very high burden. It's very unique,
it's very prejudicial. And to sone extent, they're in this
predi canent because of not asking for cups earlier, or only
asking for four cups. Zimer didn't do anythi ng wong here,
your Honor, and the | aw supports us on that. Thank you.

THE COURT: Alright, very well. M thought is exactly
that, | don't believe an adverse inference or a spoliation
charge should be given. There's nothing that's been presented
in the witten argunents that woul d suggest that there was sone
type of intentional m sconduct or sonme intention on the part of
Zimer to destroy these cups, basically to handicap plaintiffs
in any way. And it's the essential concession by Zimer that
they wll not attack the fact that only two cups were tested or
t hat sone m ni mal nunber of cups were tested, | think goes to
the heart of the issue in terns of what was there. To give the
| nference or the spoliation of evidence charge to the jury is
very extrene. |It's one of those things | -- obviously you
continue to raise it during the course of trial, Mss Cole, in
the Illinois matter. |'m not suggesting you can't do that
here, dependi ng on how evi dence cones out. At this point,

t hough, | do not believe there's a basis to give a spoliation
of evidence charge based on what's in front of the Court.

There is a clear indication that evidence was presented and
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provided, and there's no indication that there was sone
i ntentional destruction, or sone intentional m sl eading, or
sonehow hi di ng of evidence on the part of Zimmer. So | don't
think that it's appropriate at this juncture. And, once again,
as wwth a lot of these in limne notions, as the evidence cones
out during the course of trial, we may have to revisit sone
| ssues and certainly many of the other decisions wll stand.
So, | wanted to hear counsel as it related to that.

Ckay. And just for clarification purposes, on that
notion nunber 6, the plaintiffs' notion to exclude testinony of
Kevin Ong, Ph.D. and Judd Day, Ph.D. Fromny reading, it
i ndi cated that there was no issue as to Dr. Day. There was
al so an issue as to Ong.

MR. TANKARD: | think that's correct.

MR. TANNER:. That's correct, Judge.

THE COURT: Ckay. So, as | said, |I'mnot excluding
the experts, but that one was stipulated to, so | just wanted
to make sure that the record accurately reflected that that was
a stipulation as related to Judd Day, Ph.D.

Alright. So, before | nove fromthe notions, counsel,
is there anything that | have overl ooked or that you'd like to
address that | have not addressed? W're going to nove into
sone ot her areas.

M5. COLE: No, Judge.

THE COURT: Ckay. Defense is good? Ckay.
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Alright. Now, | wanted to go back to your -- the
agenda you laid out. And why don't you fill nme in on the
status of the litigation and the nunber of cases pending in the
IVDL.

MR TANNER: [|'Ill do that, your Honor.

THE COURT: Alright, M. Tanner.

MR. TANNER: Judge Arleo always |iked to have a report
to kind of always know what was going on so we thought you
m ght as well.

THE COURT: Absol utely.

MR. TANNER: She al ways wanted us to start with how
the settlenents were comng, so | can report on that.

THE COURT: Okay.

MR. TANNER. W had, since the Durom cup cases began,
1, 627 settlenents of Duromcup hips. Forty of them has been
since our |ast conference with Judge Arl eo.

THE COURT: Okay.

MR. TANNER: Qur nedi ations are 91 percent success
rate. Mediations. And | know M ss Flei shman asked about
up- com ng nedi ati ons, we have seven set in March comng up to
settle those cases.

As far as the MDL, there have been 574 cases
transferred to the MOL. Two hundred twenty have been
di sm ssed. So that | eaves presently 354. Fifteen of those are

not Durom cups, so they should be |eaving soon, hopefully.
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THE COURT: Ckay.

MR. TANNER: And three of those have been settled in
principle, so that | eaves 336 is our count of, in essence,
cases that are sill waiting to either be resolved or trial.

THE COURT: So let nme understand it. After we do the
bell wether trials, as it relates to the other cases in the ML,

what happens to then? Like if they don't settle, they don't

resol ve.

MR. TANNER:. Sure. Sure. They'll be put in line for
trial. The systemthat we've set up, as you probably well know
i's, liaison counsel and defense counsel pick eight cases.

THE COURT: Ckay.

MR. TANNER: Each pick four. W did plaintiff
di scovery on those. The depositions of the plaintiffs. The
depositions of their surgeons. Health care providers, those
types of things, so we can get an assessnent of those cases and
kind of do the work that's necessary to get those ready. Each
side sel ected one case and then Judge Arleo selected Brady to
go first, Ruttenbur to go second. Brady was their pick,
Rut t enbur was our pi ck.

THE COURT: Right.

MR. TANNER: And then a schedul e was set by which
specific expert discovery in each of those cases woul d be set,
both case specific discovery, | should say, and expert case

speci fic discovery as opposed to the conmmon issue discovery.
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Comon i ssue discovery for all the Duromcases in the
MDOL is over and the experts have all been deposed and that's
all over. |It's just case specific. Brady and Ruttenbur are
| ined up. After those cases, or in the mddle of when we're
trying those cases, we would anticipate this Court would ask us
to submt the next two fromthe list that we've already worked
up. And then the next two would go. And then the next two.
And then at sone point your Honor probably say: GCkay, we got
t hose eight, and we're still trying them so let's get the next
ei ght toget her.

THE COURT: So they never go back to their hone
districts?

MR TANNER: |'msorry?

THE COURT: | said, they never go back to --

MR. TANNER:. No, we waived Lexecon, so they'll be
tried here.

THE COURT: So we're the |ucky ones, huh?

MR. TANNER:  You are.

THE COURT: Alright, see, Mss Fleishman is saying
"time out".

M5. FLEI SHVAN:  Ti ne out.

THE COURT: She gave the T.

M5. FLEI SHVAN:  Your Honor can at any point decide
t hat you have conducted, since you only conducted the pretrial

di scovery, in the common issues and at that point your Honor
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can at any tinme send those cases back to their transferrers.

THE COURT: Okay.

M5. FLEI'SHVAN: It does not, even though counsel has
wai ved Lexecon, it doesn't nean that all the cases
automatically get tried in the transferee court.

THE COURT: Ckay.

M5. FLEISHMAN. So | don't think that's what the MDL
power |aws say. W can certainly brief it, but that's ny
under st andi ng.

THE COURT: (Okay. Because | was curious about that.

M5. FLEI SHVAN:  And nunber two, the other tine out was
that we do not agree that all the comon issues have been
resol ved. Sone discovery has been done.

THE COURT: Right.

M5. FLEI SHVAN: The common di scovery has been done for
this set, there are additional issues which is in our agenda
t hat we want ed.

THE COURT: The netalosis, those different things.

M5. FLEI SHMAN: Wi ch defendants say there is no
metal osis, plaintiffs say in fact there is.

THE COURT: Ckay.

M5. FLEI SHVAN. But we need to address that and that
IS a common issue.

THE COURT: But no discovery has been done on that?
Ckay.
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M5. FLEI SHVMAN. No, because that didn't cone up in the
ei ght bellwether selected cases. So it wasn't, that wasn't an
i ssue. And the first tinme it really was rai sed before her
Honor Judge Arleo was at the | ast conference before her when we
raised it in connection with the Sherry Thonpson case.

THE COURT: | see.

M5. FLEI SHVAN.  And she said: Well then, you have to
go back and get expert reports and do that discovery. And
that's where we left it.

THE COURT: Ckay.

M5. FLEI SHVAN:  And counsel at that point said: Wll,
no, we can't. And then we --

THE COURT: Here we are.

M5. FLEISHVAN: [t's in your Honor's | ap.

M5. COLE: And, Judge, | just want to state for the
record that |iaison plaintiffs' counsel has only wai ved Lexecon
for Brady and Ruttenbur, we have not waived it for all of the
cases. | think that's sonething that has to be done on a
case-by-case basis and in coordination with the actual
plaintiffs' counsel that represents the individual plaintiffs.

THE COURT: Ww, okay.

MR. TANNER: And we respectfully disagree, and | guess
that will be a briefing that we'll have.

THE COURT: Because that's a big disagreenent.

MR. TANNER: Yeah, we think that it has been. And I
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coul d address whenever you want the netal osis issue raised.

THE COURT: Right. Because | didn't know anyt hi ng
about the netalosis until obviously it was set forth in the
agenda. And what | was going to recommend is, as it relates to
that, Judge Mannion will nore than likely address if there are
| ssues that relate to that in terns of discovery, that he can
certainly -- he'll set a conferencing.

MR. TANNER: And our sinple position on that, your
Honor, is these MDL cases were forned by the JPML to address
all of the defect that the device was defectively designed or
manuf actured and Zimrer failed to warn. And that includes
netal osis, |oosening, all sorts of cases. But they're all
her e.

THE COURT: Ckay.

MR. TANNER: And di scovery has occurred on all of
that. They don't get to reopen common issue di scovery now.
They have experts that have tal ked about netal osis issue,
conmon i ssue experts.

THE COURT: Ckay.

MR. TANNER: That's done. W' re not reopening
di scovery agai n.

THE COURT: Alright. So from your perspective,
netal osis is al ready addressed.

MR. TANNER: Yeah, it's in the ML.

M5. FLEI SHVAN. W di sagr ee.
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THE COURT: Shocki ng.

M5. FLEISHVAN. Right. And we'll raise it before your
Honor, before his Honor, whatever the Court wants.

THE COURT: R ght. GCkay.

M5. FLEI SHVAN:  And we can brief the other issue too.

THE COURT: No, | think we'll need to. |It's not all
urgent. It's not sonething we have to do now. There obviously
IS a breakdown as to exactly what, you know, is suppose to take
pl ace, whether we're trying 300 cases, or we're trying eight
cases, So.

M5. FLEI SHVAN.  Well, if your Honor pleases, we could
do it for the next status conference. Because all of the
peopl e whose cases, of the three hundred sonething cases that
are pendi ng before your Honor now.

THE COURT: Sure.

M5. FLEISHMAN. Would i ke to know the answer to that.
Sonme of them have been pending for quite a |long tine.

THE COURT: Sure. | have no problemwth that. |
think it makes sense. (Qoviously there are different views on
exactly what is suppose to take place here as part of the ML
ver sus what goes back to the transferrer districts. Ckay.

Alright, so | think |I addressed everything on this
agenda, or did | not? | know we still have to tighten up the
trial aspect.

But, there are -- there were -- there was the not
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fully briefed notions. There was -- |'mnot tal king about the
summary judgnent notions, but |'mspecifically tal king about
that notion nunber 3, plaintiffs' notion to anend the case
managenent order nunber 3 to require contribution by state
court plaintiffs to the Common Benefit Fund. There was al so
anot her notion that one particular plaintiff filed and it's
here sonmewhere, but one particular plaintiff filed a notion to
decrease their anount or the percentage of what they're suppose
to contribute to the Conmmon Benefit Fund.

MR SMTH  Good norning, Judge. Terrence Smth from
Davis Saperstein. | filed two notions on behalf of two of our
recently-settled clients yesterday, | think.

THE COURT: Yesterday, is that what you said?

MR SMTH | think so. W was based it on notions
that had been filed in earlier Duromcases that we resolved a
coupl e years back. And the facts were basically the sane.
We've settled themon our own. Mé negotiated with def endants
on our own and we had no benefit fromthe common di scovery, or
the strategy, or any of that stuff. So, the pitch was to waive
these plaintiffs' contributions to the Common Benefit Fund.

| can tell you that in the past, when we had prior
notions granted, the Court said: Ckay, you're not paying 4
percent, you're paying 1 percent. | don't know that that is
still good, but that's what --

THE COURT: It sounded good then, for sure.


Beth
Highlight
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MR SMTH  That's what the precedent was.

THE COURT: G ve ne one second, Mss Cole.

M ss Schr oeder.

M5. BEYEA- SCHROEDER: Yes, your Honor. Under docunent
nunber 527 filed on Septenber 23rd, 2014, | had filed a simlar
noti on on behalf of eight of our plaintiffs that we settl ed.

We had no assistance fromthe PLC, no material fromthe PLC, no
depositions, no contact wwth them W nediated and settled
t hem on our own.

When we filed the notion, the Court actually entered a
note on Septenber 23rd, setting the notion for Cctober 20th of
2014, to be decided on the papers. But it was never decided
and then when we had contact with the Court --

THE COURT: That's alnost |like an automatic thing so,
yeah, it wasn't -- no conscious mnd was witing that down, |
assure you, so.

M5. BEYEA- SCHROEDER: So when he tal ked to your
Honor's chanbers they asked that we cone today. |n our
paperwor k, we asked that the fee be reduced to 1 percent based
on the fact we did not have any benefit fromthe PLC as far as
getting the case nediated or settled. W had no docunents, no
depositions or anything. But we understand that they probably
did have sone | abor, obviously now being here today, |
understood that they've had | abor.

THE COURT: A lot of |abor, sure.
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M5. BEYEA- SCHROEDER: But as these plaintiffs didn't
have any benefit of that in their settlenent negotiations, we
woul d respectfully request that the Court reduce the PLC
assessnent to one portion for them In the notion papers | put
it one-half percent fromthe attorneys and one-half percent
fromthe plaintiff, just to be fair.

THE COURT: Have you had any discussion at all with
| i ai son counsel ?

M5. BEYEA- SCHROEDER: | had enail ed them when | was
filing the notion asking their position on it and | never
recei ved anyt hi ng back.

THE COURT: Alright.

M5. BEYEA- SCHROEDER: And even to date. And then when
the Court entered a request for a status on notions and
everything for today, | actually emailed them and said: Hey,
this notion is out there. CAN you please nmake sure it's on the
agenda? And all | got was, | enailed the wong person, |
copied the right person on it, and they never even got back to
me on the notion.

THE COURT: And it's not on the list by the way, but
anyway.

M5. BEYEA- SCHRCEDER: | know.

THE COURT: But | knew it was pendi ng because you
actually called ny chanbers or sonething to that effect.

M5. BEYEA- SCHRCEDER: A couple tines.
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THE COURT: R ght. GCkay.
Yes, M ss Cole.

M5. COLE: First, | apologize. | never received any
emai | s about this -- about these notions. And we wll nake
sure you have the proper addresses because | wll have to
obj ect.

M5. FLEISHVAN. |'Ill apologize, | never got anything.

M5. COLE: So we'll work to nake sure you have the

proper addresses.

Wth all due respect, things have changed materially
in the [ast two years. You know, there was a period of tine
when this entire docket was on hold. There were no cases that
had been judged as to being not settled and ready for
di scovery. There was no, you know, major discovery going on in
the last 18 nonths. W had conducted nearly two mllion
dollars worth of attorney's fees and costs in discovery.

Regardl ess of the fact that you didn't rely upon
di scovery and depositions at those individual nediations,
obviously we're going to argue that the work that we were doi ng
and getting trial dates and putting themat risk, and getting
experts worked up, played into the overall mndset of Zinmrer in
their settlenment negotiations.

At this point intinme | think that, and |I apol ogi ze
because this has evidently been pending a while and | didn't

know about it, at this point in tinme we would ask that these
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notions as well as our notion to nodify the CMO to allow for
state court contribution be dealt with at the sane tine so that
all the parties can, you know, adequately address their
objections and their positions and |let the Court make a full
decision on all of the facts for all of the parties.

THE COURT: Ckay. And | know it's hyphenated, but |I'm
sayi ng Schroeder because | can't rear the other one. It's
Bayee or Bay sonething. It says sonething Schroeder.

DEFENSE ATTORNEY5: That's okay.

THE COURT: M ss Schroeder, you have any issue with
t hat because | think that nmakes sense, quite frankly. | do
have the notion filed by liaison counsel to provide for
contribution to the Common Benefit Fund by state court
plaintiffs. A nunber of people have called today, prior to
today, asking if they could be in participation in today's
conference by phone, which | denied. Because | just felt there
was really no way to really kind of keep a handle on that. So,
in fairness, before | can address their notion, |ikew se
obviously giving themthe opportunity to address your notion
nore fully, I think it would nake nore sense to do it all
t oget her.

M5. BEYEA- SCHROEDER: Your Honor, our clients are
differently positioned. Qur clients are not in state court.

THE COURT: Sure.

M5. BEYEA- SCHROEDER: The clients that we're
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addressing are not in the sane position as that other notion
and therefore it will be different than that notion. 1In the
sane vein, |'mhere today pursuant to your request in order to
address the notion.

THE COURT: We're addressing it. That doesn't nean
"1l rule, but we're addressing it.

M5. BEYEA- SCHROEDER: Trying to save ny client noney.
Havi ng to have ne cone back to argue it a second tine.

THE COURT: | didn't say you're com ng back.

M5. BEYEA- SCHRCEDER: Ckay. | was going to say, it's
not going to save ny client.

THE COURT: | didn't say you were com ng back.

M5. BEYEA- SCHRCEDER: Ckay.

THE COURT: And we are addressing it, so | was honest
on both ends.

M5. BEYEA- SCHRCEDER: Thank you.

THE COURT: You know, once again, the call was nmade as
to whether it would be addressed. And when | suggested --
obvi ously you can see it was wise for you to cone because
counsel didn't even know that you had been attenpting to reach
out to them So it has at |east hopefully been beneficial in
t hat regard.

But | don't think it is an efficient nove for the
Court to nake to address your notion, albeit -- cause |I'msure

other plaintiffs are going to argue their situations are
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different as well fromcertain other plaintiffs. So, the issue
wll get addressed. | think it's part of the gl obal issue as
to certain plaintiffs and whether they contributed to the
Common Benefit Fund, what percentage they contribute, et
cetera. So, it will get addressed. But | highly doubt we'll
have oral argunent subsequently on the issue.

M5. BEYEA- SCHRCEDER: Ckay.

THE COURT: Doesn't nmean | won't, just nean | highly
doubt it. Ckay.

M5. BEYEA- SCHROEDER: Thank you, your Honor.

THE COURT: You're very wel cone.

Alright. So we'll table that for the nonent, M ss
Cole and Mss Fleishman, as it relates to the Conmon Benefit
Fund until we can find out exactly who does this involve, et
cetera. | will nore than likely ask Judge Mannion if he'd be
ki nd enough to probably kind of orchestrate that and coordi nate
that getting addressed as it relates to the Common Benefit
Fund.

M ss Fl ei shman.

M5. FLEISHVMAN: | was going to say, as part of that,
we'll give the Court a schedul e of what happened when. So when
we really began to engage in discovery as opposed to just
resol ving cases w thout doing so. Because that seens to be the
differential date.

THE COURT: Ri ght.
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M5. FLEISHVAN. So we'll do that for the Court.

The ot her request, | do have for both your Honors, is
i f we could have a tel ephone conference call-in where people
woul d at | east be able to listen in, not be able to speak, but
be able to listen in so that all of the other counsel who have
the 300 plus cases can hear what's going on. | think that
woul d be really hel pful.

THE COURT: Ckay.

M5. FLEI SHVAN. That's the reason for our request for
t he tel ephone conference.

THE COURT: And Judge Mannion may be very anenable to
that. That's just not ny practice. So | appreciate the
request and the request was nmade prior to today. But that --
because | did not have any indication -- | nean, | knew | was
dealing with in limne notions so that was ny focus in setting
atrial date. And so ny focus was that nore so than trying to
coordi nate who's calling in, when they're calling in, how that

whol e thing was going to work. So you nmay be able to work that

out wwth sonme future conferences. | don't know, have you done
that wwth Judge Arleo as well, they all called in and sat and
| i st ened?

MS. FLEI SHVAN: Yes. And we've done it with sone
ot her MDL courts as well.
THE COURT: No, no, |'ve done it Iin other situations.

It's just for today's purposes, as | said, we were trying to
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set atrial date in addition to actually addressing the in
| i m ne notions.

M5. FLEI SHVAN.  And frankly, your Honor, this is the
first time we've even been before you to ask your perm ssion to
do this and explain why we even wanted it.

THE COURT: Sure.

M5. FLEI SHMAN. So that woul d be --

THE COURT: Understood. That's fine.

M5. FLEI SHVAN:  And we'll request it in the future.

THE COURT: Excellent.

Alright, so before we depart, is there anything el se,
counsel, that we need to address? Just so we're clear, at this
point we're setting the trial date for Wdnesday, May 6th, for
Chri stine Brady.

M5. FLEI SHVAN. Ri ght.

THE COURT: Okay? So unless sonebody tells -- | see a
hand.

MR TANNER. |'msorry, and | think you said you have
four weeks set aside?

THE COURT: Yes?

MR. TANNER. My son, who's graduating from hi gh school
in June 6, | will not get in trouble with ny wife is what |
hear .

THE COURT: | prom se you, we want to keep famlies

t oget her.



© 00 N oo o B~ W DN PP

N DN D DN DD P PP PP PP R PR
a A~ W N P O © 00O N oo Ouo &M W D»dN -, O

Col | oquy 49

MR. TANNER It's a sacred date, she told ne to neke
sure.

THE COURT: There are a couple of days in there that
are going to have a few issues, but | understand -- but what
|'"'mgoing to do is nmake sure that we've bl ocked off four weeks,
essentially, for trial purposes. Ckay?

M ss Fl ei shman.

M5. FLEI SHVAN. Yes. This is not just pure
housekeeping. The final pretrial conference then is before
your Honor or before --

THE COURT: It wll be before Judge Mannion. And
he'll set that date for counsel, so obviously it wll be before
then. But we will -- we'll talk before we actually begin jury
selection just in terns of how | select a jury, what we need to
present before the jury, which will be the sort of neutral
statenent of the case, those sort of things, we'll go over all
of that as well.

M5. FLEI SHMAN.  And do we have anot her status date
bef ore your Honor that we can address what's going on in the
MDL generally, or does your Honor want to have us do that
bef ore Judge Manni on?

THE COURT: | don't know -- yeah, nore than |likely
you'll do that with Judge Mannion. M focus at this point
going forward wll be trial. Oay? So, ny goal wll be to

nove towards trial. Judge Mannion will certainly keep ne
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apprised of exactly what the status is of the balance of the
cases in discovery, but ny focus will be to proceed to trial.

M5. FLEI SHVAN.  Thank you.

MR. TANNER: And a final pretrial order, I think your
Honor uses a pretty elaborate final pretrial order. |Is that
due on the day of the final pretrial conference that Judge
Mannion will set or is that --

THE COURT: Exactly. Judge Mannion will set out and
probably electronically, counsel, it will be set and he'll give
you due dates when you're suppose to have your proposed draft
order prepared and all that and submt it.

MR. TANNER: Thank you.

THE COURT: Okay.

Counsel ?

MR. EPSTEIN. Your Honor, one small housekeepi ng
thing, if sonmeone in your chanbers could email ne a copy of
your pretrial order formso that | can share wth ny
col | eagues.

THE COURT: Sure. |I'll just ask you to see ny |aw
clerk Mss Sybblis and she can nake sure that you have access
to it. Judge Mannion also does have it as well so counsel wll
have access to that as well.

And, counsel, in the back. Now, you're going to have
to tell nme your nane again. Terrence Smth?

MR SMTH No, that's ne, Judge.
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THE COURT: Morris Dweck.

MR. DWECK: | spoke to M. Tanner briefly. W had one
case Patricia Branmhall we nedi ated before Judge Arleo. W
wanted to give you | think one nore tine, hopefully, to wap it
up with litigation we just wanted a make sure it was okay.

THE COURT: It's fine with ne. Does Judge Arleo know
she's nedi ati ng.

MR, DWECK:

MR. DWECK: Fromny understanding fromny firm they
had spoken with her, they haven't set a date yet.

MR. TANNER: When Judge Arleo, this was right after
she was confirned, said on this particular case it involved
some fairly conplicated lien issues that she was happy to
continue to nedi ate that case.

THE COURT: Ckay.

MR. TANNER: And we certainly don't object to that if

she's still anenable to doing that.
THE COURT: |'msure she will. As long as she's
aware, | have no problemwth it at all.

VR. DWECK: Fi ne.

THE COURT: Now, anything else, counsel, we need to
address? That's it?

Alright, so what I'mgoing to dois, |I'mgoing to ask
plaintiffs' counsel, if you'd just be kind enough to reduce

this to a formof order. W do have the record, but just as it
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relates to the notions and the trial date, et cetera, nake sure
def ense counsel has an opportunity to see the proposed form of
order so that there are no objections to that, and then submt
that, and we will have that filed el ectronically.

In the interim you can expect to receive a final
pretrial conference date. W'Il|l also post the trial date on
the schedule. And I will tell you now, for scheduling
pur poses, ny intention, barring either dism ssal or sonething
el se occurring, is on Ruttenbur, to start that trial on
Septenber the 1st, which is a Tuesday. |It's before Labor Day,
so actually we have Labor Day off, but that's ny intention.

The Ruttenbur date will not go on the docket yet, but | have
bl ocked the time out on ny calendar. But | want counsel to
know that so you can sort of plan your lives accordingly, okay?

Alright. And if that is all, then | thank each of you
for making the sacrifice to cone, and for your tine and your
effort, and the extrenely diligent way you've pursued the cases
and all the wonderful work you've submtted. So, the Court
does appreciate it. It does help the Court as well. But |
wll |ook for the order fromcounsel. Ckay? So, everyone have
a great day.

M5. COLE: Thank you, your Honor.

MR. TANNER: Your Honor, thank you.

(Matter concl uded)
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