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Defendants National Football League (“NFL”) and NFL Properties LLC
(“NFLP,” and together with the NFL, the “NFL Parties”) respectfully submit this
memorandum in support of final approval of the Class Action Settlement Agreement
dated June 25, 2014 (“Settlement Agreement” or “Settlement”) and preliminarily
approved by this Court on July 7, 2014. (See Order, July 7, 2014, Doc. No. 6084.)
PRELIMINARY STATEMENT
This Court should approve the historic settlement between the NFL and its
retired players and their families.
The NFL agreed to the proposed settlement because it believes it is doing
the right thing by putting aside its strong legal defenses and agreeing to provide
substantial compensation to its retired players when they experience debilitating
neurocognitive and neuromuscular decline, irrespective of whether NFL football was the
cause. The proposed settlement does just that in a way that is fair, reasonable and
adequate, and which provides benefits for more than a half a century.
It is fair to say that the proposed settlement has been more carefully and
relentlessly scrutinized than any previous class settlement, even in the Third Circuit. The
debate over its merits has been widespread and intense. That debate is nearly over, and
the results are unequivocal. The proposed settlement has been endorsed by more than 99
percent of the class because they recognize that it offers substantial monetary and other
benefits, that it will pay those benefits promptly and in a consistent way, and that it will
spare thousands of retirees and their families the financial and emotional cost associated
with years of litigation, which would more likely than not leave the plaintiffs exhausted
and with no meaningful recovery.
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The proposed settlement offers monetary awards of up to $5 million to
retired NFL players who develop the neurocognitive and neuromuscular impairments
associated with dementia, Alzheimer’s Disease, Parkinson’s Disease and ALS (Lou
Gehrig’s disease). It does so without requiring any showing that playing in the NFL
caused the players’ impairments—eliminating a central barrier to recovery if these
matters were litigated. The settlement program lasts 65 years—sufficient to cover all
currently retired players; its monetary awards are inflation-protected; and the NFL has
guaranteed the payment of full settlement compensation to every eligible retired player
with no cap on the NFL’s ultimate total liability.
The proposed settlement goes beyond these generous monetary awards
and provides baseline neurocognitive testing for retired players at the NFL’s expense and
supplemental benefits in the form of therapy, treatment and medicine to eligible players
who show early signs of neurocognitive decline. The settlement also establishes a $10
million education fund to support safety and injury prevention programs in all levels of
football, in addition to educating retired players about the NFL’s widespread benefits
programs. On top of these very substantial benefits, the NFL’s current collectively
bargained health and disability programs are expressly and fully protected under the
settlement.
Not only does the proposed settlement provide substantial, inflationadjusted, guaranteed benefits to all eligible retired players, but it does so while
eliminating entirely the cost to retired players of years of expensive litigation and a very
significant risk of defeat. The NFL has argued in its pending motions that these cases
should be dismissed because they are governed by the players’ collective bargaining

2

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 19 of 189

agreements with the NFL and therefore are preempted by federal labor law. While this
Court has not decided the NFL’s motions, numerous other courts have agreed with the
NFL’s position, and there is a substantial likelihood of the same result here. This single
threshold issue poses enormous risk to retired players who choose to litigate rather than
settle their claims.
Even if the players’ cases survived a preemption ruling, the players still
would face substantial additional legal hurdles that could defeat their claims at the outset.
Absent settlement, currently symptomatic retirees will spend years and millions of dollars
in legal fees litigating uncertain claims that likely will leave them empty-handed in the
end. And non-symptomatic retirees will face a future knowing that if ever they develop a
serious neurocognitive condition, they will then have to embark on perilous, costly and
long-lasting litigation with an uncertain outcome, and with their claims likely weakened
by rulings in earlier litigation. The proposed settlement provides all retired players—
symptomatic or not—with the peace of mind that substantial benefits will be available if
and when they are needed.
The Court need not rely solely on the substantial benefits of the settlement
and substantial risks of litigation to demonstrate the settlement’s fairness to retired
players. After extensive (if not unprecedented) publicity surrounding the settlement and
individual mailed notice to every known retired player or their representatives, more than
99% of the 20,000+ retired players agreed to stay in the settlement class rather than
litigate. This show of support for a negotiated settlement demonstrates the fairness of the
proposed settlement from the perspective of the class members themselves.

3
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Even a cursory review of longstanding principles demonstrates that, as a
matter of law, the proposed settlement fully satisfies the requirements for court approval.
Under settled Third Circuit law, the settlement is entitled to a presumption of fairness.
As the Court already has found, it was negotiated by reputable counsel with vast
experience in similar cases in hard-fought, arm’s-length negotiations supervised by a
court-appointed mediator (himself a former federal judge). As this Court also found,
class counsel had more than adequate information to assess the strengths and weaknesses
of Plaintiffs’ claims—including the law of preemption, the players’ medical histories, and
the relevant medical and scientific literature and expert advice.
Consideration of the relevant factors identified by the Third Circuit (Girsh
v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975)) confirms the fairness, reasonableness and
adequacy of this class action settlement.
First, there is no dispute that litigation of Plaintiffs’ claims (assuming that
some survive preemption and other potentially dispositive legal defenses) would be
exceedingly complex and take years and substantial sums of money. The scope of the
litigation is vast, involving thousands of players who played nearly a century of NFL
football.

Individualized, case-by-case fact and expert discovery—concerning many

hotly-debated scientific and medical issues—would be extensive and expensive.
Second, as noted above, the settlement class almost unanimously approves
of the settlement, which strongly supports the conclusion that the settlement is fair,
reasonable and adequate.
Third, Class Counsel fully appreciated the merits of their claims,
notwithstanding the absence of formal discovery. Putting to one side the serious risk of

4
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dismissal based on preemption, of which Class Counsel were aware, Class Counsel are
well versed in the science on which critical elements of their case depends as well as the
legal challenges posed by the law of causation.
Fourth, beyond preemption and causation, Plaintiffs face significant
additional obstacles to recovery. These include the statutes of limitations that likely bar
the claims of almost all Plaintiffs, the vast majority of whom allegedly were injured
years, if not decades, ago; the assumption of risk defense, since case law has long
recognized that severe injuries, including concussions, are inherent risks of the sport of
football; and the doctrines of comparative fault and contributory negligence that would
reduce, and in some circumstances eliminate, Plaintiffs’ damages.
Fifth, the relief provided by the settlement is well within the range of
reasonableness where, as here, retired players are eligible quickly and efficiently to
recover significant awards while avoiding the significant expense, delay and risks
inherent in the litigation process.
The objections to the settlement are without merit.
First and foremost, much has been made of the repeated allegation that
CTE is “not covered” by the proposed settlement.

That simply is not true.

This

settlement will compensate retired players who are found to have serious neurocognitive
and neuromuscular impairments without requiring a showing of causation. And on that
front, the settlement does compensate the significant neurocognitive and neuromuscular
impairments that allegedly are associated with CTE, such as memory loss, loss of
executive function and loss of spatial and reasoning skills. In short, the assertion that
“CTE is not covered” is factually erroneous.

5
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The other major CTE-related objection—that the settlement does not
compensate mood disorders and depression allegedly associated with CTE—misses the
point.

Mood disorders and depression are not compensable under the proposed

settlement because these conditions are widely distributed across the general population
and have multiple proven causes entirely unrelated to football and/or CTE. The fact that
the proposed settlement draws this particular line on compensable conditions at this
particular level of severity is an entirely reasonable and fair result of the parties’ hardfought negotiations, based on scientifically validated issues of causation and proof.
The objectors’ other major issues are equally unfounded. For example,
the reductions and offsets contained in the settlement for “age of diagnosis” and “Eligible
Seasons” are entirely proper proxies for causation and exposure, fully supported by
medical science and elementary concepts of fairness. It is common knowledge—even
outside the medical community—that neurocognitive and neuromuscular decline
increases as one ages for reasons entirely independent of playing football. And to the
extent retired players have alleged that playing football caused their injuries, it makes
good sense to use the amount of time a retiree played in the NFL as a fair proxy for
alleged exposure to repetitive concussive and subconcussive events—the key common
allegation in all these cases.
Finally, the allegation that the proposed settlement imposes unfair
administrative burdens on retired players is misdirected. In fact, retired players are
required to do no more than obtain a diagnosis of an eligible condition from a roster of
highly qualified independent medical specialists and submit that information with
appropriate supporting documentation. A retired player seeking millions of dollars of

6

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 23 of 189

monetary benefits can hardly object to this process. And the NFL—which has agreed to
pay these substantial benefits without any cap on liability—is entitled to a claims process
that is fair and free, ideally, from fraud and abuse.

That is precisely the kind of

administrative process that the parties agreed to here.
The remainder of the objections are equally meritless, as we show below.
*

*

*

The NFL respectfully urges the Court, for all the reasons discussed in
detail below, to overrule the objections, to find that the proposed settlement is fair,
reasonable and adequate, and to grant final approval.
BACKGROUND
A.

The Parties and Initial Lawsuits
The litigations proposed to be resolved by this Settlement arise out of

claims against the NFL Parties, and certain NFL Member Clubs, seeking relief for
alleged repetitive head trauma injuries sustained during the playing careers of Retired
NFL Football Players.1

Plaintiffs are retired professional football players, the

representatives of the estates of retired players, and the spouses and children of some of
the retired players. The NFL is an unincorporated association of 32 Member Clubs that
promotes, organizes and regulates the sport of professional football in the United States.
NFLP is a limited liability company organized under the laws of the State of Delaware
and headquartered in New York. NFLP is the authorized representative of the NFL and
its Member Clubs for the licensing and protection of their trademarks and logos. The
terms and conditions of professional football players’ employment are defined by the
1

Unless otherwise defined, the capitalized terms used in this memorandum have the
same meaning as those in the Settlement Agreement.
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collective bargaining agreements (“CBAs”) that were operative during the players’
careers.
The first of the concussion-related lawsuits was filed in July 2011 by 73
retired NFL players and certain of their wives in the Superior Court of California, Los
Angeles County against the NFL Parties and Riddell, Inc., All American Sports
Corporation, Riddell Sports Group, Inc., Easton-Bell Sports, Inc., Easton-Bell Sports,
LLC, EB Sports Corp., and RBG Holdings Corp. (collectively, the “Riddell
Defendants”).2 See Compl., Maxwell v. Nat’l Football League, No. BC465842 (Cal.
Super. Ct. July 19, 2011).3 The NFL Parties removed the action to the United States
District Court for the Central District of California on the basis of federal question
jurisdiction under section 301 of the Labor Management Relations Act (“LMRA”), on the
ground that plaintiffs’ claims arose from or were substantially dependent upon the terms
of the CBAs and thus were preempted by section 301. See, e.g., Notice of Removal,
Maxwell, No. 2:11-cv-08394, Doc. No. 1 (C.D. Cal. Oct. 11, 2011).
Plaintiffs moved to remand. See, e.g., Pls.’ Mot. to Remand, Maxwell, No.
11-cv-08394, Doc. No. 21 (C.D. Cal. Nov. 7, 2011). On December 8, 2011, the court,
following a long line of NFL-related preemption case law, denied plaintiffs’ remand
motion and held that plaintiffs’ negligence claims were preempted because they were
2

The Riddell Defendants are not parties to the Settlement Agreement.

3

Two other substantially similar concussion-related cases were filed in the same court
at about the same time as Maxwell. See Compl., Pear v. Nat’l Football League, No.
LC094453 (Cal. Super. Ct. Aug. 3, 2011); Compl., Barnes v. Nat’l Football League,
No. BC468483 (Cal. Super. Ct. Aug. 26, 2011). A fourth substantially similar class
action complaint, Easterling v. National Football League, No. 2:11-cv-05209, Doc.
No. 1 (E.D. Pa. Aug. 17, 2011), was filed in the Eastern District of Pennsylvania. As
explained below, see infra p. 9, Maxwell, Pear, Barnes and Easterling were the first
four cases transferred to MDL 2323.
8
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“inextricably intertwined with and substantially dependent upon an analysis of certain
CBA provisions imposing duties on the clubs with respect to the medical care and
treatment of NFL players.” Order Den. Pls.’ Mot. to Remand at 1-2, Maxwell, No. 2:11cv-08394, Doc. No. 58 (C.D. Cal. Dec. 8, 2011).
Following the denial of plaintiffs’ motion to remand, the NFL (and NFLP,
where applicable) moved to dismiss the amended complaints in Maxwell, Pear, Barnes
and Easterling (which was a purported class action) on numerous grounds, including
preemption, failure to state a claim, and statutes of limitations. See, e.g., Defs.’ Mot. to
Dismiss, Easterling, No. 2:11-cv-05209, Doc. No. 19 (E.D. Pa. Nov. 9, 2011); Defs.’
Mot. to Dismiss, Maxwell, No. 2:11-cv-08394, Doc. No. 67 (C.D. Cal. Dec. 20, 2011).
B.

MDL 2323 and the MDL Plaintiffs’ Allegations
On January 31, 2012, prior to a decision on those motions and by motion

of the NFL Parties, the Judicial Panel on Multidistrict Litigation consolidated Maxwell,
Pear, Barnes and Easterling in the United States District Court for the Eastern District of
Pennsylvania as In re: National Football League Players’ Concussion Injury Litigation
(“MDL 2323”). (Transfer Order, Doc. No. 1.) Since that time, more than 5,000 former
players have filed over 300 substantially similar lawsuits, nearly all of which have been
consolidated in this Court.
Upon the creation of MDL 2323, this Court took prompt steps to ensure
that the MDL proceeded in an orderly fashion. On April 26, 2012, the Court appointed
Co-Lead Counsel, an Executive Committee, and a Steering Committee for Plaintiffs.
(Case Mgmt. Order No. 2 (“CMO No. 2”) at 1-2, Doc. No. 64; see also Case Mgmt.
Order No. 3, Doc. No. 72 (appointing additional Co-Lead Counsel and additional
members of the Steering Committee).) In an effort to streamline the hundreds of cases in
9
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MDL 2323, this Court ordered the MDL Plaintiffs to submit both a Master
Administrative Long-Form Complaint (“MAC”) and a Master Administrative Class
Action Complaint (“MACAC,” and together with the MAC, the “Complaints”), which
were filed on June 7, 2012. (Doc. Nos. 83-84; see also CMO No. 2 at 3.) The MAC was
amended on July 17, 2012. (Doc. No. 2642 (the “Am. MAC”).) These Complaints
superseded all complaints filed by individual Plaintiffs and all putative class action
complaints pleading nationwide classes, and together with each MDL Plaintiff’s ShortForm Complaint, became the operative pleadings. (Case Mgmt. Order No. 4 (“CMO No.
4”) ¶ 1, Doc. No. 98.)
The MDL Plaintiffs allege generally that the NFL had a “duty to provide
players with rules and information to protect the players as much as possible from shortterm and long-term health risks” of repetitive traumatic brain injuries, a duty “to take all
reasonable steps necessary to ensure the safety of players,” including “promulgat[ing]
rules affecting the return-to-play rules when concussive events are detected,” and a “duty
to advise Plaintiffs” that “the repeated traumatic head impacts the Plaintiffs endured
while playing NFL football were likely to expose them to excess risk to
neurodegenerative disorders.”

(Am. MAC ¶¶ 6, 90, 248, 333.)

Among those

neurodegenerative disorders—like dementia, Alzheimer’s Disease and Amyotrophic
lateral sclerosis (“ALS”)—Plaintiffs allege that the repetitive head trauma sustained
while playing football causes the “gradual build-up of Tau protein” which, in turn, causes
chronic traumatic encephalopathy (“CTE”). (Id. ¶ 251.) Plaintiffs allege that CTE causes
“neuro-cognitive changes over time” that manifest in “varying forms of neuro-cognitive
disability, decline, personality change, mood swings, rage and, sometimes, fully

10

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 27 of 189

developed encephalopathy.” (Id. ¶¶ 254-55.) Plaintiffs allege that the NFL breached
purported duties by failing “to inform NFL players of the risks associated with MTBI
[mild traumatic brain injury],” and failing “to warn and/or impose safety regulations
governing this health and safety problem.” (Id. ¶¶ 8-9.) Generally, Plaintiffs accuse the
NFL of failing “to exercise reasonable care.” (See, e.g., id. ¶ 346.)
Plaintiffs also allege that the NFL misled Plaintiffs and “willfully and
intentionally concealed from” them the “heightened risk” of neurodegenerative disorders
(id. ¶ 248), and “concealed from then-current NFL players and former NFL players the
risks of head injuries in NFL games and practices, including the risks associated with
returning to physical activity too soon after sustaining a sub-concussive or concussive
injury.” (Id. ¶ 276.) Plaintiffs further claim that, “[b]efore June of 2010, the NFL made
material misrepresentations to its players, former players, the United States Congress and
the public at large that there was no scientifically proven link between repetitive
traumatic head impacts and later-in-life cognitive/brain injury, including CTE and its
related symptoms” (id. ¶ 308), and allowed members of its Mild Traumatic Brain Injury
Committee (“MTBI Committee”) “to mislead the Plaintiffs” regarding “the permanent
brain injury risks associated with repetitive head impacts in the game of football.” (Id. ¶¶
374, 381.)
Plaintiffs purported to assert claims against the NFL for negligence,
medical monitoring, fraudulent concealment, fraud, negligent misrepresentation,
negligent

hiring,

negligent

retention,

wrongful

death

and

survival,

“civil

conspiracy/fraudulent concealment,” loss of consortium, and declaratory relief, and,
against NFLP, for “civil conspiracy/fraudulent concealment.” (Id. ¶¶ 246-382, 422-25,

11
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and Prayer for Relief.) Plaintiffs seek declaratory relief, “an injunction and/or other
equitable relief against the NFL and in favor of Plaintiffs for the requested medical
monitoring,” and compensatory and punitive damages. (Id., Prayer for Relief.) Plaintiffs
further claim that the NFL Parties’ actions caused them to suffer a variety of purported
injuries, including headaches, depression, dementia, ALS, Alzheimer’s Disease, CTE,
loss of memory, sleeplessness, mood swings, personality changes, confusion, the inability to
function, dizziness, deficits in cognitive functioning, and reduced processing speed, attention
and reasoning. (Id. ¶¶ 18, 58, 72-74, 214, 245.)

C.

Motion to Dismiss Based on Section 301 LMRA Preemption
As part of its initial case management orders, the Court determined that

the NFL Parties’ threshold preemption defense—which could result in the dismissal of all
or many of Plaintiffs’ claims—should be heard before proceeding to the merits of the
litigation. (CMO No. 2 at 2-3; CMO No. 4 ¶ 3.) Accordingly, the Court stayed all other
matters, including discovery, and denied a pending discovery motion filed by Co-Lead
Counsel Sol Weiss of Anapol Schwartz, P.C. (See Order, Aug. 21, 2012, Doc. No.
3384.)
The NFL Parties filed their preemption motions to dismiss the Complaints
on August 30, 2012. (Defs.’ Mot. to Dismiss Am. MAC, Doc. No. 3589; Defs.’ Mot. to
Dismiss MACAC, Doc. No. 3590.) The NFL Parties argued that, to resolve Plaintiffs’
claims, the Court would be required to interpret the CBAs—which address player safety,
including authority and responsibilities for player safety allocated to the NFL, the
Member Clubs, and the Union—to determine whether the NFL had any pertinent duties,
the scope of any such duties, and the reasonableness of the NFL Parties’ conduct in light

12
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of the CBA provisions. (See Defs.’ Mem. in Supp. of Mot. to Dismiss Am. MAC, Doc.
No. 3589-1; Defs.’ Mem. in Supp. of Mot. to Dismiss MACAC, Doc. No. 3590-1.)
For example, the CBAs provide that the Member Clubs and their
physicians have certain responsibilities relating to player medical care, including the
responsibility for treating player injuries, making return-to-play decisions, and informing
players of medical risks associated with continued play.

As two district courts

considering the very claims presented in MDL 2323 already have held, these “physician
provisions” of the CBAs “must be taken into account in determining the degree of care
owed by the NFL and how it relates to the NFL’s alleged failure to establish guidelines or
policies to protect the mental health and safety of its players.” Order Den. Pls.’ Mot to
Remand at 2, Maxwell, No. 2:11-cv-08394, Doc. No. 58 (C.D. Cal. Dec. 8, 2011);
Duerson v. Nat’l Football League, 2012 WL 1658353, at *1, 4 (N.D. Ill. May 11, 2012)
(denying remand and holding that Plaintiffs’ claims were preempted because the court
could “plausibly interpret [the player health and safety CBA provisions] to impose a duty
on the NFL’s clubs to monitor a player’s health and fitness to continue to play football”
such that the “NFL could then reasonably exercise a lower standard of care in that area
itself”).
The parties completed briefing on January 28, 2013, and the Court heard
oral argument on April 9, 2013. Prior to ruling on the motions to dismiss, the Court
ordered the NFL Parties and Co-Lead Counsel to mediation with retired United States
District Court Judge Layn R. Phillips to determine whether or not settlement was
possible. (Order, July 8, 2013, Doc. No. 5128.) As detailed below, see infra at pp. 26-

13
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29, the parties engaged in settlement discussions over the course of one year, which
negotiations resulted in the Settlement Agreement now before this Court.
D.

The Settlement Agreement
On June 25, 2014, Class Counsel filed the Settlement Agreement now

before this Court for final approval.4 The Settlement Agreement provides substantial
benefits to a Settlement Class of all Retired NFL Football Players and their
Representative and Derivative Claimants.5 The Settlement Class is divided into two
Subclasses: Retired NFL Football Players who were diagnosed with a Qualifying
Diagnosis (as defined in the Settlement Agreement) prior to the Court’s preliminary
4

In connection with the parties’ settlement, Plaintiffs’ Class Action Complaint was
filed on January 6, 2014. See Compl., Turner v. Nat’l Football League, No. 2:14-cv00029, Doc. No. 1 (E.D. Pa. Jan. 6, 2014) (the “Turner Complaint”). The Turner
Complaint is substantially similar to the Complaints and includes additional
allegations relating to class treatment.

5

As outlined in Sections 2.1(ee), (eeee), and (ffff) of the Settlement Agreement, the
Settlement Class consists of three groups of class members:
(1) All living NFL Football players who, prior to the date of the Preliminary
Approval and Class Certification Order, retired, formally or informally, from
playing professional football with the NFL or any Member Club, including
American Football League, World League of American Football, NFL Europe
League and NFL Europa League players, or were formerly on any roster,
including preseason, regular season, or postseason, of any such Member Club or
league and who no longer are under contract to a Member Club and are not
seeking active employment as players with any Member Club, whether signed to
a roster or signed to any practice squad, developmental squad, or taxi squad of a
Member Club (“Retired NFL Football Players”);
(2) Authorized representatives, ordered by a court or other official of competent
jurisdiction under applicable state law, of deceased or legally incapacitated or
incompetent Retired NFL Football Players (“Representative Claimants”); and
(3) Spouses, parents, children who are dependents, or any other persons who properly
under applicable state law assert the right to sue independently or derivatively by
reason of their relationship with a Retired NFL Football Player or deceased
Retired NFL Football Player (“Derivative Claimants”).
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approval of the Settlement Agreement on July 7, 2014; and Retired NFL Football Players
who had no such diagnosis as of that date.6 (Order ¶ 2, July 7, 2014, Doc. No. 6084; see
also Settlement Agreement §§ 1.1, 1.2.)
1.

Benefits of the Settlement
The Settlement Agreement provides: (i) an uncapped, inflation-adjusted

65-year Monetary Award Fund for making payments to all Retired NFL Football Players
(and their Representative Claimants or Derivative Claimants) who have or receive in the
future a Qualifying Diagnosis, as defined in Exhibit 1 of the Settlement Agreement; (ii) a
$75 million Baseline Assessment Program (“BAP”) that provides a baseline
neuropsychological and neurological evaluation of each qualified Retired NFL Football
Player and BAP Supplemental Benefits in the form of certain medical treatment benefits
to those diagnosed with moderate neurocognitive impairment; and (iii) a $10 million
Education Fund to support safety and injury prevention programs for football players of
all ages and to educate Settlement Class Members regarding the NFL’s existing medical
and disability programs, all as further described below.

The administration of the

Settlement will be overseen by the Court through a court-appointed Special Master.
(Settlement Agreement §§ 2.1(uuuu), 10.1(a)(ii).)
6

The Subclasses are defined in Section 1.2 of the Settlement Agreement:
“Subclass 1” means Retired NFL Football Players who were not diagnosed with a
Qualifying Diagnosis prior to the date of the Preliminary Approval and Class
Certification Order and their Representative Claimants and Derivative Claimants.
“Subclass 2” means Retired NFL Football Players who were diagnosed with a
Qualifying Diagnosis prior to the date of the Preliminary Approval and Class
Certification Order and their Representative Claimants and Derivative Claimants, and
the Representative Claimants of deceased Retired NFL Football Players who were
diagnosed with a Qualifying Diagnosis prior to death or who died prior to the date of
the Preliminary Approval and Class Certification Order and who received a
postmortem diagnosis of CTE.
15
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(a)

The Monetary Award Fund

The Monetary Award Fund is a 65-year, uncapped, inflation-adjusted fund
from which Settlement Class Members will receive Monetary and Derivative Claimant
Awards for Qualifying Diagnoses, in accordance with the terms of the Settlement
Agreement. (Settlement Agreement Art. VI.) The Qualifying Diagnoses include Level
1.5 Neurocognitive Impairment (early Dementia), Level 2 Neurocognitive Impairment
(moderate Dementia), Alzheimer’s Disease, Parkinson’s Disease, ALS, and Death with
CTE. (Id. § 6.3(a).)
Exhibit 1 of the Settlement Agreement (the “Injury Definitions”) defines
the criteria by which each of the Qualifying Diagnoses must be made. Briefly, Level 1.5
(early dementia) and Level 2 Neurocognitive Impairment (moderate dementia) may be
diagnosed where the Retired NFL Football Player exhibits functional impairment
generally consistent with the criteria set forth in the National Alzheimer’s Coordinating
Center’s Clinical Dementia Rating scale Category 1.0 (Level 1.5 Neurocognitive
Impairment) or Category 2.0 (Level 2 Neurocognitive Impairment) in specified areas
relating to functioning at home and in the community. (Settlement Agreement Ex. 1, at
2-3.) Diagnoses of ALS, Alzheimer’s Disease and Parkinson’s Disease must meet the
definitions contained in the World Health Organization’s International Classification of
Diseases, 9th Edition (“ICD-9”) or the World Health Organization’s International
Classification of Diseases, 10th Edition (“ICD-10”).

(Id. at 4-5.)

Diagnoses of

Alzheimer’s Disease or Parkinson’s Disease may alternatively meet the definitions
provided by the Diagnostic and Statistical Manual of Mental Disorders (“DSM-5”). (Id.
at 4.) Death with CTE includes only post-mortem diagnoses of CTE made by a boardcertified neuropathologist where the Retired NFL Football Player died prior to the date of
16
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preliminary approval on July 7, 2014. (Id. at 5.) Qualifying Diagnoses shall be made by
Qualified MAF Physicians or Qualified BAP Providers approved by both the NFL Parties
and Class Counsel, or by otherwise appropriately credentialed medical professionals, as
set forth in the Settlement Agreement’s Injury Definitions and Section 6.3 of the
Settlement Agreement. (See Settlement Agreement §§ 5.7(a)(i), 6.3, 6.5(a); id. Ex. 1.)
A Retired NFL Football Player’s maximum Monetary Award7 is
calculated by his age at the time of his Qualifying Diagnosis, with headline awards
decreasing as he ages. (Settlement Agreement § 6.7(b).) The maximum recovery for
each Qualifying Diagnosis is as follows:


Level 1.5 Neurocognitive Impairment: $1.5 million



Level 2 Neurocognitive Impairment: $3 million



Alzheimer’s Disease: $3.5 million



Parkinson’s Disease: $3.5 million



Death with CTE: $4 million



ALS: $5 million

(See Settlement Agreement Ex. 5, at 11.)
A Settlement Class Member’s individual Monetary Award also depends
on the applicability of the Offsets, summarized below, which are applied individually and

7

Derivative Claimants are entitled to 1% of the Monetary Award (i.e. a “Derivative
Claimant Award”) received by the Retired NFL Football Player or Representative
Claimant (for deceased, incompetent, or incapacitated retired players) through whom
the relationship is the basis of the claim (such that the Retired NFL Football Player or
Representative Claimant will receive 99% of the Award). If there are multiple
Derivative Claimants, then the Derivative Claimant Award will be divided among
them based on the laws of the state where the Retired NFL Football Player to whom
they are related is domiciled. (Settlement Agreement § 7.3.)
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in a serial manner.8 (See id. § 6.7(e).) First, as a proxy for the exposure of a Retired NFL
Football Player to repetitive head impacts while playing in the NFL, the Settlement
Agreement applies an Offset based on the number of Eligible Seasons played. Thus, the
more Eligible Seasons played, the smaller the Offset. (Id. § 6.7(b)(i).)
Second, because Stroke and/or Traumatic Brain Injury9 are major
contributive factors for neurocognitive impairment, the Settlement Agreement applies a
75% Offset if the Retired NFL Football Player suffered such injuries before receiving a
Qualifying Diagnosis. (Id. § 6.7(b)(ii)-(iii).) Moreover, these Offsets are tailored to
include only a limited subset of the universe of strokes and traumatic brain injury and
neither Offset includes injuries sustained during and relating to the Retired NFL Football
Player’s NFL Football career. (See Settlement Agreement § 2.1 (wwww), (aaaaa).) In
addition, Retired NFL Football Players subject to these Offsets will have the opportunity
to present clear and convincing evidence to the Claims Administrator that the Stroke or
severe Traumatic Brain Injury is not related to the Qualifying Diagnosis in order to avoid
the Offset. (Id. § 6.7(d).)
Third, the Settlement Agreement applies a 10% Offset to certain Retired
NFL Football Players who do not participate in the BAP. (Id. § 6.7(b)(iv).) The 10%
Offset does not apply to (a) Retired NFL Football Players in Subclass 1 (i.e., those
8

For example, “if the Monetary Award before the application of Offsets is $1,000,000,
and two 10% Offsets apply, there will be a 19% aggregate downward adjustment of
the award (i.e., application of the first Offset will reduce the award by 10%, or
$100,000, to $900,000, and application of the second Offset will reduce the award by
an additional 10%, or $90,000, to $810,000).” (Settlement Agreement § 6.7 (e).)

9

The Settlement Agreement provides full definitions based on ICD-9 or ICD-10
(Stroke), and ICD-9 (Codes 854.04, 854.05, 854.14 and 854.15) or ICD-10 (Codes
S06.9x5 and S06.9x6) (Traumatic Brain Injury). (Settlement Agreement § 2.1
(wwww), (aaaaa).)
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without Qualifying Diagnoses prior to July 7, 2014) who later receive (i) a Qualifying
Diagnosis of ALS or (ii) any Qualifying Diagnosis prior to his deadline to receive a BAP
baseline assessment examination; or (b) Retired NFL Football Players in Subclass 2 (i.e.,
those with Qualifying Diagnoses prior to July 7, 2014). (Id.)
Every Settlement Class Member who timely registers and qualifies for a
Monetary or Derivative Claimant Award during the term of the Monetary Award Fund
will receive that Award on an inflation-adjusted basis. (Id. § 6.9.) For Representative
Claimants of deceased Retired NFL Football Players who died prior to January 1, 2006,
the Representative Claimant may receive a Monetary Award only if the “Court
determines that a wrongful death or survival claim filed by the Representative Claimant
would not be barred by the statute of limitations under applicable state law” as of the date
the Representative Claimant filed a litigation or the Settlement Date, whichever is earlier.
(Id. § 6.2(b).) If, after receiving an initial Monetary Award, a Retired NFL Football
Player later receives a different Qualifying Diagnosis, that Retired NFL Football Player
may receive a Supplemental Monetary Award—representing the difference between the
two awards—to ensure that he receives the maximum award to which he is entitled. (Id.
§ 6.8.) Importantly, the Settlement Class Member need not prove that participation in the
NFL caused the Qualifying Diagnosis or that the NFL Parties are legally responsible for
his injuries.
(b)

Baseline Assessment Program

The BAP allows each Retired NFL Football Player to obtain a baseline
neuropsychological and neurological evaluation. (Id. §§ 5.1-5.2.) This program serves
several purposes. First, it may result in diagnoses entitling the Retired NFL Football
Player to BAP Supplemental Benefits or to a Monetary Award under the Monetary
19
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Award Fund.

BAP Supplemental Benefits include medical treatment, including

counseling and pharmaceutical coverage, to Retired NFL Football Players diagnosed with
Level 1 Neurocognitive Impairment (moderate neurocognitive impairment).

(Id. §§

2.1(j), 5.11; id. Ex. 1.) Second, the results of the BAP examinations may be used as a
benchmark against which to measure any future tests to determine whether the Retired
NFL Football Player’s neurocognitive abilities have deteriorated. Third, if the informed
consent of the Retired NFL Football Player is obtained and all applicable privacy and
health laws are complied with, the medical data generated can be made available for use
by those conducting medical research on neurocognitive impairment, safety, and injury
prevention. (Id. § 5.10.)
The BAP baseline assessment examination is a detailed, standardized
neuropsychological examination performed by a neuropsychologist certified by the
American Board of Professional Psychology or the American Board of Clinical
Neuropsychology, a member board of the American Board of Professional Psychology,
in the specialty of Clinical Neuropsychology, and a basic neurological examination
performed by a board-certified neurologist. (Id. § 5.2.) The Settlement Agreement
provides for the appointment of a BAP Administrator who will set up a network of
qualified medical providers (“Qualified BAP Providers”) to administer the baseline
assessment examinations for Retired NFL Football Players. (Id. §§ 5.6-5.7.) All Retired
NFL Football Players who are credited with at least one-half of an Eligible Season and
who timely register to participate in the Class Action Settlement may participate in the
BAP and receive an examination. (Id. § 5.1.) All Retired NFL Football Players age 43
or older as of the Effective Date must receive the examination within two years of the
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Effective Date if they choose to participate. (Id. § 5.3.) Retired NFL Football Players
under the age of 43 as of the Effective Date must receive the examination within 10 years
of the commencement of the BAP, or before they turn 45, whichever occurs first. (Id.)
(c)

Education Fund

The Settlement Agreement establishes a $10 million Education Fund to
support safety and injury prevention programs for football players of all ages. (Id. §§
12.1-12.2.)

This Fund will also promote education of Settlement Class Members

regarding the NFL’s existing medical and disability programs. (Id.)
2.

Claims and Appeals Process
The Settlement Agreement establishes an orderly claims process under

which Settlement Class Members generally have 180 days to register for Settlement
benefits from the date that the Claims Administrator provides notice, which deadline can
be extended for “good cause.” (Settlement Agreement § 4.2(c).) Once registered, Claim
Packages must be submitted within two years of receiving a Qualifying Diagnosis, or two
years after Supplemental Notice (which is notice disseminated within 30 days of the
Effective Date of the Settlement that will include previously disclosed deadlines for
registration, participation in the BAP, and submission of Claim Packages) is posted on
the Settlement Website, whichever is later.10

(Id. §§ 8.3(a), 14.1(d).) There is an

exception to the deadline where the Settlement Class Member can demonstrate
“substantial hardship” and submits the Claim Package within four years of the date of the
Qualifying Diagnosis (or the Settlement Class Supplemental Notice being posted on the

10

A Derivative Claim Package must be submitted no later than 30 days after the Retired
NFL Football Player through whom the relationship is the basis of the claim (or his
Representative Claimant, as applicable) receives notification that he has been
determined to be entitled to a Monetary Award. (Settlement Agreement § 8.3(a)(ii).)
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Settlement Website, whichever is later). (Id. § 8.3(a)(1).) The Claim Package must
include information in support of the Retired NFL Football Player’s Qualifying
Diagnosis and NFL Football career and will form the basis for the Claims
Administrator’s Award determination. (Id. § 8.2.)
Either the NFL Parties or the Settlement Class Member may appeal the
Claims Administrator’s Award determination.

The appellant will submit an appeal

through use of an Appeals Form, present evidence in support of the appeal, and satisfy a
clear and convincing evidentiary standard to prevail. (Id. §§ 9.7-9.8.) Co-Lead Class
Counsel also have the right to submit papers in support of, or in opposition to, an appeal.
(Id. § 9.7(c).) The NFL Parties may take an appeal only in “good faith.” (Id. § 9.6(b).)
Although Settlement Class Members are charged $1,000 to discourage appeals that lack
merit, a Settlement Class Member who takes a successful appeal is reimbursed the fee in
full. (Id. § 9.6(a).)
The Settlement Agreement also includes anti-fraud provisions beyond the
already-mentioned appeal fee. For example, each Settlement Class Member claiming a
Monetary Award or Derivative Claimant Award authorizes the Claims Administrator to
“verify facts and details of the Claim Package or Derivative Claim Package.” (Id. §
8.6(a).) This will be accomplished by the Claims Administrator conducting an audit of
10% of the total Claim Packages and Derivative Claims Packages that were found to
qualify for Monetary Awards or Derivative Claimant Awards during the preceding
month—either on a random basis or to address a specific concern raised by a Claim
Package or Derivative Claim Package. (Id. § 10.3(c).) The NFL Parties or Co-Lead
Class Counsel likewise have the right to conduct an audit to verify a Monetary Award
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claim, although this right is limited in that the audit must be taken in good faith and at
their sole expense. (Id. § 10.3(a).) Claimants are required to reasonably cooperate with
an audit by providing additional records and information. (Id. § 10.3(b)(i)-(ii).)
3.

Security
The Settlement Agreement includes a representation and warranty by the

NFL Parties that the NFL currently maintains, and will continue to maintain, an
investment grade rating on its Stadium Program Bonds, as rated by Fitch Ratings, which
investment grade rating shall serve as security that the NFL Parties will meet their
payment obligations for the first ten years of the Settlement. (Id. § 25.6(a).) By the tenth
anniversary of the Settlement, the NFL Parties agree to establish a Statutory Trust that
they will fund so that, by the tenth anniversary, it shall contain funds that in the
reasonable belief of the NFL Parties, and after taking into account reasonably expected
investment returns over time, will be sufficient to satisfy the NFL Parties’ remaining
anticipated payment obligations as they come due over the 65-year term. (Id. § 25.6(d).)
The NFL Parties cannot pledge or assign the property of the Statutory Trust to any thirdparty and no other creditor of any of the NFL Parties shall have any rights in the property.
(Id.) Funds may be withdrawn only to satisfy payment obligations under the Settlement
Agreement, for costs and expenses related to the Statutory Trust, and for certain other
limited purposes that require approval of the Court. (Id.)
In addition, to the extent that the NFL Parties materially default in
satisfying payment obligations under the Settlement Agreement, and fail to cure such
material default in compliance with an order from this Court, then this Court may
ultimately render null and void the Releases and Covenants Not to Sue provided to
Released Parties by Settlement Class Members who have received a final, favorable
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Notice of Registration Determination and have not received a final and accrued Monetary
Award or final and accrued Derivative Claimant Award as of the date of such application,
or who have only received a final and accrued Monetary Award for a Level 1.5
Neurocognitive Impairment or a final and accrued Derivative Claimant Award for a
Level 1.5 Neurocognitive Impairment as of the date of such application. (Id. § 25.6(e),
(g).)
4.

Release of Claims, Covenant Not to Sue and Bar Order
In exchange for the significant benefits provided under the Settlement

Agreement, Settlement Class Members will release, covenant not to sue, and dismiss with
prejudice actions and claims against the Released Parties. (See id. § 18.) The Release
covers all claims and actions “arising out of, in any way relating to or in connection with
the allegations, transactions, facts, matters, occurrences, representations or omissions
involved, set forth, referred to or relating to the Class Action Complaint and/or Related
Lawsuits,” including, without limitation, claims and actions that “were, are or could have
been asserted in the Class Action Complaint or any other Related Lawsuit” or “arising
out of, or relating to, head, brain and/or cognitive injury[.]” (Id. § 18.1(a).) In addition,
as a condition to approval of the Class Action Settlement, the parties have moved the
Court for a bar order and judgment reduction provision, as part of the Final Order and
Judgment. (See id. Ex. 4, ¶ 12.) The bar order will bar other parties from seeking
indemnification or contribution from the Released Parties for claims relating to this
litigation. (Id.)
The Settlement preserves Retired NFL Football Players’ rights to pursue
workers’ compensation claims and to participate in or claim entitlement to any medical or
disability benefits available under the current 2011 NFL CBA, including the 88 Plan and
24
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Neuro-Cognitive Disability Benefit. (Id. §§ 18.6, 29.1-29.2.)

In addition, although

Retired NFL Football Players ordinarily must execute a release of claims and covenant
not to sue in order to receive the Neuro-Cognitive Disability Benefit, the Settlement
Agreement provides that the NFL will not enforce or use that provision against Retired
NFL Football Players in connection with the acceptance of Settlement benefits (except
where they opted out of the Settlement Class). (Id. § 29.1)
These benefits are substantial and include, for certain Retired NFL
Football Players: (i) 88 Plan medical benefits, which reimburse certain costs related to
dementia, ALS, and/or Parkinson’s Disease currently up to $100,000 per year if an inpatient at an eligible institution, or up to $88,000 per year if not so admitted; (ii) the
Neuro-Cognitive Disability Benefit, which pays monthly payments for 180 months (or
until a player’s 55th birthday, whichever occurs first) in the form of either a Moderately
Impaired Benefit (currently paying no less than $3,500 per month) or a Mildly Impaired
Benefit (currently paying no less than $1,875 per month); (iii) Total and Permanent
Disability Benefits, which currently pay a minimum of between $50,000 and $250,000
per year depending on injury categorization; (iv) a Line of Duty Disability Benefit for
former players with a substantial permanent disability as a result of NFL football
activities who apply within 48 months of retiring from the NFL (or longer for those who
played four or more seasons), which provides a monthly payment of no less than $2,000
for 90 months; (v) the Player Insurance Plan and the Gene Upshaw NFL Player Health
Reimbursement Account Plan, which provide medical benefits for 60 months following
retirement and thereafter provide health credits to reimburse medical expenses, currently
worth $25,000 per Credited Season up to a maximum account balance of $300,000 or

25

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 42 of 189

$350,000 (depending on years of play); (vi) Long Term Care Insurance for which the
NFL pays premiums for those ages 50 to 76 if they satisfy the underwriting requirements,
and for which the maximum benefit is $219,000; and (vii) a Former Player Life
Improvement Plan that, among other things, coordinates comprehensive neurological care
evaluation at top tier medical facilities, provides a Medicare benefit ($120 per month
toward supplemental Medicare insurance), provides a discount prescription drug benefit,
and provides an assisted living benefit that provides special discounts and preferred
access to providers throughout the United States. (See Decl. of Dennis L. Curran ¶¶ 6, 9,
11-17.)
5.

Attorneys’ Fees
Under the terms of the Settlement Agreement, the NFL Parties will not

object to an application by Class Counsel for an award of attorneys’ fees of up to $112.5
million. (Settlement Agreement § 21.1.) Attorneys’ fees will be paid by the NFL Parties
separate from and in addition to all of their other funding obligations under the
Settlement Agreement. (Id. § 23.7.) The provision of attorneys’ fees was not negotiated
between the parties until after the material terms of the Settlement Agreement were
agreed upon. (Mem. in Supp. of Prelim. Approval at 30, June 25, 2014, Doc. No. 60735.)
E.

The Settlement Agreement Was the Product of
Extensive, Arm’s-Length Negotiations
The Settlement Agreement preliminarily approved on July 7, 2014 is the

result of hard-fought, arm’s-length negotiations that commenced in July 2013 and lasted
one year. The parties were represented by experienced counsel and assisted by retired
U.S. District Court Judge Layn R. Phillips as mediator; a court-appointed Special Master,
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Perry Golkin; numerous medical experts, including the NFL Parties’ experts Dr. Kristine
Yaffe and Dr. Scott Millis; and actuaries and economists, including the NFL Parties’
consultants at The Segal Group and Class Counsel’s consultants at ARPC.
The negotiations began with court-ordered mediation. (Order, July 8,
2013, Doc. No. 5128.) Under Judge Phillips’s supervision, the parties conducted “arm’slength, hard-fought negotiations” for over two months.

(Decl. of Layn R. Phillips

(“Phillips Decl.”) ¶ 5, Doc. No. 6073-4.) During this time, the parties met for “more than
twelve full days” of formal mediation and spent “considerable hours” negotiating outside
the formal sessions during which the parties discussed issues relating to possible
settlement with the mediator “[o]n almost every day between [his] appointment as
mediator and the announcement of the settlement.”

(Id. ¶¶ 5-6.)

“[T]he parties

aggressively asserted their respective positions on a host of issues,” and “[o]n occasion,
the negotiations were contentious.” (Id. ¶ 6.) On August 29, 2013, the parties executed a
term sheet setting forth the “principal terms of a settlement.” (See Order, Aug. 29, 2013,
Doc. No. 5235.)
Following the announcement of the August 29, 2013 term sheet, the
parties proceeded to negotiate the detailed terms of the settlement agreement itself.
These continued negotiations remained arm’s-length and hard-fought. On January 6,
2014—after four months of additional negotiations—Co-Lead Class Counsel, Class
Counsel, and Subclass Counsel filed the Turner Complaint on behalf of named Plaintiffs
Kevin Turner and Shawn Wooden and a motion for preliminary approval of a proposed
settlement agreement and preliminary class certification. (Mot. for Prelim. Approval,
Jan. 6, 2014, Doc. No. 5634.) The January settlement agreement had the basic structure
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described above, but limited the funding of the settlement to $760 million, which the
parties and their actuarial and economic experts believed was sufficient to pay all
benefits. (Mem. in Supp. of Prelim. Approval at 3, Jan. 6, 2014, Doc. No. 5634-5.)
Approximately one week later, the Court sua sponte denied the motion for
preliminary approval of the settlement and preliminary class certification without
prejudice. (Order Den. Mot. for Prelim. Approval, Doc. No. 5657.) The Court expressed
concern as to the adequacy of the proposed $760 million settlement fund and assigned
Special Master Perry Golkin11 to supervise the parties’ efforts to reach a revised
settlement. (Id. at 10-12.)
Guided by the Court’s opinion and the Special Master,12 the parties
engaged in an additional six months of negotiations and financially restructured the
settlement to provide the Court with the assurance that during the entire term “all Retired
NFL Football Players who ultimately receive a Qualifying Diagnosis or their related
claimants will be paid.” (Id. at 10.) These further negotiations resulted in an uncapped
Monetary Award Fund, thereby guaranteeing payment to Settlement Class Members with
Qualifying Diagnoses no matter when in the Settlement Agreement’s 65-year term they
received their Diagnoses.

(Settlement Agreement § 6.10.)

In addition, the parties

strengthened the anti-fraud provisions. On June 25, 2014, Co-Lead Class Counsel, Class
Counsel, and Subclass Counsel filed a motion for preliminary approval of the revised
11

The Court appointed the Special Master on December 16, 2013 in light of the
“expected financial complexity of the proposed settlement.” (Order Appointing
Special Master at 1, Doc. No. 5607.)

12

The actuarial and/or economic reports provided by the NFL Parties and Co-Lead
Class Counsel to the Special Master were made publicly available on the Court’s
docket on September 12, 2014. (Doc. Nos. 6167, 6168; see also Order, Sept. 8, 2014,
Doc. No. 6160.)
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proposed settlement agreement and preliminary class certification. (Mem. in Supp. of
Prelim. Approval, June 25, 2014, Doc. No. 6073-5.)
On July 7, 2014, the Court granted the motion for preliminary approval of
the Settlement Agreement and preliminary class certification. (Mem. Op., July 7, 2014,
Doc. No. 6083.)

The Court concluded there were no obvious deficiencies in the

Settlement Agreement, it appeared to be “the product of good faith, arm’s-length
negotiations,” “proposed Co-Lead Class Counsel, Class Counsel and Subclass Counsel
possess adequate information concerning the strengths and weaknesses of Plaintiffs’
claims against the NFL Parties,” and the Settlement Agreement did “not appear to
provide undue preferential treatment to any individual Settlement Class Member or
Subclass.” (Id. at 9-11.) Additionally, following an analysis of the requirements of Rules
23(a) and (b)(3) of the Federal Rules of Civil Procedure, the Court held that “[t]he
Settlement Class and Subclasses preliminarily satisfy the Requirements of Rule 23, and
certification is appropriate.” (Id. at 17.) Consequently, the Court preliminarily certified a
Settlement Class of “[a]ll living NFL Football Players who . . . retired . . . from playing
professional football with the NFL or any Member Club,” their Representative
Claimants, and their Derivative Claimants. (Order ¶ 2, July 7, 2014, Doc. No. 6084.)
The Court also preliminarily certified two subclasses of Retired NFL Football Players
(and their Representative Claimants and Derivative Claimants) who received a
Qualifying Diagnosis prior to the date of preliminary approval (July 7, 2014) and those
who did not (but some of whom may receive a Qualifying Diagnosis in the future). (Id.)
In addition, the Court established a process and schedule for Settlement
Class Members to object or opt out of the Settlement Agreement. Pursuant to the Court’s
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order, Settlement Class Members had until October 14, 2014 to file written objections or
an opt-out request. (Id. ¶ 4.) In addition, the Court ordered Settlement Class Members
wishing to be heard at the Fairness Hearing to submit a written notice to the Court by
November 3, 2014. (Id.) Finally, the Court ordered that a Fairness Hearing be held on
November 19, 2014 to determine whether to finally approve the Settlement Agreement as
fair, reasonable and adequate, and finally certify the Settlement Class. (Id. ¶ 5.)
F.

Settlement Class Notice
In connection with Preliminary Approval, the Court concluded that “[t]he

dissemination[,] . . . form and content of the proposed Long-Form Notice and Summary
Notice . . . satisfy the requirements of Rule 23 and Due Process.” (Mem. Op. at 18-19,
July 7, 2014, Doc. No. 6083; see also Order ¶ 4, July 7, 2014, Doc. No. 6084.) The
Settlement Class Notice described the Settlement Agreement in plain, easily understood
language and advised Settlement Class Members of the definition of the Settlement
Class, their rights regarding opting out of the Class Action Settlement or objecting
thereto, and the date, time, and location of the Fairness Hearing. (Mot. for Approval of
Completed Versions of Long-Form Notice and Summ. Notice Ex. 1 (“Long-Form
Notice”), Doc. No. 6086-1.) The Settlement Class Notice also apprised all Settlement
Class Members of the nature of the action and the Settlement Class claims and issues
including, among other things, the maximum recovery for Monetary Awards, Offsets to
Monetary Awards, and that the Qualifying Diagnosis of Death with CTE includes only
“diagnoses of Death with CTE prior to July 7, 2014.” (Long-Form Notice at 6, 12-14
(emphasis in original).) As such, the Court directed Co-Lead Class Counsel to notify
Settlement Class Members about the Settlement Agreement pursuant to the Settlement
Class Notice Plan. (Order ¶ 4, July 7, 2014, Doc. No. 6084.)
30

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 47 of 189

Pursuant to the Court’s order, Co-Lead Class Counsel established a
website (http://www.nflconcussionsettlement.com/ (the “Settlement Website”)) by July
11, 2014—90 days before the Settlement Class Members’ deadline for opting out or
objecting to the Settlement Agreement—and mailed Settlement Class Notice to
Settlement Class Members on July 24, 2014. (Order ¶ 4, July 7, 2014, Doc. No. 6084;
Mot. for Prelim. Approval Ex. C (“Kinsella Decl.”) ¶¶ 12-18, 32, Doc. No. 6073-3.)
Using a number of sources—including the NFL, the National Football League Players
Association, various NFL Member Clubs, publicly available websites, and player and
beneficiary data compiled for use in the class action settlement in Dryer v. National
Football League, No. 0:09-cv-02182 (D. Minn.)—Co-Lead Class Counsel, upon
information and belief, sent Settlement Class Notice directly to over 30,000 Settlement
Class Members’ addresses. (See Kinsella Decl., Notice Plan p. 9.) In addition, Co-Lead
Class Counsel supplemented this notice through advertisements on television, radio, and
in other media. (See Kinsella Decl. ¶¶ 24-26, Doc. No. 6073-3.)
In accordance with the Notice Plan, upon information and belief, Co-Lead
Class Counsel published the one page short-form notice in various publications, including
Time, Ebony, People, and Sports Illustrated by September 15, 2014. (Id. ¶ 22; Order ¶ 4,
July 7, 2014, Doc. No. 6084.) The short-form notice provides similar information in
condensed form, and stated, among other things, that the Settlement Agreement provides
recovery for “certain cases of chronic traumatic encephalopathy or CTE . . . diagnosed
after death.” (Mot. for Approval of Completed Versions of Long-Form Notice and
Summ. Notice, Ex. 2 (“Short-Form Notice”) at 1, Doc. No. 6086-2 (emphasis added).)
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Both the Short-Form Notice and Long-Form Notice also were made
available on the Settlement Website, which links to numerous other documents and
information related to the Class Action Settlement, including the Settlement Agreement,
the Court’s preliminary approval order and opinion, Class Counsel’s moving papers in
support of preliminary approval, and the declaration of Judge Layn R. Phillips in support
of preliminary approval. The Settlement Website also includes a Frequently Asked
Questions page explaining, among other things, the basics of the Settlement Agreement
and how to access additional information, including through use of a phone hotline.
The Settlement Website has been widely used by Settlement Class
Members.

Over 64,000 unique visitors have accessed the website, and over 5,200

Settlement Class Members have signed up to receive additional information and updates
concerning the Class Action Settlement, including information on registration for
Settlement benefits. (See Decl. of Douglas M. Burns (“Burns Decl.”) Ex. 1, Claims
Administrator Update as of Nov. 9, 2014.)
G.

Opt Outs and Objections
Out of more than 20,000 known Retired NFL Football Players and the

thousands of their family members and unknown Retired NFL Football Players, only 234
Settlement Class Members—consisting of 209 Retired NFL Football Players/and their
estates, 23 other Settlement Class Members and 2 other individuals whose status has not
been determined—filed requests to opt out.13 The total opt outs represent no more than
1% of the Settlement Class.

13

This total number of Opt Outs includes both requests that the Claims Administrator
under the Settlement Agreement deemed timely and untimely. (Opt Out Report
Submitted by the Claims Administrator at 2, Doc. No. 6340.)
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For those Settlement Class Members who remained in the Class, 205 of
them objected to the Settlement, consisting of 201 Retired NFL Football Players and their
estates and 4 other Settlement Class Members.14 The 205 Objectors filed 82 written
submissions, many of which adopt the objections of others. The objections addressed
herein are briefly summarized below and synthesized into general subject matter areas. A
list of Objectors is provided in Appendix A.
First, Objectors claim that the scope of the Qualifying Diagnoses and
amount of the Monetary Awards are insufficient. Objectors argue that diagnoses of CTE
made after preliminary approval should be compensated and that the standard for a
Qualifying Diagnosis of dementia is unreasonably high. They also argue that there exist
other medical conditions (e.g., multiple sclerosis and epilepsy) that are omitted from the
Settlement making the Settlement unfair and, in some instances, creating class
certification problems. Relatedly, Objectors argue that the maximum Monetary Awards
available for Qualifying Diagnoses are insufficient and that the potential reductions to the
Awards (due to a Retired NFL Football Player’s age or any applicable Offsets) are
improper.
Second, Objectors challenge the requirement that, in order to receive a
Monetary Award, Representative Claimants of Retired NFL Football Players who died
prior to January 1, 2006 (more than seven years before the Preliminary Approval date)

14

These totals include both timely and untimely filings; six submissions were untimely.
(See Anderson Obj., Doc. No. 6248; Cosbie Obj., Doc. No. 6414; Hetherington Obj.,
Doc. No. 6394; Johnson Doc., No. 6395; Mauck Obj., Doc No. 6405; Werner Obj.,
Doc. No. 6412.) In addition, they include four Retired NFL Football Players (Sean
Morey, Ben Hamilton, Robert Royal, and Roderick “Rock” Cartwright) who opted
out of the Settlement Agreement and, as a result, are no longer proper Objectors.
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must demonstrate that their claim would not be barred by any applicable statutes of
limitations.
Third, Objectors contend that the $75 million BAP Fund is inadequate
because it will not cover the cost of treating dementia and that the particular BAP testing
protocols described in the Settlement Agreement are too burdensome.
Fourth, Objectors criticize the Settlement process, including the
registration and claims processes, the deadline for enrollment in the BAP, the Settlement
provisions requiring the use of Qualified MAF Physicians, the Claim Package, the
appeals process for Monetary Award determinations, and the anti-fraud provisions
relating to the Claims Administrator’s investigation and audit of Claim Packages.
Fifth, although the Monetary Award Fund is uncapped, Objectors argue
that the $10 million Education Fund is an inappropriate cy pres award that diverts monies
away from Settlement Class Members.
Sixth, Objectors contend that the Release is overbroad because it allegedly
releases without compensation claims for CTE after the preliminary approval date and
certain claims made in Dent v. National Football League, a proposed class action
pending in the Northern District of California concerning the alleged improper use of
medications in the NFL.
Seventh, Objectors argue that the NFL Parties may default on the
payments required by the Settlement Agreement because the provision of security is
insufficient.
Eighth, Objectors argue that the timing of the opt-out deadline is unfair
and should be revised. Specifically, Objectors argue that: (i) a delayed opportunity to
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opt out after the Fairness Hearing should be permitted, and (ii) Objectors should be
permitted to object and appear at the Fairness Hearing even if they later opt out.
Ninth, Objectors claim that the notice provided and approved by this Court
was deficient and misleading in its characterization of the instances of CTE that are
compensated.
Finally, Objectors contend that the attorneys’ fees provision renders the
Settlement unfair because, among other reasons, the NFL Parties’ agreement to place
$112.5 million into an Attorneys’ Fees Qualified Settlement Fund constitutes an
inappropriate “kicker arrangement reverting unpaid attorneys’ fees to the defendant.”
*

*

*

For the reasons below, the Settlement Agreement should be finally
approved.
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ARGUMENT
I.
THE SETTLEMENT IS
FAIR, REASONABLE AND ADEQUATE
Third Circuit law strongly favors pretrial settlement of complex class
actions and repeatedly recognizes “an overriding public interest in settling class action
litigation.” In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004); see
also Ehrheart v. Verizon Wireless, 609 F.3d 590, 594-95 (3d Cir. 2010); In re Pet Food
Prods. Liab. Litig., 629 F.3d 333, 351 (3d Cir. 2010) (“We reaffirm the overriding public
interest in settling class action litigation.” (internal quotation marks omitted)); In re Gen.
Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 784 (3d Cir.
1995) (“The law favors settlement, particularly in class actions and other complex cases
where substantial judicial resources can be conserved by avoiding formal litigation.”).
As the “fiduciary [who] guard[s] the claims and rights of the absent class
members,” the district court must determine whether the settlement is fair, reasonable and
adequate. Pet Food, 629 F.3d at 349-50 (internal quotation marks omitted). At the outset
of the evaluation of a class action settlement, a district court should “apply an initial
presumption of fairness [to the settlement] where: ‘(1) the settlement negotiations
occurred at arm’s length; (2) there was sufficient discovery; (3) the proponents of the
settlement are experienced in similar litigation; and (4) only a small fraction of the class
objected.’” Warfarin, 391 F.3d at 535 (citing In re Cendant Corp. Litig., 264 F.3d 201,
232 n.18 (3d Cir. 2001)).
The court then considers the factors set forth in Girsh v. Jepson, 521 F.2d
153, 157 (3d Cir. 1975):
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(1) the complexity, expense and likely duration of the litigation; (2) the
reaction of the class to the settlement; (3) the stage of the proceedings and
the amount of discovery completed; (4) the risks of establishing liability;
(5) the risks of establishing damages; (6) the risks of maintaining the class
action through the trial; (7) the ability of the defendants to withstand a
greater judgment; (8) the range of reasonableness of the settlement fund in
light of the best possible recovery; (9) the range of reasonableness of the
settlement fund to a possible recovery in light of all the attendant risks of
litigation.
A court also may consider additional factors identified by the Third
Circuit in In re Prudential Insurance Co. of America Sales Practices Litigation, 148 F.3d
283 (3d Cir. 1998),15 as appropriate, for a “thoroughgoing analysis of a settlement’s
terms.” See Pet Food, 629 F.3d at 350.
No single factor is dispositive, and not every factor need weigh in favor of
the settlement for it to be approved. See Cendant, 264 F.3d at 242-43 (affirming a final
settlement approval when not all factors weighed in favor of approval); In re Processed
Egg Prods. Antitrust Litig., 284 F.R.D. 249, 277-78 (E.D. Pa. 2012) (same). Moreover,
“because a settlement represents the result of a process by which opposing parties attempt
to weigh and balance the factual and legal issues that neither side chooses to risk taking
to final resolution, courts have given considerable weight to the views of experienced
counsel as to the merits of a settlement.” In re Imprelis Herbicide Mktg. Sales Practices
15

These “Prudential factors” are: “[(1)] the maturity of the underlying substantive
issues, as measured by experience in adjudicating individual actions, the development
of scientific knowledge, the extent of discovery on the merits, and other factors that
bear on the ability to assess the probable outcome of a trial on the merits of liability
and individual damages; [(2)] the existence and probable outcome of claims by other
classes and subclasses; [(3)] the comparison between the results achieved by the
settlement for individual class or subclass members and the results achieved—or
likely to be achieved—for other claimants; [(4)] whether class or subclass members
are accorded the right to opt out of the settlement; [(5)] whether any provisions for
attorneys’ fees are reasonable; and [(6)] whether the procedure for processing
individual claims under the settlement is fair and reasonable.” Prudential, 148 F.3d
at 323.
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& Prods. Liab. Litig., 296 F.R.D. 351, 364 (E.D. Pa. 2013); Lake v. First Nationwide
Bank, 900 F. Supp. 726, 732 (E.D. Pa. 1995) (“Significant weight should be attributed to
the belief of experienced counsel that settlement is in the best interest of the class.”
(internal quotation marks omitted)).
Here, as detailed below, the Settlement Agreement—negotiated by
experienced counsel in hard-fought negotiations and accepted by over 99% of Settlement
Class Members—is presumptively fair. The Girsh and Prudential factors confirm that
presumption and overwhelmingly favor approval.
A.

The Settlement Is Presumptively Fair
Each of the criteria for applying an initial presumption of fairness is

satisfied here.
First, the settlement negotiations occurred at arm’s length and there is no
evidence of collusion. As the record reflects, and as this Court already has found in
connection with preliminary approval, the Settlement Agreement was the “product of
good faith, arm’s length negotiations” over many months, overseen by both a Courtappointed mediator and a Special Master, and “does not appear to provide undue
preferential treatment to any individual Settlement Class Member or Subclass” and also
“ensure[s] that all Settlement Class Members’ interests were protected.” (Mem. Op. at
10-11, July 7, 2014, Doc. No. 6083; see also In re Cigna Corp. Sec. Litig., No. 2:02-cv08088, 2007 WL 2071898, at *3 (E.D. Pa. July 13, 2007) (agreement presumptively fair
where “negotiations for the settlement occurred at arm’s length, as the parties were
assisted by a . . . mediator”).) Moreover, attorneys’ fees were not discussed until the
parties had reached an agreement in principle, and the Settlement Agreement provides
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that attorneys’ fees will be paid by the NFL Parties separate from the funds available to
Settlement Class Members.16
Second, as discussed more fully below (see infra § I.B.3), although formal
discovery in this case was stayed pending consideration of a threshold jurisdictional
preemption issue that may have ended the litigation, the various counsel “possess
adequate information concerning the strengths and weaknesses of Plaintiffs’ claims
against the NFL Parties.” (Mem. Op. 10-11, July 7, 2014, Doc. No. 6083.) Here, Class
Counsel thoroughly investigated the claims brought in the Complaints, researched and
briefed opposition papers in response to the NFL Parties’ motions to dismiss on
preemption grounds, and exchanged information with the NFL Parties during negotiation
and mediation sessions, including information regarding various Retired NFL Football
Players’ alleged injuries. (See Mem. in Supp. of Prelim. Approval at 43, June 25, 2014,
Doc. No. 6073-5.) Moreover, as reported by the Court-appointed mediator, former U.S.
District Court Judge Layn R. Phillips, over the course of settlement negotiations, Class
Counsel retained various medical and economics experts to advise on the multiplicity of
medical definition issues, other medical aspects of the Settlement, the modeling of the
possible disease incidence and adequacy of the funding provisions and benefit levels
contained in the Settlement Agreement, and Class Counsel were “extremely well-versed
in the medical literature and issues relevant to arriving at a fair settlement” and on which
16

See Settlement Agreement § 21.1 (“Separately and in addition to the NFL Parties’
payment of the monies set forth in ARTICLE XXIII [“NFL Payment Obligations”]
and any consideration received by Settlement Class Members under this Settlement,
the NFL Parties shall pay class attorneys’ fees and reasonable costs.”); Mem. Op. at
6-7, July 7, 2014, Doc. No. 6083 (“The NFL Parties will also pay attorneys’ fees and
costs . . . in addition to the amounts that the NFL Parties will pay to satisfy all
Monetary Awards, finance the BAP Fund and Education Fund, and cover the costs
for Class Notice and other administrative expenses.” (emphasis in original)).
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the merits of Plaintiffs’ claims stand or fall.

(Phillips Decl. ¶ 8.)

Under these

circumstances, courts have held that the presumption of fairness applies even where no
formal discovery has taken place. See, e.g., In re Cendant Corp. Litig., 264 F.3d 201,
235-36 (3d Cir. 2001) (affirming approval of settlement even though litigation was
“settled at an early stage” after only “informal” discovery because “Lead Plaintiff had an
excellent idea of the merits of its case . . . before Settlement”); In re Processed Egg
Prods. Antitrust Litig., 284 F.R.D. 249, 267 (E.D. Pa. 2012) (despite no formal discovery,
presumption of fairness applied where Class Counsel had “independently investigat[ed]
the merits” of the claims prior to filing the complaint).
Third, the presumption of fairness properly attaches where the settlement
“resulted after intense arm’s length negotiations between experienced counsel.” In re
Diet Drugs Prods. Liab. Litig., 226 F.R.D. 498, 521 (E.D. Pa. 2005).17 As noted by
Judge Phillips, “Plaintiffs . . . were represented by highly experienced, effective and
aggressive counsel,” and “[m]ultiple law firms and individual counsel were involved on
behalf of both sides [and] presented an impressive array of legal experience, talent, and
expertise,” such that he “was satisfied throughout the negotiations that the parties’
positions were thoroughly explored and advanced.” (Phillips Decl. ¶ 7.)
Finally, and significantly, as discussed more fully below, objections to the
Class Action Settlement were due on October 14, 2014. (Order ¶ 4, July 7, 2014, Doc.
No. 6084.) Less than 1% of the Settlement Class objected to the Settlement Agreement
17

See also Processed Egg, 284 F.R.D. at 267 (settlement was presumptively fair where
“Interim Co-Lead Counsel [we]re extremely experienced in class action litigation,
and specifically, similar antitrust litigation”); McCoy v. Health Net, Inc., 569 F. Supp.
2d 448, 458-59 (D.N.J. 2008) (presumption of fairness applied where settlement was
negotiated by “well-seasoned” counsel who “demonstrated adequacy and tenacity”
during the negotiations).
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and less than 1% opted out. This amount is similar to, or less than, the amount of
objections in other cases involving settlements that courts have presumed to be fair and
reasonable. See In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004)
(district court did not abuse its discretion in determining that the presumption of fairness
properly attached to a settlement that “was objected to by only a small fraction of the
purported class”); First State Orthopaedics v. Concentra, Inc., 534 F. Supp. 2d 500, 516
(E.D. Pa. 2007) (presumption of fairness met when “only 0.16% of the class opted out or
objected to the settlement”).
In sum, the Settlement Agreement is presumptively fair.
B.

An Evaluation of the Girsh Factors Confirms that the
Settlement Is Fair, Reasonable and Adequate
Because a rebuttable presumption of fairness attaches to this Settlement

Agreement (see supra § I.A), Objectors bear the burden of establishing that the
Settlement is unreasonable under the Girsh factors. See First State Orthopaedics v.
Concentra Inc., 534 F. Supp. 2d 500, 516 (E.D. Pa. 2007) (“[T]he settlement should be
presumed fair. However, this is a rebuttable presumption.”); see also 2 McLaughlin on
Class Actions § 6:7 (10th ed.) (“While the initial presumption of fairness does not dilute
the court’s review on final approval, it does place the burden on any objectors of
persuading the court that the proposed settlement is unreasonable.” (citing New Eng.
Health Care Emps. Pension Fund v. Fruit of the Loom, Inc., 234 F.R.D. 627, 631 (W.D.
Ky. 2006), aff’d sub nom. Fidel v. Farley, 534 F.3d 508 (6th Cir. 2008))). Objectors
have not and cannot meet this burden because the application of the Girsh factors
confirms that the Settlement Agreement is fair, reasonable and adequate and should be
finally approved.

41

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 58 of 189

1.

The Complex Legal, Factual and Scientific Issues in This Case Would
Make Continued Litigation Significantly Prolonged and Expensive
Under the first Girsh factor the court “must balance the Proposed

Settlement against the time and expense of achieving a potentially more favorable result
through further litigation.

Where the complexity, expense and likely duration of

litigation are significant, the Court will view this factor as weighing in favor of
settlement.”18 Lenahan v. Sears, Roebuck & Co., 2006 WL 2085282, at *12 (D.N.J. July
24, 2006) (citing In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp.
450, 536 (D.N.J. 1997)), aff’d, 266 F. App’x 114 (3d Cir. 2008)). More specifically,
courts in this Circuit consider: (i) the scope and breadth of the litigation; (ii) whether
complex scientific issues would likely require multiple experts, at an “enormous cost,”
who would be delving “into somewhat new territory”; (3) the likelihood that discovery
would be extensive and require significant resources; and (4) counsels’ representation
that litigating the action through pretrial motion practice, formal discovery, and trial
would add additional years to the litigation and could deprive class members of relief.
See In re Pet Food Prods. Liab. Litig., 629 F.3d 333, 351 (3d Cir. 2010).

Each

consideration is satisfied here.
No party could rationally dispute—and, indeed, no objection has seriously
contested—that continued litigation of the matters in MDL 2323 would be exceedingly
18

Certain Objectors argue that the first Girsh factor weighs against final approval
because the “claims presented by the retired players are hornbook tort law” and any
advantage gained in diminished litigation costs is outweighed by the detriment to
“those class members whose valid claims go uncompensated because their interests
were not adequately represented during the negotiation.” (Morey Obj. at 83-84, Doc.
No. 6201; see Alexander Obj. at 4, Doc. No. 6237.) Objectors entirely miss the point.
These cases hardly represent issues of hornbook law. And even if they did, the scope
of the litigation and scientific issues underlying it complicate the prosecution of the
cases.
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complex, take years to resolve, and cost significant sums of money (assuming Plaintiffs
could overcome the NFL Parties’ threshold jurisdictional preemption defense). The sheer
size of the litigation alone weighs in favor of settlement.
First, the scope and breadth of the litigation are vast. The Settlement
Class includes over 20,000 known Retired NFL Football Players whose alleged injuries
date back over half a century, and although the NFL Parties are the primary defendants in
the litigations, the cases involve numerous NFL Member Clubs, each with its own
medical staff.

See, e.g., In re Prudential Insurance Co. of Am. Sales Practices

Litigation., 148 F.3d 283, 318 (3d Cir. 1998) (noting the “sheer magnitude of the
proposed settlement class” in discussing this factor); In re Cendant Corp. Litig., 264 F.3d
201, 233 (3d Cir. 2001) (“number of defendants” favored settlement); Pet Foods, 629
F.3d at 351 (noting the number and nationwide character of the related lawsuits).
Second, the medical and scientific issues involved are complex and will
require numerous experts.

Should this litigation continue, it would demand a

comprehensive analysis of the relationship between concussive and sub-concussive
repetitive head trauma injuries sustained while playing NFL Football and long-term brain
injury, including physical, psychiatric and neurocognitive impairment, and a scientific
analysis as to whether the Retired NFL Football Player’s repetitive head trauma caused
his neurocognitive, neuromuscular or other impairment. Such an analysis would require
multiple experts in the fields of neuroscience and general medicine, among others.
Third, discovery in this litigation would be extensive and require
significant resources. Class Counsel would have to expend substantial resources taking
discovery of multiple defendants. The NFL Parties, in turn, would seek to depose all of
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the named Plaintiffs in this litigation who reside throughout the country on numerous
issues including their medical histories, their playing histories, the types of treatment
received for concussions or other head injuries, and their purported knowledge and
reliance on statements made by the NFL concerning the underlying facts at issue in this
litigation, among numerous other issues. And, as noted above, expert discovery in these
cases would be far-reaching.
Finally, as Judge Phillips noted: “Plaintiffs would be unlikely to have
obtained more money and benefits without going through years of discovery and trial,
where they would face substantial risks of loss due to their inability to prove negligence
or fraud on the part of the NFL Parties or judgments below what they will receive in this
proposed settlement. In addition, even after judgment, the parties likely would have been
engaged in years of appellate proceedings before any judgment would be finalized.”
(Phillips Decl. ¶ 19.) Moreover, as discussed in more detail below, Plaintiffs would face
significant threats to the viability of their claims at every turn. Indeed, several more
months of litigation and a ruling on preemption could have resulted in the vast majority,
if not all, of Plaintiffs’ claims being dismissed.
By contrast, a settlement now, at this stage of the litigation, “save[s] both
sides from incurring significant additional expense for experts, for discovery compliance,
and for legal fees and time,” which “weighs heavily in favor of the settlement.” In re
Imprelis Herbicide Mktg. Sales Practices & Prods. Liab. Litig., 296 F.R.D. 351, 365
(E.D. Pa. 2013); Pet Food, 629 F.3d at 351 (first Girsh factor favored settlement where
“the complex medical and toxicological issues” would have required multiple experts and
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there was likelihood that discovery would be “extensive and require significant
resources” (internal quotation marks omitted)).
2.

99% of Settlement Class Members Have Remained in the Class
Without Objection
Under the second Girsh factor, where, as here, the members of the class

support the settlement—close to unanimously—courts infer that the settlement is fair,
reasonable and adequate and should be approved. Indeed, “[t]he vast disparity between
the number of potential class members who received notice of the Settlement and the
number of objectors creates a strong presumption that this factor weighs in favor of the
Settlement.” See Cendant, 264 F.3d at 235; see also In re Auto. Refinishing Paint
Antitrust Litig., 617 F. Supp. 2d 336, 342 (E.D. Pa. 2007) (“The fact that an
overwhelming majority of the Class did not file objections is a significant element to
consider in determining the overall fairness of the settlements.”).
That presumption is well founded here. Upon information and belief, the
extensive Notice Plan reached over 90% of Settlement Class Members by means of the
Direct Mail Notice in combination with Paid Media Placements. (Kinsella Decl. ¶ 37.)
To date, out of a settlement class size of more than 20,000 Retired NFL Football Players,
only 205 Settlement Class Members have filed objections to the Class Action Settlement
and only 234 have opted out. This amounts to an objection rate of less than 1% and an
opt-out rate of less than 1%, which are well within the range that courts have deemed
indicative of broad support for settlement agreements in other cases.

See, e.g.,

Prudential, 148 F.3d at 318 (opt-out rate of roughly 0.2% of the class and objection rate
of roughly 0.004% was “truly insignificant”); Stoetzner v. U.S. Steel Corp., 897 F.2d 115,
118-19 (3d Cir. 1990) (“response of the class members . . . strongly favors settlement”
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where 29 out of 281 class members (roughly 10%) objected).19 In addition, the fact that
over 5,200 Settlement Class Members have signed up to receive additional information
about the Settlement Agreement, and over 64,000 unique individuals have visited the
settlement website (Burns Decl. Ex. 1), is “indicative of affirmative endorsement of the
settlement” particularly given the “extensive notice and outreach program” to Settlement
Class Members. Varacallo v. Mass. Mut. Life Ins. Co., 226 F.R.D. 207, 237 (D.N.J.
2005) (fact that “over 80,000 Class Members have utilized the toll-free telephone
numbers to contact the call center or contacted Class Counsel for additional information
about the Settlement and how to be included” weighed in favor of settlement approval).
These extraordinarily low opt-out and objection numbers are even more
significant and demonstrate strong support by the Settlement Class given that the
Settlement is highly publicized and many of the Settlement Class Members have a
significant stake in the litigation and are represented by counsel. This Settlement has
been extensively covered and debated in the popular media and amongst Retired NFL
Football Players for over a year.20 Simply put, the reaction of Settlement Class Members

19

See also In re Metro. Life Ins. Co. Sales Practices Litig., 1999 WL 33957871, at *26
(W.D. Pa. Dec. 28, 1999) (opt-out rate amounting to about 0.33% of the class); In re
Am. Bus. Fin. Servs. Inc. Noteholders Litig., No. 2:05-cv-232, 2008 WL 4974782, at
*6-7 (E.D. Pa. Nov. 21, 2008) (“responses received weigh[ed] in favor of settlement,”
where there were 32 written objections, 7 verbal comments and/or objections at the
fairness hearing, and 80 opt outs, out of a class of approximately 29,000); Little-King
v. Hayt Hayt & Landau, 2013 WL 4874349, at *9 (D.N.J. Sept. 10, 2013) (22 opt
outs and 4 objections out of a class of 50,000 was “small” and “create[s] a
presumption that . . . weighs in favor of settlement”); Weiss v. Mercedes Benz of N.
Am., Inc., 899 F. Supp. 1297, 1301 (D.N.J. 1995) (100 objectors out of 30,000
potential class members weighed in favor of settlement).

20

Burns Decl. Ex. 2, Ken Belson & Bill Pennington, Former N.F.L. Players Face
Deadline to Opt Out of Concussion Settlement, N.Y. Times, Oct. 14, 2014; Burns
Decl. Ex. 3, Ken Belson, For Retirees, Decision on Concussion Settlement Will Not
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to the Settlement Agreement has been extraordinarily positive. Accordingly, this Girsh
factor strongly favors approval.
3.

Class Counsel Adequately Appreciated the Merits of the Case Prior to
Settlement Negotiations
Where Class Counsel had an “adequate appreciation of the merits of the

case before negotiating [the settlement],” the third Girsh factor favors final approval of
the Settlement, even where no formal discovery was conducted. Cendant, 264 F.3d at
319 (quoting In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55
F.3d 768, 813 (3d Cir. 1995)); see also In re Corrugated Container Antitrust Litig., 643
F.2d 195, 211 (5th Cir. 1981) (“[W]e are not compelled to hold that formal discovery was
a necessary ticket to the bargaining table. Because the plaintiffs did have access to
information, this case cannot be characterized as an instance of the unscrupulous leading
the blind.”). The circumstances here particularly counsel in favor of final approval
because, even without any formal discovery, Class Counsel had the ability to evaluate the
merits of the case on at least two significant and potentially dispositive issues:
preemption and causation.21

Be a Simple One, N.Y. Times, July 22, 2014; Burns Decl. Ex. 4, Sam Farmer, Revised
NFL Concussion Settlement Gets U.S. Judge’s Preliminary OK, L.A. Times, July 7,
2014; Burns Decl. Ex. 5, Ken Belson, N.F.L. Agrees to Settle Concussion Suit for
$765 Million, N.Y. Times, Aug. 29, 2013.
21

In addition, as outlined below (infra § I.B.4), Plaintiffs would have faced numerous
and significant obstacles in pursuing their claims that would not have benefitted from
formal discovery including, for example, the NFL Parties’ assumption of risk defense.
Retired NFL Football Players—who are professional athletes—are deemed to
understand and assume the risks inherent in playing professional football, which
include the risk of head injury. See, e.g., Benitez v. N.Y.C. Bd. of Educ., 541 N.E.2d
29 (N.Y. 1989) (“Awareness of the risk assumed is ‘to be assessed against the
background of the skill and experience of the particular plaintiff, and in that
assessment a higher degree of awareness will be imputed to a professional than to one
with less than professional experience in the particular sport.’” (citations omitted));
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First, prior to the onset of settlement negotiations, Class Counsel faced a
serious risk that Plaintiffs’ claims would be dismissed in their entirety on the basis of
LMRA preemption. As Class Counsel argued in their brief in support of preliminary
approval, “[h]ad the Court accepted the NFL Parties’ arguments, the Plaintiffs’ claims
could have been dismissed outright, rendered impracticable, or severely jeopardized or
impaired.” (Mem. in Supp. of Prelim. Approval at 64, June 25, 2014, Doc. No. 6073-5.)
This threshold legal issue created a powerful impetus to engage in negotiations while the
Plaintiffs’ claims remained legally viable, as this Court recognized in ordering the parties
to mediation.
Having completed extensive briefing on the NFL Parties’ preemption
motions to dismiss, Class Counsel had a thorough and adequate appreciation of the merits
of the preemption arguments. Merits discovery would not (and could not) have aided
Class Counsel in further evaluating their likelihood of success on preemption; as a result,
the lack of such discovery in this matter does not counsel against approval. Instead, this
Girsh factor weighs in favor of final approval of the Settlement given the NFL Parties’
preemption defense. See, e.g., Briggs v. Hartford Fin. Servs. Grp. Inc., No. 2:07-cv5190, 2009 WL 2370061, at *13, 16 (E.D. Pa. July 31, 2009) (approving final settlement
despite absence of formal discovery and holding that no discovery was necessary where a
see also Zemke v. Arreola, 2006 WL 1587101, at *3 (Cal. Ct. App. June 12, 2006)
(“risk of a head injury is inherent in the sport of football” and “[a]pplied in the
sporting context, it precludes liability for injuries arising from those risks deemed
inherent in a sport; as a matter of law, others have no legal duty to eliminate those
risks or otherwise protect a sports participant from them”). Thus, discovery would
not aid Plaintiffs or Class Counsel in evaluating the strength of the NFL Parties’
assumption of risk defense. Nor would it assist in evaluating the strength of certain
other defenses, including statute of limitations, for which Class Counsel possess
sufficient information to determine the weakness Plaintiffs would have on that
threshold issue.
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threshold legal issue was presented to the court); In re Heartland Payment Sys., Inc.
Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1065-66 (S.D. Tex. 2012)
(noting that defendants had planned to bring motion to dismiss which “would have raised
legal issues difficult for . . . Plaintiffs to overcome” was factor in favor of approving
settlement); Trombley v. Nat’l City Bank, 826 F. Supp. 2d 179, 195-96 (D.D.C. 2011)
(approving class action settlement in part because “the legal landscape for [overdraft fee
litigation] remains challenging and riddled with uncertainty” where a federal law
preemption issue had not yet been decided by any federal appeals court); In re AT&T
Mobility Wireless Data Servs. Sales Tax Litig., 789 F. Supp. 2d 935, 962 (N.D. Ill. 2011)
(granting final approval of class action settlement in part because defendants had a
“strong argument to compel the Class Representatives to arbitrate their claims, rather
than proceeding with their class action” and “Class Members subject to mandatory
arbitration could not obtain recovery in court”); In re Apple Computer, Inc. Derivative
Litig., 2008 WL 4820784, at *3-4 (N.D. Cal. Nov. 5, 2008) (approving settlement
agreement and noting that defendants may have been successful on a second motion to
dismiss).
Second, even if Plaintiffs succeeded in defeating some portion (or all) of
the NFL Parties’ preemption motions to dismiss, it would be difficult, if not impossible,
for Plaintiffs to prove causation. Class Counsel engaged in significant investigation
regarding the pathology surrounding the neurocognitive impairments alleged by
Plaintiffs, the causes of such impairments and the likelihood of Settlement Class
Members suffering from various impairments, which permitted Class Counsel to evaluate
the strengths of their positions on significant and complex medical issues that would arise
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if the litigation were to continue and on which their claims stand or fall. Moreover,
unlike in most other cases, there has been an extraordinary amount of public discussion
and debate about the issues underlying this litigation and related, publicly available
research, providing Class Counsel with a great deal of information to evaluate Plaintiffs’
claims without formal discovery. (See infra § I.B.4; see also In re Processed Egg Prods.
Antitrust Litig., 284 F.R.D. 249, 270 (E.D. Pa. 2012) (although the litigation settled at an
early stage, Class Counsel had “adequate knowledge of the litigation and informed
negotiations” due to Class Counsel’s “extensive investigations into the [nature of the
antitrust conspiracy] in preparation for filing the complaint”); In re ATI Techs., Inc. Sec.
Litig., No. 2:01-cv-02541, 2003 WL 1962400, at *2 (E.D. Pa. Apr. 28, 2003) (although
lacking formal discovery, the parties were able to “assess their strengths and weaknesses”
prior to settlement).)
Indeed, studies—including those cited by Plaintiffs and others—establish
that mild repetitive traumatic brain injury may be a risk factor for later developing one of
the Qualifying Diagnoses, but it has not been shown to be a cause of those conditions.
(Decl. of Dr. Kristine Yaffe (“Dr. Yaffe Decl.”) ¶¶ 14, 47.)22 In light of the uncertainty
surrounding the causal relationship between Traumatic Brain Injury (“TBI”) and the

22

Dr. Yaffe is a Professor in the Departments of Psychiatry, Neurology and
Epidemiology at University of California San Francisco (“UCSF”). In addition, Dr.
Yaffe is a clinical neurologist and geropsychiatrist focusing on the treatment of
patients with neurodegenerative diseases. Dr. Yaffe serves as the director of the
UCSF Dementia Epidemiology Research Group and as the Chief of Geriatric
Psychiatry and Director of the Memory Disorders Clinic at San Francisco Veteran’s
Affairs Medical Center. She is the principal investigator of seven grants from the
National Institutes of Health, including grants related to cognitive decline, and has
authored over 300 peer-reviewed articles. Dr. Yaffe also serves as the Roy and Marie
Scola Endowed Chair in Psychiatry and the Vice Chair of clinical and translational
research at UCSF. (See Dr. Yaffe Decl. Ex. A.)
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Qualifying Diagnoses—corroborated by the testimony of the NFL Parties’ experts—
establishing to a reasonable degree of medical certainty that a TBI, or series of TBIs,
from NFL Football play caused a developed condition would be exceedingly difficult,
both on a general population basis and on a specific basis with respect to an individual
player. (See id. ¶¶ 16, 51-53.) In short, formal discovery was not necessary to evaluate
the weakness in Plaintiffs’ causation case.
Despite these hurdles, Objectors contend that Class Counsel’s discovery
efforts to date “fall well short of the benchmark” established in other cases where courts
have granted final approval after “extensive discovery.” (See Morey Obj. at 56-57, Doc.
No. 6201.)23 Objectors are wrong.
“Even settlements reached at a very early stage and prior to formal
discovery are appropriate when there is no evidence of collusion and the settlement
represents substantial concessions by both parties.” Little-King v. Hayt Hayt & Landau,
23

Certain Objectors also contend that the Settlement Agreement should not be finally
approved because “the NFL and Co-Lead Class Counsel have not disclosed the full
extent of the underlying analyses, documents and information on which the
[Settlement Agreement] is predicated.” (Armstrong Obj. at 25, Doc. No. 6233; see
also Alexander Obj. at 5, Doc. No. 6237.) This Court already has considered and
rejected similar requests for discovery concerning settlement negotiations, including
the evidence on which the parties relied when negotiating the Settlement Agreement.
(See Order at 1, Oct. 15, 2014, Doc. No. 6245.) As this Court held, and as
demonstrated by the NFL Parties in their opposition brief, discovery into the
settlement negotiations is improper absent evidence of collusion between class
counsel and the defendants, of which there is none here. (See Resp. of NFL in Opp’n
to Mot. for Leave to Conduct Limited Disc. at 16-19, Doc. No. 6185 (citing Lobatz v.
U.S. W. Cellular of Cal., Inc., 222 F.3d 1142, 1148 (9th Cir. 2000) (“[s]ettlement
negotiations involve sensitive matters” and “‘discovery of settlement negotiations is
proper only where the party seeking it lays a foundation by adducing from other
sources evidence indicating that the settlement may be collusive’” (quoting Mars
Steel Corp. v. Cont’l Ill. Nat’l Bank & Trust Co. of Chi., 834 F.2d 677, 684 (7th Cir.
1987) (Posner, J.))) and Thornton v. Syracuse Sav. Bank, 961 F.2d 1042, 1046 (2d
Cir. 1992) (quoting the same)).)
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2013 WL 4874349, at *10 (D.N.J. Sept. 10, 2013); see also Morey Obj. at 55-57, Doc.
No. 6201. Far from collusive, and as discussed throughout this brief, counsel for the
parties engaged in hard-fought, adversarial negotiations over the course of a year with
assistance and oversight from both a former United States district court judge and a courtappointed special master. (See supra at 26-29; see also Mem. Op. at 9-10, July 7, 2014,
Doc. No. 6083.)

The NFL Parties made substantial concessions in reaching this

Settlement Agreement, including carving out from the Release former players’ rights to
seek recovery under the 88 Plan and the Neurocognitive Disability Benefit and also
waiving any requirement for a Settlement Class Member to prove causation prior to
receiving a Monetary or Derivative Claimant Award. (See generally Phillips Decl.;
Settlement Agreement §§ 18.6, 29.1-29.2.)
Moreover, the cases cited by Objectors are wholly inapposite. First, none
of the plaintiffs in Warfarin, Cendant or Prudential—unlike Plaintiffs here—was faced
with outright dismissal of his or her claims. Rather, those cases settled after dispositive
motions had already been denied. See, e.g., In re Warfarin Sodium Antitrust Litig., 391
F.3d 516, 523-24 (3d Cir. 2004) (motion to dismiss had been denied); Cendant, 264 F.3d
at 226 (same); Prudential, 148 F.3d at 292-93 (no motion to dismiss pending when
plaintiffs obtained discovery);24 Gen. Motors Corp. Pick-Up Truck, 55 F.3d at 779-80
(same).

24

Although plaintiffs in Prudential received some discovery, that case is
distinguishable. There, the Court had granted defendants’ motion to dismiss the
complaint without prejudice to plaintiffs’ right to refile an amended complaint, which
plaintiffs ultimately did. In the meantime, the court ordered defendants to provide
plaintiffs with copies of the substantial discovery materials already provided to the
New Jersey Multi-State Life Insurance Task Force, which had simultaneously been
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Second, both the Third Circuit decisions in Community Bank and General
Motors Corp. Pick-Up Truck are distinguishable.
In Community Bank, the issue was whether objectors were denied
meaningful participation in the final fairness hearing due to the court’s refusal to permit
objectors to engage in pre-hearing discovery or present testimony of witnesses at the
hearing where no formal discovery had occurred in the case. The Third Circuit noted that
although “no formal discovery was undertaken by class counsel,” it was nevertheless
“likely that [counsel for objectors] ha[d] developed sufficient facts regarding this matter
and its prospective settlement value such that it would be able to present a cogent and
supportable objection at the fairness hearing,” given that counsel for objectors had
previously litigated two similar suits. 418 F.3d 277, 316 (3d Cir. 2005) (emphasis
added). As a result, the Court stated that it was “inclined to agree with the settling
parties that the District Court’s Order limiting discovery was not an abuse of discretion,”
but noted that it was unable to conclusively so hold, given the limited record before it.
Id. at 317 (emphasis added). The Third Circuit thus remanded so that the district court
could “develop fully the record” and reevaluate whether discovery would aid the court.
Id.; see also In re Cmty. Bank of N. Va., 467 F. Supp. 2d 466, 470 (W.D. Pa. 2006) (on
remand addressing a different aspect of the Third Circuit’s order). Importantly, the Third
Circuit did not hold that there was an absolute right to discovery in advance of final
approval where no formal discovery was conducted; nor did it hold that the objectors
were entitled to discovery in that circumstance.

conducting an internal investigation of defendants’ sales practices, which were at
issue in the litigation. No such facts are present here.
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In General Motors Corp. Pick-Up Truck, although the Court held that “the
inchoate stage of case development” reduced its confidence in the adequacy of
representation and fairness of the settlement, only “four months [had] elapsed from the
filing of the consolidated complaint to the reaching of the settlement agreement” and the
court was confronted with evidence of collusion between the parties due to the high
amount of attorneys’ fees, the manner in which such fees were negotiated and the lack of
monetary relief available to settlement class members—who would receive a $1,000
coupon toward the purchase of a new GM truck. Id. at 813. Here, the period between the
filing of the Complaints and the Settlement Agreement was significantly longer, during
which the parties engaged in adversarial, arm’s-length negotiations. Moreover, far from
a “coupon” settlement case, the Settlement Agreement here provides for very significant,
guaranteed and uncapped Monetary Awards of up to $5 million for each claimant over a
65-year term, and those payments will be made independently of any attorneys’ fee
award. Finally, the court in General Motors Corp. Pick-Up Truck did not hold that
formal discovery was necessary in order for the settlement to be fair, reasonable and
adequate, or that courts which approve settlements in such cases commit reversible error.
Rather, the Third Circuit merely reiterated the established law that, pursuant to Girsh,
courts must “determine whether counsel had an adequate appreciation of the merits of the
case before negotiating [settlement].” Id. As demonstrated above, that requirement is
met here.
Here, given the sound reasons for the stay of discovery, and the significant
legal obstacles Plaintiffs face in proving their case—which further discovery would not
have aided—Class Counsel had an adequate appreciation for the merits of Plaintiffs’
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claims prior to entering into settlement negotiations, and, thus, the third Girsh factor
weighs strongly in favor of final approval.
4.

Absent Settlement, Plaintiffs Face Significant Hurdles to Establishing
Liability and Damages
Girsh factors four and five—the risks of establishing liability and proving

damages—“survey the possible risks of litigation in order to balance the likelihood of
success and the potential damage award if the case were taken to trial against the benefits
of an immediate settlement.” Prudential, 148 F.3d at 319. In examining these factors,
the Court “need not delve into the intricacies of the merits of each side’s arguments, but
rather may ‘give credence to the estimation of the probability of success proffered by
class counsel, who are experienced with the underlying case, and the possible defenses
which may be raised to their causes of action.’” Perry v. FleetBoston Fin. Corp., 229
F.R.D. 105, 115 (E.D. Pa. 2005) (quoting Lachance v. Harrington, 965 F. Supp. 630, 638
(E.D. Pa. 1997)). As detailed by Class Counsel in their motion for preliminary approval
(see Mem. in Supp. of Prelim. Approval at 61-71, June 25, 2014, Doc. No. 6073-5),
Settlement Class Members would face significant—and likely insurmountable—hurdles
in litigation.

See In re Diet Drugs Prods. Liab. Litig., MDL No. 1203, 2000 WL

1222042, at *61 (E.D. Pa. Aug. 28, 2000) (“Although the court makes no determination
of the merits of the claims of plaintiffs, it notes several obstacles that they would have to
overcome . . . [noting, among other things, the speculative nature of future medical costs,
debate over defendant’s awareness of the dangers posed by their products, causation
issues, defenses of comparative and contributory negligence, scientific complexity of the
case, and statute of limitations defenses]. . . These risks to establishing liability and
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damages show that plaintiffs’ success at trial cannot be guaranteed. Thus, these factors
weigh in favor of settlement.”).
Preemption. As discussed throughout this brief, pending before this Court
are the NFL Parties’ fully briefed and argued motions to dismiss the Complaints. Those
motions presented a significant roadblock to prosecution of Plaintiffs’ claims.
The NFL Parties contended as detailed above (see supra at 12-14) that
Plaintiffs’ claims are entirely preempted by Section 301 of the LMRA because the
resolution of Plaintiffs’ claims—whether based in negligence or fraud—would
substantially depend upon interpretations of, or arise under, the terms of the CBAs.
The NFL Parties’ preemption arguments had substantial legal support.
Indeed, two federal courts already have denied motions to remand the cases of Settlement
Class Members because those claims—the precise claims raised in this litigation—are
preempted by federal labor law.

For example, in Duerson, the court held that a

concussion-related negligence claim against the NFL similar to that alleged here was
preempted because, in order to evaluate the reasonableness of the NFL’s conduct, the
court would have been required to interpret the terms of the CBA setting forth the duties
of the NFL Member Clubs to protect player health and safety. Duerson v. Nat’l Football
League, 2012 WL 1658353, at *4, 6 (N.D. Ill. May 11, 2012). And, as discussed above,
in Maxwell v. National Football League, the Court held that “[t]he CBA places primary
responsibility for identifying . . . physical conditions on the team physicians . . . . The
physician provisions of the CBA must be taken into account in determining the degree of
care owed by the NFL and how it relates to the NFL’s alleged failure to establish
guidelines or policies to protect the mental health and safety of its players.” Order Den.
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Pls.’ Mot. to Remand at 1-2, Maxwell, No. 2:11-cv-08394, Doc. No. 58 (C.D. Cal. Dec.
8, 2011); see also Order Den. Pls.’ Mot. to Remand at 1-2, Pear v. Nat’l Football
League, No. 2:11-cv-08395, Doc. No. 61 (C.D. Cal. Dec. 8, 2011); Order Den. Pls.’ Mot.
to Remand at 1-2, Barnes v. Nat’l Football League, No. 2:11-cv-08396, Doc. No. 58
(C.D. Cal. Dec. 8, 2011).25
Moreover, numerous courts, consistent with settled labor preemption
precedent, have held that player tort claims against the NFL and/or its Member Clubs are
preempted under section 301. See, e.g., Williams v. Nat’l Football League, 582 F.3d 863,
881-82 (8th Cir. 2009) (breach of fiduciary duty, negligence, gross negligence, fraud,
constructive fraud, negligent misrepresentation, and intentional infliction of emotional
distress claims preempted); Givens v. Tenn. Football, Inc., 684 F. Supp. 2d 985, 990-91
(M.D. Tenn. 2010) (outrageous conduct, negligent infliction of emotional distress, and
breach of duty of good faith and fair dealing claims preempted); Stringer v. Nat’l
Football League, 474 F. Supp. 2d 894, 909-11 (S.D. Ohio 2007) (wrongful death claim
preempted); Sherwin v. Indianapolis Colts, Inc., 752 F. Supp. 1172, 1178-79 (N.D.N.Y.
1990) (negligence, fraud, negligent misrepresentation, and negligent and intentional
infliction of emotion distress claims preempted); Jeffers v. D’Allessandro, 681 S.E.2d
405, 412-14 (N.C. Ct. App. 2009) (negligent retention and intentional misconduct claims
preempted).
25

Completely (and improperly) ignoring the decisions in Maxwell, Pear, Barnes and
Duerson, which held that Plaintiffs’ claims were substantially dependent upon
provisions in the CBAs, the Morey Objectors cite to the decision in Green v. Arizona
Cardinals Football Club, where the court held that claims against the club were not
preempted by federal labor law and, therefore, should be remanded to state court.
(See Morey Obj. at 65, Doc. No. 6201 (citing Green v. Ariz. Cardinals Football Club,
2014 WL 1920468, at *3 (E.D. Mo. May 14, 2014)).) The court’s remand holding in
Green is an outlier.
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If the NFL Parties had succeeded on their motions to dismiss the
Complaints on preemption grounds, the Complaints would have been dismissed in their
entirety, and Plaintiffs would have received no relief in the courts. Even if only a portion
of the NFL Parties’ motions were granted, a significant portion of the Settlement Class
would have been left with no recourse.

This Settlement Agreement removes the

substantial risk posed by the NFL Parties’ strong preemption arguments. In re Aetna Inc.
Sec. Litig., MDL No. 1219, 2001 WL 20928, at *9 (E.D. Pa. Jan. 4, 2001) (“If further
litigation presents a realistic risk of dismissal on summary judgment or an exonerating
verdict at trial, the plaintiffs have a strong interest to settle the case early.”); In re
Heartland Payment Sys., Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040,
1065-66 (S.D. Tex. 2012) (fact that defendants planned to bring motion to dismiss which
had reasonable likelihood of success was a factor in favor of approving settlement); In re
Apple Computer, Inc. Derivative Litig., 2008 WL 4820784, at *3, 5 (N.D. Cal. Nov. 5,
2008) (approving settlement agreement and noting that defendants may have been
successful on a second motion to dismiss).
Causation. Even if some or all of Plaintiffs succeeded in defeating the
NFL Parties’ motions to dismiss on preemption grounds, they would have faced
significant hurdles in proving their claims at trial. Chief among Plaintiffs’ difficulties
would have been proving causation.
The crux of Plaintiffs’ complaint is that had the NFL properly treated
concussions received by NFL players during their NFL careers and provided players with
information regarding the effects of concussions and repetitive head trauma, and
returning to play thereafter, then the players could have avoided their alleged injuries and
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neurocognitive impairments or would have been able to minimize their effects. As Class
Counsel stated in their brief in support of preliminary approval, “but for the proposed
Settlement, Plaintiffs would have had to demonstrate that the actions of the NFL Parties,
in allegedly concealing risks of concussion and exposing them to head traumas on
numerous occasions, was the legal cause of their injuries.” (Mem. in Supp. of Prelim.
Approval at 64, June 25, 2014, Doc. No. 6073-5.) Plaintiffs face enormous challenges
proving both general causation—whether concussions and repetitive head trauma are
capable of causing long-term neurocognitive impairments in the first place—and specific
causation—whether his specific concussion(s) actually caused his long-term injury and
whether the NFL’s alleged conduct substantially contributed to that injury. See Soldo v.
Sandoz Pharm. Corp., 244 F. Supp. 2d 434, 524-25 (W.D. Pa. 2003) (“[T]o meet her
causation burden, plaintiff must first establish that [defendant’s product] is capable of
causing [the injury] (general causation). She must then establish that, in her particular
case, [defendant’s product] did in fact cause her [injury] (specific causation) . . . Plaintiff
must prove medical causation to a reasonable degree of medical certainty.” (internal
citations and quotation marks omitted).
First, to prove general causation, Plaintiffs must establish a causal
connection between concussions (and repetitive head trauma) and long-term
neurocognitive impairments—an issue subject to intense debate in the scientific
community.

Recent research from independent scientists demonstrates considerable

uncertainty about the role that concussions play in later-life impairment, the incidence
and prevalence of injury in former professional athletes, and the role of other genetic,
environmental or lifestyle factors in neurocognitive impairment and neurological disease.
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(See Dr. Yaffe Decl. ¶ 16 (“[I]n light of the uncertainty surrounding the causal
relationship between mild repetitive TBI and the Qualifying Diagnoses, establishing to a
reasonable degree of medical certainty that a mild TBI, or series of mild TBIs, from NFL
play caused a developed condition would be exceedingly difficult in my opinion—both
on a general population basis and even more so on a specific basis with respect to an
individual player.” (emphasis in original)).) As one example, in the Journal of the
International Neuropsychological Society the authors stated:
To date, there has not yet been a well-controlled study exploring the
prevalence of long-term cognitive or behavioral impairments in . . .
American football. . . . No prospective study has explored the prevalence
of any particular neuropathological finding . . . in these athletes compared
to non-athlete controls. In the absence of prospective studies, it is unclear
if any particular pathology can be solely attributed to repetitive head
trauma, and whether it plays a role in the genesis of any behavioral or
cognitive changes.
(Burns Decl. Ex. 6, Christopher Randolph, Stella Karantzoulis & Kevin Guskiewicz,
Prevalence and Characterization of Mild Cognitive Impairment in Retired National
Football League Players, 19 J. Int’l Neuropsychological Soc’y 873, 877 (2013); see also
Dr. Yaffe Decl. ¶ 39 (“It is my belief—and no scientific study says or demonstrates
otherwise—that based on the current state of the science, the association between mild
repetitive TBI and the Qualifying Diagnoses is not clear. And even if mild repetitive TBI
emerges as a risk factor for developing the Qualifying Diagnoses, it is unclear whether
this association is a causal one.” (emphasis in original)).)
Moreover, the leading international conference on concussions in sport
published a consensus statement evidencing the accepted view among the scientific
community regarding CTE:
It was further agreed that CTE was not related to concussions alone or
simply exposure to contact sports. At present, there are no published
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epidemiological, cohort or prospective studies relating to modern CTE.
Owing to the nature of the case reports and pathological case series that
have been published, it is not possible to determine the causality or risk
factors with any certainty. As such, the speculation that repeated
concussion or subconcussive impacts cause CTE remains unproven. The
extent to which age-related changes, psychiatric or mental health illness,
alcohol/drug use or co-existing medical or dementing illnesses contribute
to this process is largely unaccounted for in the published literature.
(Burns Decl. Ex. 7, Paul McCrory et al., Consensus Statement on Concussion in Sport:
The 4th International Conference on Concussion in Sport Held in Zurich, November
2012, 47 Brit. J. Sports Med. 250, 257 (2013); see also Dr. Yaffe Decl. ¶ 66 (“Because of
the limited research available on CTE, and the lack of long-term, prospective studies,
very little is known about CTE.

The scientific community does not completely

understand the cause or causes of CTE. Nor does the scientific community understand
the diagnostic and clinical profile of CTE.”); Decl. of Dr. Julie Ann Schneider26 (“Dr.
Schneider Decl.”) ¶ 27 (“Because of the limited number of studies available, and the
nature of the case reports that have been published, it is my opinion that we do not know
enough about CTE to adequately understand its risk factors, the relation between
repetitive TBI and CTE, or the diagnostic and clinical profile of CTE.”).)

26

Dr. Schneider is a professor of pathology (neuropathology) and neurological sciences
at Rush University Medical Center in Chicago, Illinois. In addition, Dr. Schneider is
a board-certified practicing clinical neuropathologist and neurologist. She serves as
Associate Director, Neuropathology Core Leader, and Senior Neuropathologist of the
Rush Alzheimer’s Disease Center, is part of 17 investigative teams with grants to
study various pathologies, and has authored over 180 peer-reviewed scientific
articles. Dr. Schneider was recently recognized by Thompson Reuters as being
among the top 1% of highly cited researchers in the world in the area of neuroscience
and behavior. She was an invited member of the expert panel convened by the
National Institute on Aging – Alzheimer’s Association to provide new guidelines for
the criteria for a pathologic diagnosis of Alzheimer’s Disease in 2012. (See Dr.
Schneider Decl. Ex. A.)
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Numerous other respected bodies, including the National Institutes of
Health and the Institute of Medicine, have called for comprehensive further research into
these issues.

(See, e.g., Burns Decl. Ex. 8, Nat’l Insts. of Health, Report on the

Neuropathology of Chronic Traumatic Encephalopathy Workshop (2012) (“[V]ery few
studies have looked at biomarkers that address the long-term disease processes of CTE.
Much work remains to identify useful, validated biomarkers that provide information
about the injury mechanisms of CTE.”); Burns Decl. Ex. 9, Inst. of Med. of the Nat’l
Acads., Sports-Related Concussions in Youth: Improving the Science, Changing the
Culture (2013) (“[I]t remains unclear whether repetitive head impacts and multiple
concussions sustained in youth lead to long-term neurodegenerative diseases, such as
chronic traumatic encephalopathy.”); see also Dr. Yaffe Decl. ¶ 57.)
Second, even if a connection between concussions (and repetitive head
trauma) and long-term neurocognitive impairment could be established generally (on a
population-wide basis), each Plaintiff also would have had to prove specific causation—
that is, that the actions of the NFL Parties were the cause of that player’s injuries, as
opposed to some cause related to prior football experience in middle school, high school,
college or in another professional football league (e.g., the Canadian Football League or
the Arena Football League), or unrelated to football.27

In fact, many Retired NFL

Football Players had the protection of a union and collectively-bargained for work rules
while playing NFL Football unlike during their experiences playing football elsewhere
27

Objectors contend that Eligible Seasons should be credited for participation in the
Canadian Football League. (Gilchrist Obj. at 1, Doc. No. 6364; Wilson Obj. at 1, Doc.
No. 6361; see supra § II.D.5.) But the Canadian Football League shares no corporate
relationship with the NFL. If anything, an Offset, not credit, for participation in other
professional football leagues would be justified given the causation issues explained
herein. For this reason, the objection lacks merit.
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likely with less access to skilled medical care. For members of the proposed Settlement
Class who had short NFL careers compared to their amateur and non-NFL professional
football exposure, this burden would be particularly problematic. There are also many
members of the proposed Settlement Class who developed their symptoms later in life
and may have difficulties proving that their alleged injuries were not a result of the
normal aging process. Thus, the burden and expense of proving causation and negligence
or intentional concealment would have been substantial, and the results at trial highly
uncertain. See Diet Drugs, 2000 WL 1222042, at *61 (“[T]he scientific complexity of
this case is likely to lead to a battle of expert testimony which enhances the
unpredictability of a trial outcome.”); In re Pet Food Prods. Liab. Litig., 2008 WL
4937632, at *15 (D.N.J. Nov. 18, 2008), aff’d in part, vacated in part, remanded by 629
F.3d 333 (3d Cir. 2010) (plaintiffs’ admission that “the issue of causation would be a
major battleground with the outcome unknown . . . satisf[ied] the fourth and fifth Girsh
factors”); see also Dr. Yaffe Decl. ¶ 52 (“On an individual level, establishing causation
between mild repetitive TBI and neurodegenerative syndromes is even more difficult. . . .
[O]ne can imagine many players having many of the significant risk factors for
developing a certain condition aside from the prior TBI exposure in NFL football,”
including, “age, a specific genetic profile or gene, obesity, cardiovascular disease,
depression, post-traumatic stress disorder, or substance abuse.”).
By contrast, the Settlement Agreement has taken causation out of the case,
an enormous benefit to Settlement Class Members. No Settlement Class Member need
prove that his Qualifying Diagnosis was caused by the NFL. No proof of causation is
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required at all. This is a significant benefit to the Settlement Class and heavily weighs in
favor of approval.
Statutes of Limitations. Another significant potential risk for Settlement
Class Members moving forward with this litigation is the NFL Parties’ statute of
limitations defenses. See, e.g., Defs.’ Mem. in Supp. of Mot. to Dismiss at 24-25,
Maxwell v. Nat’l Football League, No. 2:11-cv-08394, Doc. No. 67 (C.D. Cal. Dec. 20,
2011). Many of the Retired NFL Football Players have not played for years or decades
and thus were allegedly injured, and knew they were injured, long ago. This scenario
presents a serious challenge for those Plaintiffs, as their claims are outside the applicable
statute of limitations. See, e.g., 42 Pa. Cons. Stat. Ann. § 5524(2) (two-year statute of
limitations for personal injury claims in Pennsylvania); N.Y. C.P.L.R. § 214 (three-year
statute of limitations for personal injury claims in New York).
This is no less true in states with a discovery rule.

Pennsylvania’s

discovery rule, for example, places the burden on the plaintiff to show that the rule
applies. See, e.g., Dalrymple v. Brown, 701 A.2d 164, 167 (Pa. 1997) (“The party
seeking to invoke the discovery rule bears the burden of establishing the inability to know
of the injury despite the exercise of reasonable diligence”). The discovery rule tolls the
statute of limitations only “until the discovery of the injury is reasonably possible,” which
requires the plaintiff to prove that he engaged in objectively reasonable diligence. Id.
Here, the Complaints fail to allege that Retired NFL Football Players were unable to
know of their injuries despite the exercise of reasonable diligence.

And given the

significant publicity surrounding this issue, Plaintiffs would face a difficult battle relying
on the discovery rule.
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Furthermore, several states have declined to adopt a discovery rule for
personal injury claims, holding that a plaintiff’s claim accrues upon the date of the injury.
See, e.g., Blanco v. Am. Tel. & Tel. Co., 689 N.E.2d 506, 509-10 (N.Y. 1997) (New York
does not recognize a discovery rule tolling its three-year personal injury limitations
period except in circumstances that are inapplicable here); Chalmers v. Toyota Motor
Sales Actions USA, Inc., 935 S.W.2d 258, 261 (Ark. 1996) (no discovery rule for
personal injury cases); Johnston v. Dow & Coulombe, Inc., 686 A.2d 1064, 1066 (Me.
1996) (discovery rule is limited to claims for legal malpractice, medical malpractice, and
asbestosis); Koenig v. Lambert, 527 N.W.2d 903, 905 (S.D. 1995) (legislature has
acknowledged and rejected discovery rule), overruled on other grounds by Stratmeyer v.
Stratmeyer, 567 N.W.2d 220 (S.D. 1997); Va. Code Ann. § 8.01-230 (“the right of action
shall be deemed to accrue and the prescribed limitation period shall begin to run from the
date the injury is sustained in the case of injury to the person”).
The fact that the Settlement Agreement appropriately factors in, and
avoids, the significant risks presented by the NFL Parties’ statute of limitations defenses
weighs strongly in favor of settlement
Assumption of Risk. The doctrine of assumption of risk also poses a
significant challenge to Plaintiffs’ claims going forward. Under that doctrine, one who
voluntarily participates in an activity, such as tackle football, consents to those commonly
appreciated risks that are inherent in and arise out of the nature of the activity and flow
from such participation. See, e.g., Alqurashi v. Party of Four, Inc., 89 A.D.3d 1047,
1047 (N.Y. App. Div. 2011) (“The doctrine of primary assumption of risk provides that a
voluntary participant in a sporting or recreational activity consents to those commonly
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appreciated risks which are inherent in and arise out of the nature of the sport generally
and flow from such participation” (internal quotations marks omitted)); Ciocca v. BJ’s
Wholesale Club, Inc., No. 2:04-cv-05605, 2011 WL 5553646, at *4 (E.D. Pa. Nov. 14,
2011) (“Assumption of the risk is a complete defense to . . . negligence claims under
Pennsylvania law.”).
Contrary to Objectors’ contention that the “obscure and unobserved”
nature of the injuries at issue were not “fully appreciated” by Retired NFL Football
Players (Morey Obj. at 67-68, Doc. No. 6201), courts repeatedly have held that the
doctrine precluded similar personal injury claims involving players who were injured
while playing football. See, e.g., Zemke v. Arreola, 2006 WL 1587101, at *3 (Cal. Ct.
App. June 12, 2006) (“the risk of a head injury is inherent in the sport of football”);
Glazier v. Keuka Coll., 275 A.D.2d 1039, 1039 (N.Y. App. Div. 2000) (plaintiff assumed
risk of injuries because “as an experienced football player, [he] was aware that being
tackled in a violent manner is an inherent part of football”); Hunt v. Skaneateles Cent.
Sch. Dist., 227 A.D.2d 939, 939-40 (N.Y. App. Div. 1996) (high school student assumed
risk of football-related injury despite defendant’s failure to require players to wear
potentially protective equipment during practice); Knight v. Jewett, 834 P.2d 696, 708-12
(Cal. 1992) (risks of collision and injury are inherent in football and participants
generally have no duty to eliminate or protect a plaintiff against such risks); Benitez, 541
N.E.2d at 33 (same); Breheny v. Catholic Univ. of Am., 1989 WL 1124134, at *7 (D.D.C.
Nov. 22, 1989) (finding personal injury claim barred because plaintiff knew and
appreciated risks of playing touch football game).
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Damages. In addition to the numerous obstacles to proving liability,
Plaintiffs would also face significant risks in recovering damages at trial due to the
contributory negligence and comparative fault regimes in certain states.
According to many states’ contributory negligence and comparative fault
laws, a plaintiff found to have engaged in a dangerous activity that contributed to his or
her injuries faces limited recovery—and in some instances no recovery at all.28 Here, if
Retired NFL Football Players are shown to have contributed to their own injuries, they
face the possibility of significantly reducing recovery or in some circumstances
eliminating any chance of recovery altogether. By contrast, the Settlement Agreement
does not require Settlement Class Members to prove damages as long as they suffered a
compensable injury in accordance with the Agreement.

This presents a significant

benefit to Settlement Class Members that weighs in favor of settlement.
In sum, and importantly, Objectors do not contest that they face significant
hurdles regarding each of these issues. Rather, they merely recite their arguments in
opposition and claim that those responses make their case strong. But the fourth and fifth
Girsh factors focus on the landscape of hurdles that Plaintiffs could face absent
settlement. See Perry v. FleetBoston Fin. Corp., 229 F.R.D. 105, 115 (E.D. Pa. 2005)
(“the Court need not delve into the intricacies of the merits of each side’s arguments, but
rather may give credence to the estimation of the probability of success proffered by class

28

See, e.g., Litchford v. Hancock, 352 S.E.2d 335, 337 (Va. 1987) (contributory
negligence is defense which bars recovery in Virginia); Garrett v. NationsBank, N.A.
(S.), 491 S.E.2d 158 (Ga. Ct. App. 1997) (contributory negligence is defense in
Georgia); Mass. Gen. Laws Ann. ch. 231, § 85 (contributory negligence is defense in
Massachusetts); Mich. Comp. Laws Ann. § 600.2959 (comparative fault is defense in
Michigan); 42 Pa. Cons. Stat. Ann. § 7102 (comparative negligence is defense in
Pennsylvania).
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counsel, who are experienced with the underlying case, and the possible defenses which
may be raised to their causes of action.” (citations omitted)). There can be no dispute
here that significant hurdles pose a very material threat to Plaintiffs’ ultimate success in
litigation.
5.

Absent Settlement, Plaintiffs Face the Risk of Maintaining a Class
Action Through Trial
The sixth Girsh factor asks whether the class action could be maintained

through trial, or whether it would pose “intractable management problems if it were to
become a litigation class and therefore be decertified.” Warfarin, 391 F.3d at 537. As
the Third Circuit has explained, “under Federal Rule of Civil Procedure 23(a), a district
court may decertify or modify a class at any time during the litigation if it proves to be
unmanageable,” and “proceeding to trial would always entail the risk, even if slight, of
decertification.”

Cendant, 264 F.3d at 239 (internal quotation marks omitted).

Therefore, courts have held that this Girsh factor—potential unmanageability—is either
neutral or weighs in favor of settlement. See, e.g., Prudential, 962 F. Supp. at 540
(favoring settlement); In re Cendant, 264 F.3d at 239 (neutral); Imprelis Herbicide, 296
F.R.D. at 369 (favoring settlement); Processed Egg, 284 F.R.D. at 273 (favoring
settlement); Little-King, 2013 WL 4874349 at *11 (neutral or slightly favoring
settlement).
In any event, given the size of the Settlement Class here, intractable
management problems may well arise once the litigation reached the trial stage, with the
result that Plaintiffs would be unable to maintain a class.
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6.

The Ability of the NFL Parties to Withstand a Greater Judgment Is
Irrelevant Because the Settlement Fund Is Uncapped
The NFL Parties’ agreement to uncap the Monetary Award Fund is a “fact

which weighs strongly in favor of the settlement,” Prudential, 148 F.3d at 328, even if
the NFL Parties could withstand a greater judgment.

The uncapping of the fund

completely eliminates this issue. Moreover, the NFL Parties have agreed to fund a
Statutory Trust by the tenth anniversary of the Effective Date of the Settlement
Agreement in an amount that, in the reasonable belief of the NFL Parties, ensures that all
Monetary Awards and Derivative Claimant Awards get paid throughout the 65-year term.
(Settlement Agreement § 25.6(d).) By contrast, future litigants would face uncertainty as
to whether the NFL Parties would be able to pay judgments finalized decades from now.
The fact that the NFL Parties “could afford to pay more does not mean
that [they are] obligated to pay any more than what the . . . class members are entitled to
under the theories of liability that existed at the time the settlement was reached.”
Warfarin, 391 F.3d at 538. Instead, where the benefits to the Settlement Class Members
are significant—as they are here—the theoretical ability of the defendant to pay a greater
judgment has to be balanced against the likelihood that a plaintiff could obtain a greater
judgment.

See id.

Otherwise, in every case, anything less than a settlement that

financially cripples a defendant would weigh against final approval. That is not the law.
In re Remeron End-Payor Antitrust Litig., 2005 WL 2230314, at *23 (D.N.J. Sept. 13,
2005) (“[M]any settlements have been approved where a settling defendant has had the
ability to pay greater amounts. . . . This factor does not favor nor disfavor settlement.”);
In re BankAmerica Corp. Sec. Litig., 210 F.R.D. 694, 702 (E.D. Mo. 2002) (“Although it
appears that the defendant bank has the ability to withstand a greater financial judgment,
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the Court finds that, given the substantial risks and obstacles faced by the classes in
proceeding to trial as discussed herein, such factor does not weigh against approving the
settlement.”); In re PaineWebber Ltd. P’ships Litig., 171 F.R.D. 104, 129 (S.D.N.Y.
1997), aff’d, 117 F.3d 721 (2d Cir. 1997) (“[T]he fact that a defendant is able to pay more
than it offers in settlement does not, standing alone, indicate that the settlement is
unreasonable or inadequate.”).
In these circumstances, and in light of Objectors’ failure to present
evidence that they would have received more from individually pursuing their claims,
defendants’ ability to pay a higher settlement is at best neutral or irrelevant to
determining the fairness of the settlement. See Warfarin, 391 F.3d at 538 (finding no
error in district court’s conclusion that defendants’ ability to pay a higher amount was
“irrelevant to determining the fairness of the settlement” where objectors could not
establish that they would have received more if the case were tried).29
7.

The Settlement Is Well Within the Range of Reasonableness in Light
of the Best Possible Recovery and the Attendant Risks of Litigation
In order to assess the reasonableness of a proposed settlement seeking

monetary relief, the court should consider “the present value of the damages plaintiffs
would likely recover if successful, appropriately discounted for the risk of not
prevailing.” Prudential, 148 F.3d at 322 (citing Gen. Motors Corp. Pick-Up Truck, 55
29

Relying on Ortiz v. Fibreboard, 527 U.S. 815 (1999), Objectors also intimate that the
NFL Parties have some obligation to disclose the extent of any insurance coverage for
these claims. (Morey Obj. at 58, Doc. No. 6201.) Ortiz, which did not involve an
evaluation of a settlement’s fairness under the Girsh factors, has no such requirement.
Rather, the case “turn[ed] on the conditions for certifying a mandatory settlement
class on a limited fund theory under Federal Rule of Civil Procedure
23(b)(1)(B).” Ortiz, 527 U.S. at 821. The Court held that “applicants for contested
certification on this rationale must show that the fund is limited by more than the
agreement of the parties, and has been allocated to claimants belonging within the
class by a process addressing any conflicting interests of class members.” Id.
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F.3d at 806) (emphasis added); see, e.g., In re AT&T Corp. Sec. Litig., 455 F.3d 160, 170
(3d Cir. 2006) (finding settlement was an “excellent” result in light of risk of establishing
liability and damages despite fact that settlement possibly represented only 4% of the
total damages claimed).

“While the court is obligated to ensure that the proposed

settlement is in the best interest of the class members by reference to the best possible
outcome, it must also recognize that settlement typically represents a compromise and not
hold counsel to an impossible standard.” In re Aetna Inc. Sec. Litig., MDL No. 1219,
2001 WL 20928, at *6 (E.D. Pa. Jan. 4, 2001); Gen. Motors Corp. Pick-Up Truck, 55
F.3d at 806 (noting that “after all, settlement is a compromise, a yielding of the highest
hopes in exchange for certainty and resolution”); Lazy Oil v. Wotco Corp., 95 F. Supp. 2d
290, 338-39 (W.D. Pa. 1997) (stating that a court “should not make a proponent of a
proposed settlement ‘justify each term of settlement against a hypothetical or speculative
measure of what concessions might have been gained; inherent in compromise is a
yielding of absolutes and abandoning of highest hopes.’” (quoting Cotton v. Hinton, 559
F.2d 1326, 1330 (5th Cir. 1977))), aff’d, 166 F.3d 581 (3d Cir. 1999).
With respect to the Monetary Awards, for those who elect to remain in the
Settlement Class, the Settlement Agreement provides generous cash awards—up to $5
million—while eliminating the significant hurdles that Plaintiffs would face at trial, even
assuming they reach that point. (See supra § I.B.4.) And the Monetary Awards will be
available far more quickly than would be the case should a plaintiff proceed to trial. See
In re Rent-Way Sec. Litig., 305 F. Supp. 2d 491, 501 (W.D. Pa. 2003) (“[A] future
recovery, even one in excess of the proposed Settlement, may ultimately prove less
valuable to the Class than receiving the benefits of the proposed Settlement at this
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time.”). Further, Retired NFL Football Players are entitled to receive such Awards even
if they have already received substantial benefits related to neurocognitive impairment
pursuant to benefit programs provided under a CBA (e.g., the 88 Plan). The Settlement
also preserves Retired NFL Football Players’ rights to pursue workers’ compensation and
to participate in or claim entitlement to any medical or disability benefits available under
the current 2011 NFL CBA, including the 88 Plan and Neuro-Cognitive Disability
Benefit. (Settlement Agreement §§ 18.6, 29.1-29.2.)
Moreover, the uncapped, inflation-adjusted nature of the Monetary Award
Fund, in combination with the fact that Retired NFL Football Players may obtain a
Qualifying Diagnosis at any time until the end of the 65-year term of the Fund, ensures
that Retired NFL Football Players will have an opportunity to participate in the
Settlement even if they develop neurocognitive impairments in the future. This provides
incalculable “piece of mind” to Retired NFL Football Players that compensation will be
there years in the future if they later develop compensable conditions. See In re Diet
Drugs Prods. Litig., 226 F.R.D. 498, 522-23 (E.D. Pa. 2005) (eighth and ninth Girsh
factors favored settlement where “infusion of funds assures that all deserving class
members will receive fair compensation” and settlement “guarantees payment to all class
members who suffer injuries caused by diet drug-induced valvular heart damage”);
Processed Egg, 284 F.R.D. at 275 (uncapped settlement fund confers “real and
substantial benefits upon the [settling] Class” and weighs in favor of final approval).
Aside from the uncapped, 65-year term of the Settlement, the headline
awards under the Monetary Award Grid also are well within the bounds of
reasonableness. For example, in 2000, former NFL running back Merril Hoge brought
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suit against the former Bears team physician for failure to warn him about the severity of
his concussions, which Hoge alleged forced him to retire at the age of 29. (See Burns
Decl. Ex. 10, Rummana Hussain, Hoge Wins Lawsuit Against Doctor, Chi. Trib., July 22,
2000.) Hoge sought $2.2 million in damages for the loss of potential earnings had he
remained an active NFL player. The jury ruled in Hoge’s favor and awarded him $1.45
million for two years of the three-year contract for which he was not paid and $100,000
for pain and suffering. (Id.)
Where, as here, Settlement Class Members are eligible to quickly and
efficiently recover significant awards in the face of significant expense, delay and risks
inherent in the litigation process, the eighth and ninth Girsh factors favor settlement. See,
e.g., In re AT&T Corp. Sec. Litig., 455 F.3d at 170 (settlement was an “excellent” result
given risk of establishing liability and damages where settlement possibly represented
only 4% of the total damages claimed); Gates v. Rohm & Haas Co., No. 2:06-cv-01743,
2008 WL 4078456, at *7 (E.D. Pa. Aug, 22, 2008) (Because the “[s]ettlement eliminates
the need for—and the risk of—proving on an individual basis” plaintiffs’ damages, the
eighth and ninth Girsh factors weigh in favor of the reasonableness of the settlement.); cf.
Processed Egg, 284 F.R.D. at 276 (fact that “results achieved by the settlement for the
Class and Subclasses are immediate, concrete, and realized without the costs and delays
associated with extensive discovery and other later stages of litigation” weighs in favor of
settlement).
Moreover, for Settlement Class Members who prefer to undertake
litigation risk, the Settlement Agreement provides a choice—the right to opt out and incur
the significant costs and attorneys’ fees associated with ongoing litigation. Objectors
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who urge the court to reject this Settlement are, in essence, arguing that all claimants
must be risk-takers willing to proceed with litigation; rejection of the Settlement would
force them to do so—and negate their ability to receive substantial, and likely otherwise
unattainable, Monetary Awards. This result not only disregards the desires of those who
prefer an efficient and immediate resolution of their claims, but also holds them hostage
to the few who wish to risk continued litigation. Indeed, as the court reasoned in Diet
Drugs:
The court has already noted the other obstacles to plaintiffs’ success if the
case were to proceed to trial. While the settlement avoids these risks, it
also offers choice. Class members who wish to bear the risks of trial had
an initial opt out right . . . The court finds that the benefits offered here are
within the range of reasonableness considering the best possible recovery
and all the attendant risks of litigation, and thus, these factors weigh in
favor of settlement.
Diet Drugs, 2000 WL 1222042, at *62. So, too, here.
C.

The Prudential Factors Also Support Approval of the Settlement
Like the Girsh factors, the Prudential factors favor settlement.30

30

“While the Court must make findings as to the Girsh factors to approve a settlement
as fair, reasonable and adequate, the Prudential factors are illustrative of additional
factors that may be useful even though they are not essential or inexorable depending
upon the specific circumstances.” In re Processed Egg Prods. Antitrust Litig., 284
F.R.D. 249, 268 (E.D. Pa. 2012); In re Pet Food Prods. Liab. Litig., 629 F.3d 333,
350 (3d Cir. 2010); In re Prudential Ins. Co. of Am. Sales Practices Litig., 148 F.3d
283, 323 (3d Cir. 1998). Because the Prudential factors “are substantially similar to
the factors provided in Girsh” we address only those Prudential considerations that
have not yet been addressed above. In re Pet Food Prods. Liab. Litig., 2008 WL
4937632, at *24 (D.N.J. Nov. 18, 2008), aff’d in part, vacated in part, remanded by
629 F.3d 333 (3d Cir. 2010). For a discussion of the “maturity of underlying
substantive issues,” Prudential, 148 F.3d at 323, see supra §§ I.B.3, I.B.4; the
“development of scientific knowledge” is discussed infra § II.A.4; the comparison of
class recovery to individual claim recovery is discussed supra § I.B.7; for a
discussion of opt-out rights, see infra § II.K; for a discussion of the procedure for
processing claims under the settlement, see infra § II.G.
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In Prudential, the Third Circuit held that the court may consider “whether
any provisions for attorneys’ fees are reasonable” in analyzing the fairness,
reasonableness and adequacy of the settlement. In re Prudential Ins. Co. of Am. Sales
Practices Litig., 148 F.3d 283, 323 (3d Cir. 1998). Here, the provision for attorneys’ fees
weighs in favor of settlement because such fees will not be paid out of the Monetary
Award Fund available to Settlement Class Members; attorneys’ fees will thus have no
bearing on the ability of Settlement Class Members to obtain settlement benefits,
including Monetary Awards and access to the Baseline Assessment Program.

(See

Settlement Agreement § 21.1.) Following the Fairness Hearing—consistent with Rule
23(h) of the Federal Rules of Civil Procedure—Settlement Class Members will have the
opportunity to object to Class Counsel’s petition for attorneys’ fees, should they so
desire. See Fed. R. Civ. P. 23(h)(2) (“A class member . . . may object to the [attorneys’
fees] motion.”); see also Prandini v. Nat’l Tea Co., 557 F.2d 1015, 1021 (3d Cir. 1977)
(finding that settlements with separate funds for attorneys’ fees and class member awards
reduce the “conflict between client and attorney,” “make the court’s task less burdensome
and remove a source of uneasiness over the settlement procedure without in any way
impairing the power to set a proper fee”).31

31

Although the court in In re General Motors Corp. Pick-Up Truck Fuel Tank Products
Liability Litigation, 55 F.3d 768 (3d Cir. 1995), stated in dicta that even attorneys’
fees paid from a separate fund could impact class members’ interests, id. at 819-20,
that case arose in a context completely different from the one here. In that case, the
district court had initially awarded attorneys’ fees without any independent review of
the fees whatsoever on the basis that the fee arrangement was a private “matter of
contract between the parties . . . and . . . will have no impact on the class members.”
Id. at 819. On appeal, the Third Circuit reversed and remanded on other grounds,
stating that “a thorough judicial review of fee applications is required in all class
action settlements.” Id. The court went on to note, in dicta, that, contrary to the
district court’s holding, the fee award to be paid by General Motors could, in theory,
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Further, the manner in which the attorneys’ fees were negotiated weighs
strongly in favor of settlement, particularly given that “[t]he Settling Parties did not
discuss the issue of attorneys’ fees . . . until after an agreement in principal was reached
on all material Settlement terms providing benefits to the Settlement Class and Subclass
Members and after the Term Sheet was inked, in an abundance of caution and consistent
with Prandini v. National Tea Co., 585 F.2d 47, [49 n.1] (3d Cir. 1978).” (Mem. in
Supp. of Prelim. Approval at 30, June 25, 2014, Doc. No. 6073-5.)
*

*

*

In sum, because (i) an initial presumption of fairness attaches, (ii) the
Girsh factors weigh in favor of final approval, and (iii) the additional Prudential factors
weigh in favor of final approval, this Court should approve the Settlement Agreement as
fair, reasonable and adequate.
II.
THE OBJECTIONS ARE MERITLESS AND FAIL TO REBUT THAT
THE SETTLEMENT IS FAIR, REASONABLE AND ADEQUATE
Out of a Settlement Class comprised of over 20,000 Retired NFL Football
Players, only 200 Retired NFL Football Players or their estates have filed objections to
the Settlement Agreement. Although the objections address a number of topics, at

impact the total amount available to settlement class members to the extent the
defendant is concerned with limiting his total liability arising from the lawsuit;
therefore, paying a higher attorney fee could result in the defendant paying a lower
settlement amount, particularly where—as in the case before it—the attorneys’ fees
and the settlement amount were likely negotiated simultaneously. Id. at 803-04
(citing Prandini, 557 F.2d at 1021). Here, attorneys’ fees and the settlement terms
were not negotiated simultaneously, see supra pp. 26, 38-39. Moreover, unlike in
General Motors Corp. Pick-Up Truck, the Settlement Agreement provides a vehicle
for the Court to review Class Counsel’s attorneys’ fee petition at an appropriate time
after the Fairness Hearing, at which time Settlement Class Members will have a full
opportunity to object to the petition. Thus, the dicta from General Motors Corp.
Pick-Up Truck is inapposite.
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bottom they all wish that the terms of the Settlement Agreement had been different. But
“compromise is the essence of a settlement” and “inherent in compromise is a yielding of
absolutes and an abandoning of highest hopes.” Cotton v. Hinton, 559 F.2d 1326, 1330
(5th Cir. 1977) (affirming approval of class settlement); see also In re Aetna Inc., MDL
No. 1219, 2001 WL 20928, at *6 (E.D. Pa. Jan. 4, 2001) (class “settlement typically
represents a compromise and [courts must] not hold counsel to an impossible
standard.”). Objectors’ desire for improved or different terms does not render the
Agreement unfair, unreasonable or inadequate.32
A.

The CTE-Related Objections Should Be Overruled
Several Objectors criticize the Settlement’s treatment of CTE. They argue

that: (i) the Settlement’s “failure to compensate players who are living with CTE or who
die with it after July 7” or to compensate “behavioral and mood disorders” associated
with CTE makes the Settlement fundamentally unfair (Morey Obj. at 21, 28-29, Doc. No.
6201); (ii) the Settlement lacks “structural assurance of fair and adequate representation
for the Wrongful Death CTE cases,” in part because it does not compensate for the
“behavior and mood deficiencies” associated with CTE (Duerson Obj. at 15-19, Doc.
32

The NFL Parties respond below to the following categories of objections—all of
which are meritless—including objections related to (1) the Qualifying Diagnoses; (2)
the Monetary Award amounts and Offsets; (3) the requirement that Representative
Claimants of Retired NFL Football Players who died prior to January 1, 2006
demonstrate their claims would not be barred by any applicable statute of limitations
in order to receive a Monetary Award; (4) the BAP; (5) the Settlement process and
procedures, including, among other things, the registration and claims processes, the
requirements concerning the use of Qualified BAP Providers and Qualified MAF
Physicians, and the Settlement Agreement’s anti-fraud provisions; (6) the Education
Fund; (7) the breadth of the Release; (8) the Settlement Agreement’s Security
provisions; (9) the deadline for opting out of the Settlement Agreement; (10) the
requirement that Settlement Class Members sign objections by hand; (11) the
adequacy of notice; and (12) attorneys’ fees. In each section, the NFL Parties identify
a non-exhaustive list of Objectors who assert each objection. See Appx. A (providing
complete list of Objectors).
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No. 6241); (iii) the alleged “tradeoff of future CTE claims,” evidences a lack of adequate
representation (Miller Obj. at 4-6, Doc. No. 6213); and (iv) Class Representative Shawn
Wooden was not an “appropriate[] representative of the interest of players who will
suffer from CTE.” (Chelsey Obj. at 10-12, Doc. No. 6242.)
At bottom, Objectors argue that the failure to compensate CTE as a
Qualifying Diagnosis after July 7, 2014 creates class certification problems and renders
the Settlement Agreement fundamentally unfair.

These CTE-related objections are

misguided, misleading, and meritless.
First, Objectors’ accusation that CTE is not covered by the deal postpreliminary approval fundamentally distorts the parties’ Agreement.

Although the

Agreement does not (for good reason) compensate a post-mortem pathological diagnosis
of CTE after preliminary approval, the Settlement does compensate living individuals
who manifest the significant functional deficits allegedly associated with CTE, i.e.,
memory and learning problems, attention problems, and executive dysfunction. The
research of Objectors’ primary declarant—Dr. Robert Stern—demonstrates that these are
the key symptoms allegedly associated with CTE. Dr. Stern’s research also supports the
view that individuals with CTE eventually will develop dementia consistent with the
definitions of Level 1.5 and Level 2 Neurocognitive Impairment, as well as other
Qualifying Diagnoses. Thus, based on Objectors’ own expert, for the vast majority of the
conditions associated with CTE, Retired NFL Football Players with CTE will qualify for
Monetary Awards while living.

The fact that the Settlement Agreement does not

compensate CTE qua CTE is an objection without substance.
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Second, there was a considered decision by the parties not to compensate
certain symptoms allegedly associated with CTE, such as mood and behavioral
symptoms, because they are common among the general population and have numerous,
multifactorial causes unrelated to NFL Football. Moreover, it is wrong to say that CTE is
not covered; certain alleged symptoms of CTE (and, in fact, the other Qualifying
Diagnoses) are not covered, based on rational reasons that reflect the extreme difficulty
of proving such claims. Where, as here, any “relationship” between CTE and these
symptoms is highly speculative, the parties’ compromise on this point is entirely
reasonable.
Third, future scientific developments regarding the relationship between
CTE and certain mood and behavioral symptoms would not change the structure of the
Settlement Agreement. The NFL Parties still would have been of the view that these
symptoms not be compensated—whether relating to CTE or any other Qualifying
Diagnosis—because they are so prevalent in the general population and because of their
relative severity. Moreover, Objectors’ speculation that a technique may be established
in the next five to ten years to diagnose the tau protein associated with CTE in the brains
of living players is of no consequence. The fundamental principle of the Settlement
Agreement is to compensate manifest adverse conditions that materially impact daily
life—not the presence of a certain protein that does not manifest in such symptoms.
Fourth, Objectors argue that it is unfair to compensate for CTE only in
Retired NFL Football Players who died before preliminary approval. But Objectors have
it backwards: the only reason CTE is a compensable condition pre-preliminary approval
is because, by definition, a deceased player cannot take the required tests to establish a
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Qualifying Diagnosis.

The parties agreed to this narrow exception regarding pre-

preliminary approval CTE to broaden the scope of the Settlement, not to restrict it.
Moreover, the parties did not want to compensate future post-mortem diagnoses of CTE,
thereby arguably incentivizing suicide.
Finally, the argument by certain Objectors that Class Representative
Shawn Wooden is not an adequate representative of the Subclass that includes Retired
NFL Football Players who may develop CTE in the future is off the mark. Mr. Wooden
is asymptomatic and, like every other asymptomatic Retired NFL Football Player, has the
alleged risk of developing the impairment compensated under the Settlement, including
those symptoms that Objectors allege are associated with CTE.
1.

The Settlement Compensates Individuals with CTE Who Manifest
Impairment While Living
Objectors’ CTE-related objections are premised on a fundamental

misunderstanding of the Agreement—that the Settlement Agreement does not
compensate CTE. (See, e.g., Morey Obj. at 21, Doc. No. 6201.) Objectors are wrong:
The Settlement compensates the manifest deficits identified by Objectors’ own declarant
in his research on the subject. (See Burns Decl. Ex. 11, Ann C. McKee et al., The
Spectrum of Disease in Chronic Traumatic Encephalopathy, 136 Brain 43 (2013) (the
“McKee Study”).)33

33

In the McKee Study, Dr. McKee and Dr. Stern examined the brains of 85 subjects
who donated their brains to Boston University. (McKee Study at 55.) They then
contacted the next of kin of approximately half of those subjects and asked them to
recall the subjects’ alleged symptoms while living. (See id.) The limitations of the
McKee Study are described in detail in Dr. Yaffe’s and Dr. Schneider’s declarations.
(See Dr. Yaffe Decl. ¶¶ 69-74; Dr. Schneider Decl. ¶¶ 33-38.) The NFL Parties do
not accept the research as described by Objectors and reserve the right to contest the
research on all fronts in any litigation.
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According to the McKee Study, CTE is a post-mortem pathological
diagnosis of tau protein in the brain that allegedly causes certain deficits and symptoms
during an individual’s lifetime. (See id.) CTE allegedly progresses in four stages. Those
four stages are described as CTE I through IV with CTE I being the earliest alleged stage
of CTE and CTE IV being the most severe and most developed stage of CTE. (McKee
Study at 51-59.) In reporting the symptoms associated with each stage, the McKee Study
concluded that memory problems, attention and concentration problems, and executive
dysfunction were associated with all four stages. (See id. at 55, 57, 59, 61.) At stage III,
“[t]he most common presenting symptoms were memory loss, executive dysfunction,
explosivity and difficulty with attention and concentration.”

(Id. at 56.) Moreover,

“[s]eventy-five percent of subjects were considered cognitively impaired.” (Id. at 56-57.)
And at stage IV, “[e]xecutive dysfunction and memory loss were the most common
symptoms at onset, and all developed severe memory loss with dementia during their
course. Most subjects also showed profound loss of attention and concentration,
executive dysfunction, language difficulties, explosivity, aggressive tendencies, paranoia,
depression, gait and visuospatial difficulties. . . .” (Id. at 58-59.) The McKee Study
reported the following about the subgroup of retired football players in the study: “thirtyone of the thirty-four former professional American football players had stage III–IV
CTE or CTE plus co-morbid disease (89%).” (Id. at 59.) “CTE plus co-morbid disease”
refers to players who were diagnosed with CTE and one of the following: Alzheimer’s
Disease, Parkinson’s Disease, ALS, or frontotemporal dementia, which would fall under
the definition of Level 1.5 and Level 2 Neurocognitive Impairment in the Settlement
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Agreement. (See id. at 61; Dr. Yaffe Decl. ¶¶ 70, 80, 84; Dr. Schneider Decl. ¶¶ 31, 49,
51-52.)
The deficits and Qualifying Diagnoses reported by the McKee Study
allegedly associated with CTE are precisely what the Settlement Agreement
compensates.

To that end, the Settlement compensates dementia irrespective of

pathological cause.

Thus, the Monetary Awards for Level 1.5 Neurocognitive

Impairment (early dementia) and Level 2 Neurocognitive Impairment (moderate
dementia) compensate Settlement Class Members who experience neurocognitive
impairment in the following areas: learning and memory, complex attention, executive
functioning, language, and visual-perceptual. (Decl. of Dr. Scott R. Millis34 (“Dr. Millis
Decl.”) ¶¶ 16, 18, 21.)

Given that learning and memory, complex attention, and

executive functioning problems allegedly developed in Retired NFL Football Players
with all alleged stages of CTE—particularly those with CTE III and CTE IV—the study
supports the use of these areas to assess and compensate alleged CTE-related impairment
in Retired NFL Football Players. (Dr. Yaffe Decl. ¶¶ 81-84; Dr. Schneider Decl. ¶¶ 4952.)

34

Dr. Millis is a tenured professor in the Department of Physical Medicine and
Rehabilitation at Wayne State University School of Medicine and Director of
Research at the Detroit Medical Center’s Rehabilitation Institute of Michigan. In
addition, Dr. Millis is a board-certified clinical neuropsychologist and psychologist.
He maintains an active program of research in traumatic brain injury, has authored
over 130 peer-reviewed publications relating to neurobehavioral outcome and
neuropsychology, and his research has been supported by the United States
Department of Defense, National Institutes of Health, and the United States
Department of Education.
Dr. Millis previously served as the Chief of
Neuropsychology at the DMC Rehabilitation Institute of Michigan, and as the
statistician for the Traumatic Brain Injury National Data Center over a ten-year
period. (See Dr. Millis Decl. Ex. A.)
82

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 99 of 189

In sum, based on the findings in the McKee Study, it is undisputed that at
least 89% of the former NFL players studied in the McKee Study—who the Objectors
argue would not be compensated under the Settlement—would have been eligible for a
Qualifying Diagnosis while living under the Settlement. (Dr. Yaffe Decl. ¶ 83.) The
remaining 3 of 34 players in the McKee Study also may have received compensation
while living at the time they were studied by Dr. Stern and Dr. McKee, depending on
their symptoms and the severity of their impairment. (Id.)
Thus, the Settlement Agreement compensates many of the deficits
identified in the McKee Study at the alleged early stages of CTE and all of the key
symptoms identified in the McKee Study at the alleged later stages of CTE.
2.

The NFL Parties Reasonably Determined Not to Compensate Mood
and Behavioral Symptoms
Objectors’ CTE-related arguments thus hinge on the Settlement

Agreement’s exclusion of compensation for alleged mood and behavioral symptoms
allegedly associated with CTE.

That exclusion was intentional and justified.

The

Settlement Agreement does not compensate mood and behavioral symptoms such as
depression, irritability, and aggressiveness (whatever the cause) because such symptoms
are common in the general population and often have multifactorial causation, meaning
that the causes of these symptoms can be attributed to numerous factors wholly unrelated
to CTE, head trauma, or NFL Football; this is especially true in the context of Retired
NFL Football Players who may have one of several significant risk factors for depression,
including, but not limited to, sleep apnea, higher Body Mass Index, exposure to severe
lifestyle changes, or drug abuse, which can be shown to increase the risk of depression or
other behavioral symptoms. (Dr. Yaffe Decl. ¶ 75; Dr. Schneider Decl. ¶ 39.)
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In not compensating for those mood and behavioral conditions, the
Settlement Agreement does not single out CTE as compared to other compensable
conditions that may result in the same problems. For example, although not part of the
diagnostic profile, individuals with Alzheimer’s Disease often experience depression,
which is commonly associated with aging and, in fact, is a risk factor for cognitive
decline and Alzheimer’s Disease. (Dr. Schneider Decl. ¶¶ 39, 42.) Mood and behavioral
conditions are not compensated in the Settlement Agreement for anyone. They are
common symptoms that afflict many people, including individuals dealing with the
ramifications of neurocognitive or neuromuscular impairment.35 (Dr. Schneider Decl. ¶¶
39, 42; see also Dr. Yaffe Decl. ¶ 75.)
Given these considerations, the NFL Parties, as part of the overall
compromise achieved through the Settlement, agreed to compensate neurocognitive and
neuromuscular impairment of a certain severity, even in light of the enormous difficulties
Plaintiffs would face in establishing that head trauma during NFL Football caused the
compensated impairments. This decision to provide compensation for certain alleged

35

In their papers, many Objectors also focus on suicide as a known, established
symptom of CTE. (See, e.g., Morey Obj. at 23, Doc. No. 6201.) But this reasoning
relating to mood and behavioral symptoms also applies to suicidal tendencies. (Dr.
Yaffe Decl. ¶ 76.) Broadly speaking, there are no published cross-sectional,
epidemiological or prospective studies which show a relationship between contact
sports of any kind and risk of suicide. (See Burns Decl. Ex. 12, Grant L. Iverson,
Chronic Traumatic Encephalopathy and Risk of Suicide in Former Athletes, 48 Brit.
J. Sports Med. 162, 162 (2014).) To the contrary, one published epidemiological
study suggests that retired NFL players have lower rates of death by suicide than the
general population. See id. The “causes of suicide are also complex, multifactorial,
and difficult to predict in individual instances.” (Dr. Yaffe Decl. ¶ 76.) As such,
Objectors’ arguments that CTE is causally linked to suicide, as with other behavioral
or mood driven symptoms, lacks any credible scientific support.
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deficits, but not others, is consistent with the notion that a settlement is a compromise.
(See supra § I.B.7 (citing cases).)
Here, the Settlement Class Members had clear notice regarding that
compromise and the specific deficits that would be compensated.

They were in a

position to assess the risk of pursuing individual litigation in which they would need to
establish a causal link between their alleged mood and behavioral symptoms and their
NFL careers, and they were in a position to opt out and litigate their claims if they so
desired. Thus, the compromise reached by the parties to compensate neurocognitive and
neuromuscular impairment, but not mood and behavioral symptoms, was fair, reasonable,
adequate and accepted by the vast majority of the Settlement Class.
3.

The Science Regarding CTE Is New
In any event, the claim that these mood and behavioral symptoms are

associated with CTE is highly speculative. The CTE-related objections themselves are
not grounded in scientifically accepted principles.
The science of CTE is new. (Dr. Yaffe Decl. ¶¶ 17, 56; Dr. Schneider
Decl. ¶¶ 18, 20; Dr. Millis Decl. ¶ 27.) Since 2005, when the first report occurred, CTE
has been identified in fewer than 200 brains. (See Burns Decl. Ex. 13, Lauren K. Wolf,
Racing to Detect Brain Trauma, 92 Chem. & Eng’g News 9, 11-12 (2014).) From a
neuropathological perspective, as of today, CTE can only be diagnosed post-mortem.
(Dr. Schneider Decl. ¶ 21.) This simply means that a neuropathologist must physically
look at an individual’s brain post-mortem (after death), determine if tau protein is
present, and assess whether the tau protein is present in a reportedly unique distribution
pattern. (Id.; Dr. Yaffe Decl. ¶ 55.) When CTE is present, the neuropathology is
characterized by aggregation and accumulation of variations of tau, although there are
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still many uncertainties regarding the neuropathology of CTE. (Dr. Schneider Decl. ¶¶
21-23.)
Beyond these basic facts, almost nothing about CTE is known with
certainty, including the “facts” claimed by Objectors. Although the research that has
taken place thus far will help the scientific community generate new hypotheses to test
and study, no conclusions relating to the causes of CTE or the diagnostic and clinical
profile of CTE can yet be credibly or reliably established. (See Dr. Yaffe Decl. ¶¶ 56-58,
66-67, 74, 78; Dr. Schneider Decl. ¶¶ 24, 27-28; Dr. Millis Decl. ¶ 27; see also Burns
Decl. Ex. 14, Jesse Mez, Robert A. Stern & Ann C. McKee, Chronic Traumatic
Encephalopathy: Where Are We and Where Are We Going?, 13 Current Neurology &
Neuroscience Rep. 407, 415 (2013) (“Stern Study”) (“As noted throughout this review,
CTE research is just beginning.”).) The specific diagnostic profile of CTE and its causes
or even association with football are unknown. (Dr. Yaffe Decl. ¶¶ 66-67, 78-79; Dr.
Schneider Decl. ¶¶ 24, 27-28; see also Burns Decl. Ex. 15, Andrew Gardner et al.,
Chronic Traumatic Encephalopathy in Sport: A Systematic Review, 48 Brit. J. Sports
Med. 84, 89 (2014) (stating that because no current “large-scale, prospective,
longitudinal, clinicopathological studies” have yet occurred regarding CTE, “it is
important to conduct systematic research [regarding CTE] to address specific unanswered
questions,” including the “clinical characteristics” of CTE, whether CTE has a genetic
component, whether CTE causes neuropsychiatric symptoms, and the establishment of
diagnostic criteria for CTE); Stern Study at 415 (listing a series of steps that need to be
taken within the scientific community to understand CTE, including, among others, “1)
prospective, longitudinal epidemiological studies to determine the incidence and
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prevalence of CTE in the general population and to analyze whether a causal link exists
between head injury and CTE; 2) careful clinical phenotyping in order to develop clinical
consensus criteria”).
In sum, the Objectors’ claim that mood and behavioral symptoms are even
associated with CTE is not grounded in science.36
4.

Scientific Developments Will Have No Impact on the Settlement
Recognizing the tenuous connection between science and their claims,

Objectors argue that the science may develop and that the Settlement should account for
those changes. Specifically, Objectors assert that clinicians will be able to identify tau
protein consistent with the presence of CTE in living individuals in the next five to ten
years. (Armstrong Obj. at 26-27, Doc. No. 6233; Morey Obj. App’x B at 10-11; Decl. of
Dr. Robert A. Stern ¶ 38, Doc. No. 6201-16.) But even if the science developed over that
term, it would make no difference to the fairness of the Settlement Agreement.
First, a biomarker that will allow clinicians to identify the tau protein, and
therefore CTE, in living people will not change the conclusion that the Settlement
Agreement is fair, reasonable and adequate.
The Settlement Agreement compensates manifest neurocognitive or
neuromuscular impairment, not the presence of proteins in the brain. This is true with
respect to all of the Qualifying Diagnoses and would be true with respect to CTE as well.
For example, Retired NFL Football Players are not compensated for Alzheimer’s Disease
36

Indeed, it was once believed by the scientific community that mood and behavioral
symptoms were part of the clinical profile of Alzheimer’s Disease. (Dr. Schneider
Decl. ¶¶ 39, 45.) As research advanced, it became clear that belief was wrong. (Id.)
The same may be true here; mood and behavioral symptoms that Objectors
prematurely assume are part of the clinical profile of CTE may not be part of the
clinical profile of the neuropathological diagnosis.
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because they have amyloid, a protein used to diagnose Alzheimer’s Disease post-mortem,
present in their brain in a certain pattern; they are compensated for Alzheimer’s Disease
if they manifest neurocognitive impairment consistent with Alzheimer’s Disease. Indeed,
many individuals in the general population have the amyloid protein consistent with
Alzheimer’s Disease found in their brain post-mortem, but were asymptomatic while
living. (Dr. Schneider Decl. ¶¶ 44, 47.) In fact, in the McKee Study, one of the former
professional football players—subject 68—who had stage III CTE pathology according
to the Study, was asymptomatic. See McKee Study at 56. This finding demonstrates that
the presence of the tau protein does not automatically result in impairment.
In sum, the Settlement does not compensate pathologies; it compensates
significant neurocognitive or neuromuscular impairment that impacts the lives of Retired
NFL Football Players and their families while they are living.
Second, even if science reaches the point where mood and behavioral
symptoms are identified as part of the diagnostic profile of CTE, the parties have agreed
not to compensate mood and behavioral symptoms associated with any conditions for the
justifiable reasons above. As described above, the manifest deficits allegedly associated
with CTE are compensated and the Settlement Agreement assumes causation, even if the
science does not support it.
5.

“Death by CTE” Was Included in the Settlement Because Decedents
with CTE are Unable to Obtain Compensable Diagnoses
Objectors argue that the parties’ decision to compensate post-mortem CTE

pathological diagnoses that occurred prior to the date of preliminary approval is
“arbitrary” and, therefore unjustified. (Jones Obj. at 3-4, Doc. No. 6235.)

88

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 105 of 189

In fact, the justification for this aspect of the Settlement is simple and fair:
Retired NFL Football Players who were diagnosed with CTE prior to the date of
preliminary approval may have qualified for Monetary Awards associated with Level 1.5
Neurocognitive Impairment, Level 2 Neurocognitive Impairment, or one of the other
Qualifying Diagnoses while they were living. However, they cannot now comply with
the definitions and testing protocol set forth in the Settlement Agreement. Thus, the
parties agreed to compensate such Retired NFL Football Players based on the
neuropathological diagnosis of CTE. This generous effort to compensate Retired NFL
Football Players is far from unreasonable, unfair, or inadequate.
The parties’ decision not to compensate post-preliminary approval
diagnoses of CTE is reasonable for an additional reason: because CTE can be diagnosed
only post-mortem, the parties did not want to risk incentivizing suicide.37
6.

Shawn Wooden Is an Adequate Subclass Representative Regarding
CTE Issues and No CTE Subclass Is Necessary
Objectors also claim that Shawn Wooden is not an adequate Subclass

Representative for CTE issues because Mr. Wooden does not allege that he is at risk for
developing CTE. More specifically, Objectors argue that those at risk for CTE, as a
separate subgroup, are not adequately represented, and thus the Settlement is not fair or
adequate. (See, e.g., Duerson Obj. at 12, 18, Doc. No. 6241 (claiming that although
Wooden did not agree with excluding future CTE cases, he “was not charged with
37

One Objector argues that the requirement that “Death with CTE” diagnoses be made
post-mortem by a board-certified neuropathologist is unreasonable and that
Representative Claimants should be able to prove “Death with CTE” diagnoses by
other means. (Komlo Obj. at 1-4, Doc. No. 6222.) This objection should be
overruled because, as of today, CTE can be diagnosed only post-mortem through a
neuropathological examination of a decedent’s brain. (Dr. Yaffe Decl. ¶ 55; Dr.
Schneider Decl. ¶ 21.)
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representing this Subclass of individuals. No one was.”); Morey Obj. at 27-28, Doc. No.
6201; Miller Obj. at 3-4, Doc. No. 6213.)
Again, Objectors are mistaken. A named class representative satisfies
Rule 23’s requirements when he or she is capable of “fairly and adequately protect[ing]
class [or subclass] interests.” Sullivan v. DB Investments, Inc., 667 F.3d 273, 296 (3d
Cir. 2011) (internal quotation marks omitted). That is the case here given the close
alignment between the interests of Wooden—who represents the group of Retired NFL
Football Players without a Qualifying Diagnosis—and the interests of all Retired NFL
Football Players who allege that they are at risk for CTE and its claimed symptoms, and
want CTE to be compensated.
First, Wooden has, in fact, alleged he is at a “heightened risk of
developing further adverse neurological symptoms,” (Compl. ¶ 125, Wooden v. Nat’l
Football League, No. 1:12-cv-20269, Doc. No. 1 (S.D. Fla. Jan. 24, 2012)), which would
of course include those symptoms described by the Objectors as associated with CTE.
Second, all of the Qualifying Diagnoses allegedly result from NFL
Football, not just CTE. Thus, Wooden, who was exposed to head trauma in NFL
Football and does not know if he will develop CTE or any other Qualifying Diagnosis,
had every incentive to negotiate to include as many conditions in the Settlement
Agreement as possible, including CTE. He and his counsel did, in fact, pursue this
course, and the fact that the NFL Parties agreed in the end to compensate only
neurocognitive and neuromuscular impairment of a certain severity for the various
reasons discussed above does not even suggest that Wooden’s interests did not align with
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the interests of others in the same Subclass.38

See also Int’l Union, United Auto.,

Aerospace, & Agric. Implement Workers of Am. v. Gen. Motors Corp., 497 F.3d 615 (6th
Cir. 2007) (“[I]f every distinction drawn (or not drawn) by a settlement required a new
subclass, class counsel would need to confine settlement terms to the simplest imaginable
or risk fragmenting the class beyond repair.”).
B.

The Standard for a Qualifying Diagnosis of Dementia
Is Scientifically Valid and Reasonable
Certain Objectors argue that the Settlement sets an unreasonably high bar

to qualify for dementia. (See Morey Obj. at 71-72, Doc. No. 6201 (arguing that the
proffered value of the Settlement is illusory).) Objectors complain that mood and
behavioral symptoms are not compensated under the Settlement, assert that the thresholds
to establish impairment are too high, and argue that the functional impairment standard is
too severe. Objectors also allege that Junior Seau and Dave Duerson would not have
qualified for Level 1.5 or Level 2 Neurocognitive Impairment based on “public reports of
their functioning by their family members and friends.” (Id.) None of these arguments
has merit.
First, the parties’ decision not to compensate mood and behavioral
symptoms was reasonable from both a scientific and legal perspective. (See supra
§ II.A.2.)
Second, the criteria used for the definitions of Level 1.5 and Level 2
Neurocognitive Impairment, including the thresholds and functional impairment criteria,
38

It is not necessary to include subclasses for, say, depression or hypopituitarism (see,
e.g., Heimburger Obj. at 10, Doc. No. 6230), for the same reasons, namely, if
Objectors contend these conditions are connected to participation in NFL Football,
then Wooden, who played NFL Football and may therefore develop such conditions,
had a strong incentive to push for their inclusion in the Settlement Agreement.
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are directly supported by relevant medical and neuropsychological literature. (See Millis
Decl. ¶¶ 17-22, 32-34.) More specifically, the thresholds are premised upon empirically
based and scientifically accepted research. (Id. ¶ 21, 32.) The requirement that Retired
NFL Football Players must exhibit impairment in two areas—known as cognitive
domains—is scientifically valid and consistent with the level of impairment one would
expect to see in individuals who suffer from dementia, particularly in a litigation context.
(Id. ¶ 35.) And the basis for the functional impairment standard—the Clinical Dementia
Rating scale set forth by the National Alzheimer’s Coordinating Center—is a highly
validated scale for functional impairment associated with dementia. (Id. ¶ 32.)
Finally, eligibility for compensation under the Settlement is not static.
BAP Supplemental Benefits are available for qualified Retired NFL Football Players who
are diagnosed with Level 1 Neurocognitive Impairment, i.e., moderate cognitive
impairment. If a Retired NFL Football Player’s Level 1 Neurocognitive Impairment
progresses to dementia or any other Qualifying Diagnosis, he then will be eligible for a
Monetary Award.

Similarly, Retired NFL Football Players who currently are

asymptomatic will remain eligible for Monetary Awards for all of the Qualifying
Diagnoses—other than Death with CTE—if they develop such conditions over the 65year term of the Settlement. Along these lines, the allegation that Messrs. Seau and
Duerson would not have qualified for a Monetary Award while living is speculative at
best. The parties had to establish an objective set of criteria from which to evaluate and
diagnose the Qualifying Diagnoses. The allegation that “public reports of [the players’]
functioning by their family and friends” would not have qualified certain retired players
for Level 1.5 Neurocognitive Impairment is not evidence of a fault in the Settlement.
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(Morey Obj. at 71-72, Doc. No. 6201.) To the contrary, it reinforces the reasonableness
of the fact that the parties agreed to provide compensation for retired players like Messrs.
Seau and Duerson who obtained post-mortem neuropathological diagnoses of CTE prior
to the date of preliminary approval.
C.

There Is No Requirement that the Settlement
Compensate Multiple Sclerosis or Epilepsy
One Objector asserts that multiple sclerosis should be compensated under

the Settlement. (Collier Obj. at 1-4, Doc. No. 6220.) Another asserts that epilepsy
should be compensated under the Settlement. (Duerson Obj. at 25, Doc. No. 6241.)
As an initial matter, Objectors who now claim that multiple sclerosis and
epilepsy should be compensated under the Settlement Agreement did not bring claims
against the NFL Parties alleging that NFL Football caused those injuries. In other words,
Objectors are complaining about the fact that the NFL Parties did not agree to
compensate injuries that Objectors did not allege as injuries in their complaints. There is
no requirement that a settlement compensate every injury alleged in the complaint, let
alone those that are not. See In re Oil Spill by Oil Rig Deepwater Horizon, 295 F.R.D.
112, 156 (E.D. La. 2013) (overruling objection that settlement compensation matrices
should “include additional or different conditions” when there was no “medical or
scientific basis” to conclude those conditions were connected to the defendant’s conduct);
In re Diet Drugs Prods. Liab. Litig., MDL No. 1203, 2000 WL 1222042, at *47 (E.D. Pa.
Aug. 28, 2000) (overruling objection that class settlement compensating certain physical
injuries must also compensate neuropsychiatric injuries where there was a “significant
degree of controversy in the available literature” over the connection between the diet
drugs and neuropsychiatric injury).

93

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 110 of 189

In any event, there is no increased risk of developing multiple sclerosis
associated with head trauma of any severity. (See, e.g., Burns Decl. Ex. 16, C.C.H.
Pfleger et al., Head Injury Is Not a Risk Factor for Multiple Sclerosis: A Prospective
Cohort Study, 15 Multiple Sclerosis 294, 294 (2009) (concluding that head injury of any
severity does not affect the risk of acquiring MS later in life); Burns Decl. Ex. 17, M.J.
Goldacre et al., Risk of Multiple Sclerosis After Head Injury: Record Linkage Study, 77 J.
Neurology, Neurosurgery & Psychiatry 351, 353 (2006) (concluding that there was “no
significant increase in [the] risk of MS at either short or long time intervals after head
injury”); Dr. Yaffe Decl. ¶ 91.)
With respect to epilepsy, the science demonstrates that mild TBI where
individuals lose consciousness for 30 minutes or less results in a slightly increased risk of
post-traumatic epilepsy within five years of the TBI, but it is not clear that TBI that does
not result in the loss of consciousness (or amnesia) increases the risk for epilepsy at all.
(Burns Decl. Ex. 18, John F. Annegers et al., A Population-Based Study of Seizures After
Traumatic Brain Injuries, 338 New Eng. J. Med. 20, 22 (1998).) And after five years,
there is no increased risk of epilepsy associated with mild TBI. (See id.)
Objectors had notice that multiple sclerosis and epilepsy were not being
compensated under the Settlement Agreement. (Long-Form Notice at 1, 6; Short-Form
Notice at 1.) If Objectors wanted to pursue a claim against the NFL Parties regarding
these diagnoses, they were free to opt out and do so.39

39

In addition to multiple sclerosis and epilepsy, various Objectors complain that other
conditions are not compensated under the Settlement. Those conditions include
hypopituitarism, post-concussion syndrome, deafness, and grand malseizures. (Heimburger Obj. at 10, Doc. No. 6230; Barber Obj. at 3, Doc. No. 6226;
Davis Obj. at 1-2, Doc. No. 6353; Hughes Obj. at 1, Doc. No. 6366.) Like multiple
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D.

Objections Concerning the Amount of, and
Offsets to, Monetary Awards Have No Merit
Notwithstanding, as shown above, that the Monetary Awards available to

every eligible Settlement Class Member for the next 65 years likely exceed their potential
(and highly unlikely) recovery in litigation, Objectors argue that the maximum Monetary
Awards available for Qualifying Diagnoses are not sufficiently high and/or that the
various reductions to these Awards—whether for age at time of Qualifying Diagnosis,
non-NFL Football related Stroke or TBI, number of Eligible Seasons, or nonparticipation in the BAP—are somehow unjustified.
None of these objections has merit.

As discussed below, Objectors

provide no support for their claims for more money, and ignore the additional benefit of
the BAP. The Settlement Agreement—instead of requiring Settlement Class Members to
prove causation, as it could have—uses age reductions and Offsets as proxies for
causation to differentiate, in a reasonable and just manner, levels of recovery between
Settlement Class Members with the same Qualifying Diagnosis. See In re Diet Drugs
Prods. Liab. Litig., MDL No. 1203, 2000 WL 1222042, at *68 (E.D. Pa. Aug. 28, 2000)
(approving class settlement that provided differentiated recovery of benefits based on
objective criteria on matrix without need to demonstrate causation, while noting that
establishing causation at trial would have been difficult for certain class members).
1.

Maximum Awards Are Sufficient
With respect to the maximum Monetary Awards under the Settlement

Agreement, Objectors simply demand more money without providing any compelling

sclerosis and epilepsy, most—if not all—of these conditions were never raised in
Complaints filed in the litigation. Moreover, the parties are not required to
compensate every injury as part of the Settlement Agreement.
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basis to conclude that the agreed-upon amounts are not fair and reasonable.

(See

Armstrong Obj. at 13-14, Doc. No. 6233; Alexander Obj. at 6, Doc. No. 6237.) But it is
well established that “a settlement is a compromise, a yielding of the highest hopes in
exchange for certainty and resolution.” In re Gen. Motors Corp. Pick-Up Truck Fuel
Tank Prods. Liab. Litig., 55 F.3d 768, 806 (3d Cir. 1995); see also In re Prudential Ins.
Co. Am. Sales Practice Litig., 148 F.3d 283, 316-17 (3d Cir. 1998) (“In deciding the
fairness of a proposed settlement, we have said that the evaluating court must, of course,
guard against demanding too large a settlement based on its view of the merits of the
litigation; after all, settlement is a compromise, a yielding of the highest hopes in
exchange for certainty and resolution.” (internal quotation marks omitted)); In re Aetna
Inc. Sec. Litig., MDL No. 1219, 2001 WL 20928, at *6 (E.D. Pa. Jan. 4, 2001) (“[The
court] must . . . recognize that settlement typically represents a compromise and not hold
counsel to an impossible standard.”); Henderson v. Volvo Cars of N. Am., LLC, 2013 WL
1192479, at *9 (D.N.J. Mar. 22, 2013) (“complaining that the settlement should be
‘better’ . . . is not a valid objection” and “lack[s] merit.” (internal citation omitted)); Alin
v. Honda Motor Co., 2012 WL 8751045, at *14 (D.N.J. Apr. 13, 2012) (“full
compensation is not a prerequisite for a fair settlement”).40 As described in detail above,

40

See also In re Am. Bus. Fin. Servs. Noteholders Litig., No. 2:05-cv-00232, 2008 WL
4974782, at *7 (E.D. Pa. Nov. 21, 2008) (“[T]he settlement is not intended to
compensate each and every aggrieved individual fully for his loss, but instead
represents a reasonable amount of relief for the settlement class, given the risks
inherent in further litigation); Priddy v. Edelman, 883 F.2d 438, 447 (6th Cir. 1989)
(“fact that the plaintiff might have received more if the case had been fully litigated is
no reason not to approve the settlement”); Thomas v. Albright, 139 F.3d 227, 231
(D.C. Cir. 1998) (“The court should not reject a settlement merely because individual
class members complain that they would have received more had they prevailed after
a trial.”); In re Toyota Motor Corp. Unintended Acceleration Mktg., Sales Practices,
& Prods. Liab. Litig., 2013 WL 3224585, at *14 (C.D. Cal. June 17, 2013)
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see supra § I.B.7, the Settlement Agreement provides generous cash awards—up to $5
million—while eliminating the attendant risks of litigation.
Objectors’ argument about the insufficiency of the Awards is based on a
crude calculation of an average anticipated Monetary Award between $135,000 and
$225,000.

(Armstrong Obj. at 13-14, Doc. No. 6233.)

That analysis is flawed.

Estimated “average” figures are meaningless; the average is skewed by significant
reductions for Retired NFL Football Players who, for example, are age 80 or older at the
time of Qualifying Diagnosis or earned no Eligible Seasons in the NFL. The issue is
whether Settlement Class Members with particular age and career length characteristics
are entitled to Monetary Awards that are “unfair.”

Simply averaging all Monetary

Awards across the entire Settlement Class proves nothing.
In addition, certain Objectors argue that the maximum Monetary Awards
are insufficient “once they are present value affected since they will not be paid
immediately.” (Armstrong Obj. at 13, Doc. No. 6233.) But the Monetary Awards under
the Settlement are inflation protected, which eliminates concerns about the passage of
time. (See Settlement Agreement § 6.9 (providing an annual inflation adjustment of up to
2.5% for Monetary Awards).) Moreover, eligible Settlement Class Members will receive

(“[S]ettling plaintiffs trade the risk of recovering nothing for a reward that is
necessarily less than their full potential recovery.” (emphasis in original)); Hall v.
AT&T Mobility LLC, 2010 WL 4053547, at *30 (D.N.J. Oct. 13, 2010) (objectors’
preference for greater compensation “has no bearing on whether the terms of the
Settlement Agreement itself are fair and reasonable. After all, a settlement is, by its
very nature, a compromise that naturally involves mutual concessions.”); In re
Currency Conversion Fee Antitrust Litig., 263 F.R.D. 110, 125 n.4 (S.D.N.Y. 2009)
(refusing to consider broad unsupported objections by class members as to the
amount of compensation they will receive under the settlement because they “are of
little aid to the Court”), aff’d sub. nom Priceline.com, Inc. v. Silberman, 405 F. App’x
532 (2d Cir. 2010).
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such inflation-protected Awards earlier than they would have if they were required to
litigate their cases.
For these reasons, as well as those in Section I.B.7, these objections
should be overruled.
2.

Reduction by Age at Time of Qualifying Diagnosis Is Fair
The Settlement Agreement reduces the maximum available Monetary

Award based on age—the older the Retired NFL Football Player at the time of Qualifying
Diagnosis, the greater the reduction, reflecting the fact that as one ages, the impairment
compensated by the Settlement is more likely to be associated with the natural aging
process. (Settlement Agreement Ex. 3.) Objectors lodge two complaints about this
reduction: (1) that such a reduction is per se unfair; and (2) that any such reduction
should be based on the date of onset of the impairment, not the date of diagnosis, where
credible evidence of impairment exists. These objections are not well founded.
(a)

Age Reduction Is Reasonable

Objectors and the Brain Injury Association of America (“BIAA” as
potential amicus curiae) contend that any reduction to Monetary Awards based upon the
age of the Retired NFL Football Player at the time of Qualifying Diagnosis is unfair.
Objectors do not explain why this is so (see Alexander Obj. at 6, Doc. No. 6237), while
BIAA asserts that “[t]he sole factor in determining monetary awards should be the nature
and extent of the impairment” because “[t]he consequences of a brain injury are the same
whether experienced in the past . . . or the future . . . .” (Decl. of Drs. Masel & O’Shanick
in Supp. of BIAA’s Mot. to File Amicus Curiae Br. (“Masel/O’Shanick Decl.”) ¶ 18,
Doc. No. 6233-2.)
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These objections ignore the well-founded reasoning behind these
adjustments.

First, there can be no dispute that the likelihood of neurocognitive

impairment increases with age in the general population. (Dr. Yaffe Decl. ¶¶ 22, 50.)
Thus, many former football players and non-football players alike will experience
diminished neurocognitive functioning in their advanced years. The assertion of an
alleged causal link between football and neurocognitive decline therefore is weaker in
older former players, justifying a reduction of the Award. Thus, the assertion by BIAA
that an 80-year old Retired NFL Football Player diagnosed with Alzheimer’s Disease
should be awarded the same monetary amount as a 40-year old who receives the same
diagnosis runs contrary to medical, scientific and societal expectations and ignores the
litigation risks aspect of the Settlement.
Second, a Retired NFL Football Player diagnosed later in life with
neurocognitive impairment enjoyed a longer quality of life after NFL Football—at least
with respect to neurocognitive issues—than a Retired NFL Football Player diagnosed
with that same neurocognitive impairment at a younger age. It is thus reasonable to
compensate them differently. See Diet Drugs, 2000 WL 1222042 at *22 (approving class
settlement where compensation matrices included 11 separate age intervals ranging from
those who are less than or equal to 24 years old to those who are 79 years of age, with
compensation generally decreasing with age in part “because younger individuals have a
longer damage period”); see also In re Phenylpropanolamine (PPA) Prods. Liab. Litig.,
227 F.R.D. 553, 557, 567 (W.D. Wash. 2004) (granting final approval to class settlement
that paid different compensation in part based on age of settlement class member at time
of injury).
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Indeed, it is likely that litigation judgments and any resulting damages
compensation would make precisely these same distinctions. In sum, the reduction to
Monetary Awards based upon the age of the Retired NFL Football Player at the time of
Qualifying Diagnosis is fundamentally fair.
(b)

Measuring Age Reduction from Date of Qualifying Diagnosis
Promotes Efficiency and Reduces Fraud

Objectors also argue that Monetary Awards should in any event be based
upon the age of the Retired NFL Football Player at the time of the onset of impairment,
rather than the date of Qualifying Diagnosis, where credible evidence of impairment
exists. (See Owens Obj. at 1-3, Doc. No. 6210; Barber Obj. at 5-6, Doc. No. 6226.) This
objection should be overruled as well.
The Settlement’s requirement of measuring age at Qualifying Diagnosis is
an objective criterion that avoids burdensome mini-trials on what constitutes “credible”
evidence of onset of impairment. For example, Objector Susan Owens states that her late
husband was diagnosed with Alzheimer’s Disease in 2006 but exhibited memory loss six
years earlier in a manner that led to his resignation from employment—but for which he
allegedly refused to seek a diagnosis “because of his, ‘never say you can’t go’ football
mentality” until he found himself lost near his home on several occasions. (Owens Obj.
at 2, Doc. No. 6210; Owens Obj. Ex. A, at 3, Doc. No. 6210-1.) It would not be credible
for the physician who diagnosed Mr. Owens in 2006 to conclude that he would have been
diagnosed six years earlier with Alzheimer’s Disease, let alone with Level 1.5
Neurocognitive Impairment, Level 2 Neurocognitive Impairment, or no Qualifying
Diagnosis at all, without having examined Mr. Owens contemporaneously. (Dr. Yaffe
Decl. ¶ 93.)
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The Class Action Settlement provides significant Monetary Awards to
Settlement Class Members with Qualifying Diagnoses.

In turn, the Settlement

Agreement requires that properly credentialed physicians with pertinent areas of expertise
make the Qualifying Diagnoses based upon the medically-sound Injury Definitions set
forth in Exhibit 1 to the Settlement Agreement. The objective standard for when and how
Qualifying Diagnoses are to be made is necessary to prevent fraud. To allow Settlement
Class Members to claim Qualifying Diagnoses based upon personal statements, anecdotal
evidence, or retrospective assessments would undermine the Injury Definitions and allow
guesswork to dictate substantial Monetary Award decisions. See In re Pet Food Prods.
Liab. Litig., 2008 WL 4937632, at *11 (D.N.J. Nov. 18, 2008) (overruling objection
concerning omission of future expenses from settlement compensation coverage where
calculation would be highly speculative and incapable of reasonable determination absent
expert analysis, would potentially require prolonged involvement by the claims
administrator and the Court, and may expose the claims process to potential exaggeration
and fraud).
Finally, pegging compensation to the date of diagnosis not only is
reasonable, but it encourages Settlement Class Members to seek medical diagnosis
promptly upon experiencing neurocognitive impairment. The fact that Monetary Awards
are reduced by age at time of Qualifying Diagnosis (beginning at age 45) incentivizes
Retired NFL Football Players to seek evaluation and diagnosis upon the onset of
impairment instead of delaying. As a result, Retired NFL Football Players will better
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understand their neurocognitive condition and, if warranted, receive Monetary Awards
that will assist in managing the impairment moving forward.41
Thus, these objections should be overruled.
3.

The Stroke Offset Is Scientifically Justified and Reasonable
Objectors’ argument that the Stroke Offset is not scientifically justified42

is equally flawed.
There is a scientifically established association between Stroke and the
Qualifying Diagnoses, as well as neurocognitive decline generally, sufficient to justify an
offset. (See, e.g., Burns Decl. Ex. 19, Jacob S. Elkins et al., Pre-existing Hypertension
and the Impact of Stroke on Cognitive Function, 58 Annals Neurology 68 (2005) (clinical
study stating that dementia frequently follows strokes—occurring in one fourth of stroke
patients—and in particular concluding that any pre-existing hypertension increases the
prevalence of cognitive decline); Burns Decl. Ex. 20, Ramesh Sahathevan et al.,
Dementia, Stroke and Vascular Risk Factors; a Review, 7 Int’l J. Stroke 61, 61 (2012)
(“There is also substantial evidence that stroke risk factors such as hypertension . . . are
independently associated with an increased risk of Alzheimer’s disease and vascular
cognitive impairment. . . . Physicians must be aware that stroke causes dementia.”).) In

41

Similarly, certain Objectors oppose a reduction based on age at the time of Qualifying
Diagnosis because they claim that the NFL Parties’ purported fraud concerning the
connection between football and brain trauma “discouraged” Settlement Class
Members “from seeking medical care or counseling related to perceived cognitive
and mental health issues.” (Duerson Obj. at 21, Doc. No. 6241.) This argument
makes no sense—it is the effect of neurocognitive or neuromuscular impairment that
leads a patient to his doctor, not the cause. It is irrelevant whether “football-related
disease . . . even crossed their minds” in recognizing the impairment. (See id. at 22.)

42

(Morey Obj. at 32, Doc. No. 6201; Barber Obj. at 6-8, Doc. No. 6226.)
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fact, Stroke is recognized as the second most common cause of dementia, known in the
scientific community as “vascular dementia.” (See Dr. Yaffe Decl. ¶ 87.)
Moreover, if there is no relationship between Stroke and a Qualifying
Diagnosis, the Settlement Agreement provides the Settlement Class Member with a
vehicle to challenge the application of the Offset, namely, the Settlement Class Member
can demonstrate, by clear and convincing evidence, that his Qualifying Diagnosis was not
related to the Stroke, and if he does so, the Offset will not apply. (Settlement Agreement
§ 6.7(d).)43 This exception covers Objectors’ concerns.
Notwithstanding the recognized connection between Stroke and dementia,
and the exception that allows Settlement Class Members to prove otherwise in
appropriate cases, Objectors argue that no Stroke Offset should apply because football
allegedly causes Stroke through TBI and the administration of Toradol (a medication that
is sometimes administered to players to treat moderate to severe pain). (Morey Obj. at
32-34, Doc. No. 6201.) Objectors point to two studies in ostensible support of this TBIrelated argument, but neither is on point. (See id. at 33 (citing James F. Burke et al.,
Traumatic Brain Injury May Be an Independent Risk Factor for Stroke, 81 Neurology 33
(2013)); Masel/O’Shanick Decl. ¶ 17 (citing Burns Decl. Ex. 21, Yi-Hua Chen et al.,
Patients with Traumatic Brain Injury: Population-Based Study Suggests Increased Risk
of Stroke, 42 Stroke 2733 (2011)).) Both studies show a slightly increased risk of stroke
during the first few months to years following a moderate to severe TBI. Neither study
43

To that end, the Stroke Offset excludes “a transient cerebral ischaemic attack and
related syndromes.” (Settlement Agreement § 2.1(wwww).) In other words, in
negotiating the Stroke Offset, the parties agreed to a limited definition of stroke that
excluded more mild ischaemic attacks, which is consistent with the scientific
association between more severe strokes and the various Qualifying Diagnoses.
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addresses the relationship between mild repetitive TBI and stroke.

A third study

described by Objectors (see Burns Decl. Ex. 22, Chien-Chang Liao et al., Stroke Risk and
Outcomes in Patients with Traumatic Brain Injury: 2 Nationwide Studies, 89 Mayo
Clinic Proc. 163 (2014)), although not cited, found that mild TBI was associated with
stroke during the 24-month period following the TBI; this study does not address the
theory that mild repetitive TBI causes remote stroke years after NFL play. As for
Toradol, Objectors do not cite a single study suggesting that Toradol leads to increased
microbleeding,44 which in turn leads to an increased risk of stroke.45 In any event, if

44

Objectors cite two additional studies in support of their argument that the Stroke
Offset is unreasonable. (Morey Obj. at 33 nn.36 & 38, Doc. No. 6201.) Neither
study meets Objectors’ goal because the studies do not assess mild TBI and stroke.
The first study cited by Objectors, Ira R. Casson et al., Is There Chronic Brain
Damage in Retired NFL Players? Neuroradiology, Neuropsychology, and Neurology
Examination of 45 Retired Players, 6 Sports Health 384 (2014), after examining 45
Retired NFL Football Players, concluded that there is no higher risk of chronic brain
damage in the population of Retired NFL Football Players, but also found evidence of
microbleeding in four of the Retired NFL Football Players. (See Morey Obj. Ex. 23,
Doc. No. 6201-6.) The study does not mention or reference stroke. Objectors cite a
second study, Puneet Kakar et al., Cerebral Microbleeds: A New Dilemma in Stroke
Medicine, 1 J. Royal Soc’y Med. Cardiovascular Disease 1 (2012), to argue that
microbleeds cause intracerebral hemorrhage and stroke. (See Morey Obj. Ex. 24,
Doc. No. 6201-6.) This study does not, however, involve TBI or head trauma and
notes that microbleeds are “an increasingly common neuroimaging finding in the
context of ageing, cerebrovascular disease and dementia.” Id. at 1. At most, when
read together, the studies show that brain damage may increase the risk of
microbleeds, which may increase the risk of stroke. Such an attenuated and
unsubstantiated causal chain cannot be used to suggest that the Stroke Offset is
unreasonable, and is entirely irrelevant to the issue of whether Stroke can cause the
Qualifying Diagnoses.

45

Objectors note that the FDA-approved label for NSAIDs, such as Toradol, states that
NSAIDs increase the risk of stroke. (Duerson Obj. at 26 n.42, Doc. No. 6241.) In
addition to the fact that the standard for warning about a condition on an FDAapproved label is quite different than an epidemiological study, the only study that the
NFL Parties are aware of regarding Toradol and stroke, which Objectors do not cite,
concludes that any increased risk of stroke from Toradol or any other NSAID is in the
short-term, acute phase (30 days or less) following the administration of Toradol.
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Objectors are correct, a Settlement Class Member can always establish that the exception
applies to his circumstance.
In sum, because Stroke is an established and scientifically supported risk
factor for developing the Qualifying Diagnoses, the negotiated Offset is fair and
appropriate. To the extent that an individual believes his Stroke was not causally related
to his Qualifying Diagnosis, the exception set forth in Section 6.7(d) of the Settlement
Agreement provides the Settlement Class Member with a mechanism to prove his claim
and still receive full compensation.
4.

The Traumatic Brain Injury Offset Is Scientifically Justified and
Reasonable
Objectors also protest the fact that the Settlement provides an Offset for a

severe Traumatic Brain Injury (“TBI”) unrelated to NFL Football.46 (See Duerson Obj. at
25-27, Doc. No. 6241.)
As with Stroke, there is a scientifically established relationship between
severe TBIs and the Qualifying Diagnoses. (Dr. Yaffe Decl. ¶¶ 13, 90; see also Burns
Decl. Ex. 24, Amy Borenstein Graves et al., The Association Between Head Trauma and
Alzheimer’s Disease, 131 Am J. Epidemiology 491 (1990) (finding through a controlled
study a statistically significant association between head trauma and Alzheimer’s
Disease); Burns Decl. Ex. 25, Yi-Kung Lee et al., Increased Risk of Dementia in Patients

(Burns Decl. Ex. 23, Chia-Hsuin Chang et al., Increased Risk of Stroke Associated
with Nonsteroidal Anti-Inflammatory Drugs: A Nationwide Case-Crossover Study, 41
Stroke 1884 (2010).)
46

Severe TBI is defined as a “severe traumatic brain injury unrelated to NFL football
play, that occurs during or after the time the retired NFL football player played NFL
football” and is consistent with certain classification codes from the World Health
Organization’s International Classification of Diseases that are used for severe TBIs.
(Settlement Agreement § 2.1(aaaaa).)
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with Mild Traumatic Brain Injury: A Nationwide Cohort Study, 8 PLOS ONE 1, 7
(2013) (finding that TBI is an independent significant risk factor of developing dementia
even in the mild type); Burns Decl. Ex. 26, M. Anne Harris et al., Head Injuries and
Parkinson’s Disease in a Case-Control Study, 70 Occupational & Envtl. Med. 839 (2013)
(finding that associations between head injuries and Parkinson’s Disease were strongest
where concussions and/or unconsciousness were involved).) Allowing for an offset if
there were a severe TBI unrelated to NFL play is thus entirely appropriate.
Objectors maintain that the Offset is nevertheless unfair because it applies
regardless of the number of TBIs a player suffered during his NFL Football career, and
because just one independent TBI can be grounds for the Offset. (See Duerson Obj. at
25-27, Doc. No. 6241.) That argument ignores the severity of the TBI necessary for the
Offset to apply. Objectors also ignore the exception in Section 6.7(d) of the Settlement
Agreement that allows a Retired NFL Football Player to demonstrate that the Offset
should not apply to his award if the severe TBI that he suffered did not causally relate to
his Qualifying Diagnosis.
5.

The Eligible Seasons Offset Is Fair and Reasonable
Objectors also challenge the Settlement Agreement’s use of “Eligible

Seasons”47 as an Offset in order to provide greater potential Monetary Awards to those
who played in the NFL the longest. Specifically, Objectors protest (1) the use of any
47

A Retired NFL Football Player earns an Eligible Season if he was on a Member
Club’s Active List on the date of three or more regular season or postseason games,
or if he was on a Member Club’s Active List on the date of one or more regular or
postseason games, and then spent at least two regular or postseason games on a
Member Club’s injured reserve list or inactive list due to a concussion or head injury.
(See Settlement Agreement § 2.1(kk).) A Retired NFL Football Player earns half an
Eligible Season if he was on a Member Club’s practice, developmental, or taxi squad
for at least eight regular or postseason games. (Id.)
106

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 123 of 189

Offset as a proxy for “exposure,” (2) the Eligible Season’s lack of credit for training
camp/preseason, the World League of American Football/NFL Europe/NFL Europa, and
season-ending non-head injuries that occurred before the third game of the regular
season, and (3) the use of “Eligible Seasons” as opposed to the definition of “Credited
Seasons” set forth in the Bert Bell/Pete Rozelle NFL Players Retirement Plan (the
“Retirement Plan”). None of these objections has merit.
(a)

Reasonableness of Offset for Exposure

In support of their objection that there should be no Offset for exposure,
Objectors assert that even “[a] single concussion, whether diagnosed or not, is capable of
generating debilitating physical, cognitive and behavioral impairments that interfere with
the activities of daily living and require treatment throughout the lifespan.” (Armstrong
Obj. at 15, Doc. No. 6233 (quoting, without attribution, the Masel/O’Shanick Decl. ¶
16).)
In fact, the Offset for exposure directly mirrors the theory of the cases that
are being settled. Plaintiffs alleged that the NFL Parties are liable for failing to warn
players about the dangers of repetitive head impacts. (See Turner Compl. ¶¶ 3, 54, 61,
62, 78, 86, 89, 116, 131, 133, 184, 203, 238, 253-63, 275-76, 281, 283, 293-94, 297, 302,
309-312, 314, 331, 346, 364, 374-75, 377, 380-81, 384, 387-88.) Indeed, a federal
district court denying the remand motion of one of the objectors to this Class Action
Settlement specifically held that it would be impossible to consider the damage alleged
without looking at the totality of the former player’s NFL career. See Duerson v. Nat’l
Football League, 2012 WL 1658353, at *3 (N.D. Ill. May 11, 2012) (“[I]t is not possible
for Duerson successfully to limit the time period to which his complaint refers” because
to prove his claims he “must show that the CTE from which David Duerson suffered was
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caused by repeated blows to the head during his time as an NFL player. When making
that showing, it would be exceedingly implausible to contend that the CTE was caused
only by trauma suffered from 1987 through early 1993, and not by trauma from 1983 to
1986 or later in 1993.”). Tellingly, Objectors concede that “it is reasonable to assume
that exposure to mild TBI increases as playing time increases.” (Armstrong Obj. at 15,
Doc. No. 6233 (quoting, without attribution, Masel/O’Shanick Decl. ¶ 16).)48
For this reason, the Eligible Seasons Offset intended to serve as a proxy
for length of exposure is fair and reasonable, and these objections should be overruled.
(b)

Reasonableness of Covered Activities
(i)

Training Camp/Preseason

Objectors further contest the exclusion of participation in training camp
and preseason games in the criteria for earning an Eligible Season. (See Slack Obj. at 348

Objectors contend that it is “not reasonable to assume that multiple concussions
sustained over a short period of time are less debilitating than multiple concussions
sustained over a long period of time.” (Armstrong Obj. at 15, Doc. No. 6233
(quoting, without attribution, Masel/O’Shanick Decl. ¶ 16).) But the Offset is not
assigning any weight of causation to any given impact—whether concussive or not—
over any other. Instead, it serves solely as a proxy for the length of exposure.
Similarly, the Duerson Objectors, without citation to any medical or scientific
support, contend that an inadequately-handled concussion “can, and will, cause
lasting damage most often in the form of CTE.” (Duerson Obj. at 27, Doc. No.
6241.) But on the contrary, the very doctor that the Duerson Objectors cite in other
sections of their submission, Dr. Robert Stern, has written that “[i]t is unknown
whether a single blow to the head is sufficient to initiate the metabolic cascade that
precedes the clinical and neuropathological changes characteristic of CTE, as all
confirmed cases of CTE to date have had a history of multiple head injuries.” (Burns
Decl. Ex. 27, Brandon E. Gavett, Robert A. Stern & Ann C. McKee, Chronic
Traumatic Encephalopathy: A Potential Late Effect of Sport-Related Concussive and
Subconcussive Head Trauma, 30 Clinical J. Sports Med. 179, 184 (2011); see also
Burns Decl. Ex. 28, Erik Brady, Q&A: Robert Stern Sheds Light on BU Brain Study,
USA Today, Mar. 8, 2011 (“repetitive brain trauma is necessary for CTE to develop,
and “[r]epetitive brain trauma is not just concussions – symptomatic concussions –
but may also include repetitive sub-concussive or asymptomatic blows to the head”).)
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4, Doc. No. 6223; Heimburger Obj. at 1, 3-4, Doc. No. 6230; Duerson Obj. at 27, Doc.
No. 6241.) To that end, they argue that many players use the preseason to fight for roster
spots and “demonstrate toughness and an ability to hit as hard or harder than other
players.” (Duerson Obj. at 27, Doc. No. 6241.) Although undoubtedly true, the same
point applies equally to the players who make regular season rosters and, as a result,
experience longer periods of exposure to concussive and sub-concussive hits. Moreover,
the general rule requiring that a player be on an Active List on the date of three or more
regular season or postseason games (see supra n.47) should come as no surprise to
Settlement Class Members given that it is the same general rule for earning Credited
Seasons under the Retirement Plan. (See Retirement Plan at 1.10(a)-(b), 1.17, Doc. No.
6175-3.)
In short, these Objectors simply do not like where the dividing line is
drawn for exposure meriting an Eligible Season—a dividing line reached as part of
arm’s-length negotiation and a compromise that is the essence of settlement—but fail to
present any compelling argument for why the Offset is not fair and reasonable. See Diet
Drugs, 2000 WL 1222042, at *19 (granting final approval to settlement where recovery
was based on matrix compensation and reduced compensation where claimant took drug
for fewer than 61 days).
(ii)

NFL Europe

Objectors also argue that it is unreasonable and unfair that Retired NFL
Football Players who played in the World League of American Football, the NFL Europe
League, and the NFL Europa League (collectively, “NFL Europe”) are not credited with
an Eligible Season for their participation. (See Morey Obj. at 34-36, Doc. No. 6201;
Slack Obj. at 4-5, Doc. No. 6223; Heimburger Obj. at 1, 3, 8, Doc. No. 6230; Jones Obj.
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at 3, Doc. No. 6235.) They contend that NFL Europe players practiced and played in
games that exposed them to injury in the same manner as NFL players. Because of the
unique litigation risk the NFL Europe players face due to workers’ compensation
exclusivity laws and because NFL Europe was a developmental league, this objection
lacks merit.
The now defunct NFL Europe (in each of its three iterations) was an
affiliate of the NFL. (Decl. of T. David Gardi (“Gardi Decl.”) ¶¶ 5, 8-9.) Each American
football player who chose to play in NFL Europe signed a contract that made him an
employee of NFL Europe; in turn, NFL Europe—as the employer—generally provided
workers’ compensation coverage for any injuries that occurred. (Id. ¶¶ 5, 8-9, 11-12.)
On the contrary, NFL players were employed by Member Clubs and not the NFL itself.
(Id. ¶ 11; Turner Compl. ¶ 10.) As a result, the NFL maintains a particularly strong
workers’ compensation exclusivity defense that Retired NFL Football Players who
played in NFL Europe would need to overcome in order to succeed on litigation claims.
Workers’ compensation generally is the exclusive remedy for former
American NFL Europe players seeking compensation for injuries sustained as a result of
their employment with NFL Europe. NFL Europe provided workers’ compensation
coverage under the laws of various states, including Georgia (1995-1998), and Florida
(1999-2007). (Gardi Decl. ¶ 12.) Under the laws of these states, when an employer
provides workers’ compensation coverage, the employer is immune from tort liability for
any employee injuries arising out of the employment, including any harm caused by
repetitive injuries like the repetitive head impacts alleged here.

See Fla. Stat. §§

440.04(2), 440.10, 440.11, 440.151(2); Ga. Code Ann. §§ 34-9-11, 34-9-280. Such
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immunity applies even where the injuries occurred outside the state in which workers’
compensation was procured. See Fla. Stat. § 440.09(1)(d); Ga. Code Ann. § 34-9-242.
The fact that a former player may have sued the NFL, as opposed to its affiliate NFL
Europe, does not prevent the NFL from asserting the defense. See Gulfstream Land &
Dev. Corp. v. Wilkerson, 420 So. 2d 587, 589 (Fla. 1982) (stating that one corporation
could invoke workers’ compensation exclusivity in an action by another company’s
employee when there was “absolute integration” of the companies); Coker v. Great Am.
Ins. Co., 659 S.E.2d 625, 627-28 (Ga. Ct. App. 2008) (company could invoke workers’
compensation exclusivity when subsidiary employed plaintiff); Ga. Code Ann. §§ 34-911(a), 34-9-224. This unique legal hurdle justifies the differentiated Monetary Award
treatment for NFL Europe participation.
Moreover, NFL Europe was a developmental league with a shorter season,
which further distinguishes it from the NFL.

(Gardi Decl. ¶ 14.) Contrary to the

assertion that a Settlement Class Member who played in NFL Europe “thereby
automatically loses 97.5% of the monetary benefits otherwise promised by the proposed
Settlement” (Jones Obj. at 3, Doc. No. 6235), such a Retired NFL Football Player would
still earn Eligible Seasons for his separate participation in the NFL itself. NFL Europe
play occurred in the NFL offseason and did not preclude participation in the NFL.
These objections should be overruled.
(c)

Use of “Eligible Season” as Opposed to “Credited Season”

Objectors next argue that the “Eligible Season” definition is “unfairly
narrow” because it does not include seasons in which a Retired NFL Football Player was
placed on an injured reserve list before the third game of the regular season unless he was
placed on injured reserve because of a concussion or head injury. (Stewart Obj. at 1,
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Doc. No. 6175; Slack Obj. at 3, 6-7, Doc. No. 6223.) Objectors argue that the Settlement
Agreement should instead use the definition of “Credited Season” set forth in the
Retirement Plan under which one of the objectors generalizes that a player earns a credit
for “seasons spent on [an] injured reserve list[] regardless of when during the season the
player was placed on that list.”49 (Stewart Obj. at 6, Doc. No. 6175.) This objection too
should be overruled for several reasons.
First, the notion that a player should be given credit for the time he served
on an injured reserve list for an injury, prior to the third game of the regular season, other
than a concussion or head injury, makes no sense. For example, a Retired NFL Football
Player who suffers a broken leg on the first day of training camp is unlikely to have
experienced the same level of exposure as a player who played for a Member Club all
season long.
Second, and in any event, use of Credited Season as defined in the
Retirement Plan, as opposed to the definition of Eligible Season in the Settlement
Agreement, would be to the detriment of certain Settlement Class Members.

For

example, while the Settlement Agreement provides credit for a “half of an Eligible
Season” if any former player was on a Member Club’s practice, developmental, or taxi
squad roster for at least eight regular or postseason games (Settlement Agreement §
2.1(kk)), the Retirement Plan provides no credit whatsoever for such a Retired NFL
49

Under the Credited Season definition, a player injured in the course and scope of
employment after April 1, 1970 is given a Credited Season if he receives payment
equal to his salary for three or more regular or post-season games pursuant to an
injury grievance settlement or injury settlement waiver. (Retirement Plan at 1.10(b),
1.17, Doc. No. 6175-3.) Mr. Stewart would stand to benefit through use of this
definition because he missed three entire regular seasons after being placed on an
injured reserve list for non-head injuries during the preseason. (Stewart Obj. at 1-3,
Doc. No. 6175; Decl. of Andrew Stewart ¶ 3, Doc. No. 6175-1.)
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Football Player unless he “is otherwise vested [in the Retirement Plan] and earns a
Credited Season in 2001 or later.” (Retirement Plan at 1.10(f), Doc. No. 6175-3.) In
sum, the parties’ negotiated use of the Eligible Season as a proxy for exposure was a fair
settlement compromise and Objectors have offered no valid grounds to upset it.
6.

The Offset for Non-Participation in BAP Encourages Use of a
Substantial Settlement Benefit
Objectors conclusorily oppose the 10% Monetary Award Offset for certain

Retired NFL Football Players who do not elect to participate in the BAP. (See Morey
Obj. at 74, Doc. No. 6201.) Because the Offset is fair and justified, this objection is
without merit.
The Offset is designed to encourage Retired NFL Football Players—
particularly those who do not have Qualifying Diagnoses—to make use of the BAP
because it will evaluate them objectively for evidence of neurocognitive decline, provide
medical treatment and further testing for anyone found to be suffering from Level 1
Neurocognitive Impairment, document results for comparison against any future tests to
determine whether neurocognitive abilities have deteriorated, and inform Retired NFL
Football Players and their families of the Retired NFL Football Player’s current level of
neurocognitive functioning (while allowing them to ask related questions of the
examining neuropsychologist and neurologist). In addition, the Settlement Agreement
provides that all Retired NFL Football Players who participate in the BAP will be
encouraged to allow their resulting medical records to be used in medical research into
neurocognitive impairment, safety and injury prevention with respect to football players.
(See Settlement Agreement § 5.10(a).)

These are compelling reasons to encourage

participation.
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The Offset is also reasonably limited in scope. It does not apply to Retired
NFL Football Players in Subclass 2 (i.e., those with Qualifying Diagnoses prior to July 7,
2014) nor to Retired NFL Football Players in Subclass 1 (i.e., those without Qualifying
Diagnoses prior to July 7, 2014) who later receive a Qualifying Diagnosis of ALS or who
receive any Qualifying Diagnosis prior to their deadline to receive a BAP baseline
assessment examination. Instead, it applies only to those Retired NFL Football Players
for whom there is a reasonable basis to encourage participation in the BAP for their own
benefit. (Settlement Agreement § 6.7(b)(iv).)
For these reasons, the objection should be overruled.
E.

Limiting Representative Claimants’ Eligibility
for Monetary Awards Is Fair
Objectors challenge the requirement that Representative Claimants of

Retired NFL Football Players who died prior to January 1, 2006 must demonstrate the
timeliness of a litigation claim in order to receive a Monetary Award. Specifically, these
objections complain about (1) the use of January 1, 2006 as a cut-off date, and (2) the use
of the Settlement Date as the time for consideration of whether an unfiled litigation claim
would be timely. Neither complaint is valid.
1.

Use of 2006 Date as Cut-Off
One Objector asserts that it is unfair that she may recover a Monetary

Award only if her claim would not be barred by the applicable statute of limitations; she
also deems it arbitrary that the Representative Claimant of a Retired NFL Football Player
who died in 1984 is treated differently from the Representative Claimant of a Retired
NFL Football Player who died in 2014. (See Williams Obj. at 1-4, 5, Doc. No. 6221.)
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The requirement to prove the timeliness of the claim is no different than in
continued litigation.50 It is fair and reasonable to require the demonstration of a threshold
litigation requirement; this same obstacle would confront Objector if she had opted out.
Moreover, the use of the 2006 date of death cut-off was not arbitrary, but
instead a fair compromise—indeed, under many states’ law, a generous compromise—of
a settlement negotiation. Instead of requiring all decedents to prove the timeliness of
their claims (as in the NFL Parties’ interest) or requiring no decedents to prove
timeliness, the parties reached a compromise based on the MDL Master Administrative
Complaints filed in 2012, which alleged that the NFL’s “policies and decision making
relevant to its conduct and the risks of latent brain injury alleged herein[] occurred
primarily at its corporate offices in New York City.” (MACAC ¶ 14.) Because New
York maintains a six-year statute of limitations for fraud51—the longest period of the
claims alleged—the parties negotiated back six years from 2012 to 2006, and agreed that,
in order to receive a Monetary Award, decedents who passed away in that year or later
need not prove the timeliness of a litigation claim.52 This was a fair and reasonable
solution, and the Objectors do not prove otherwise.53

See, e.g., In re

50

For example, under Louisiana law, the right of action that would allow Objector to
sue on behalf of the decedent prescribes one year to file from the death of the
deceased absent tolling. See La. Civ. Code art. 2315.1.

51

See N.Y. C.P.L.R. § 213(8).

52

In agreeing to this provision, the NFL Parties did not concede that any such claims
would, in fact, be timely, but instead compromised for the purposes of settlement
only. The NFL Parties expressly reserve their right, in any ongoing litigation, to
argue to the contrary.

53

Moreover, Objector is not prejudiced. She will have the opportunity to argue to this
Court what she claims in her objection—that decedent’s “claims are not barred by the
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Phenylpropanolamine (PPA) Prods. Liab. Litig., 227 F.R.D. 553, 564 (W.D. Wash.
2004) (overruling objection regarding class settlement that reduced monetary awards
based on defense related to statute of limitations where cut-off date was “not arbitrary”
because it corresponded to typical time for running of personal injury statutes of
limitations).
2.

Use of Settlement Date for Measuring Timeliness
One Objector protests that a Representative Claimant of a deceased

Retired NFL Player who died before January 1, 2006—and who never filed suit against
the NFL Parties—will be eligible for a Monetary Award only if the Court determines that
a wrongful death or survival claim filed by the Representative Claimant “would not be
barred by the statute of limitations under applicable state law as of . . . the Settlement
Date.” (Kinard Obj. at 3, Doc. No. 6219 (quoting Settlement Agreement § 6.2(b)).) He
argues that use of the Settlement Date is unfair and prejudicial because Co-Lead Class
Counsel filed the Easterling putative class action lawsuit on August 17, 2011, which the
objection argues tolled the claims of Representative Claimants under American Pipe &
Construction Co. v. Utah, 414 U.S. 538 (1974). (See Kinard Obj. at 3-4, Doc. No. 6219.)
The Court’s statute of limitations analysis for any such Representative
Claimant will consider when the wrongful death or survival claim accrued under
applicable state law. To the extent that the claim did not expire prior to August 17, 2011,
a Representative Claimant may elect to argue to the Court that the statute of limitations
tolled as of August 17, 2011 through the Settlement Date (or even today). The Court will
statute of limitations” because the “NFL only recently acknowledged the link
between ALS and concussion injuries, and Mr. Williams could not have reasonably
discovered that his bout with ALS was caused by the NFL’s conduct.” (Williams
Obj. at 4, Doc. No. 6221.)
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then decide whether that argument has merit. Assuming, arguendo, that Objector is
correct on the merits of his tolling argument,54 then there is no prejudice to the
Representative Claimant whether the Settlement Agreement references the Settlement
Date or August 17, 2011—in either case, the Representative Claimant would not be
barred under the statute of limitations. For this reason, the objection should be overruled.
F.

The Scope of the BAP Is Sufficient and Appropriate
Several Objectors challenge the sufficiency of the BAP’s funding and

testing protocols. Because the BAP is well-funded and its testing protocols are medically
justified, these objections have no merit.
1.

Sufficiency of Funding
Objectors claim that the BAP is insufficiently funded because the “NFL’s

analysis of the adequacy of the BAP fund . . . ignores actual data and includes a cap
based on an obviously flawed assumption [and thus] is grossly inadequate.” (Morey Obj.
at 72, Doc. No. 6201.) More specifically, Objectors assert that the BAP Fund will run
out of money because the actual cost of treating dementia can reach $56,000 per year,
while the actuaries who prepared the NFL’s analysis assumed that BAP Supplemental
Benefits would not exceed $35,000 per player. (Id.) These objections are misguided.
First, the sufficiency of the BAP Fund is addressed in detail in the
actuarial report submitted by the NFL Parties to the Special Master and later filed on the
MDL 2323 docket. (See Material Provided by Counsel to the NFL, Report of the Segal
Group to Special Master Perry Golkin at 10, Doc. No. 6168.) This report concludes not
only that the BAP Fund is sufficient, but that, in fact, there may be “an $11 million
54

The NFL Parties expressly reserve their right, at an appropriate time, to oppose any
such argument with regard to the specific claims of a given Settlement Class Member.
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surplus on a net present value basis available [to] rollover into the [Monetary Award
Fund] at the conclusion of the BAP.” (Id.)
Second, in arguing otherwise, Objectors misstate the purpose and scope of
the BAP Supplemental Benefits. The BAP provides “Supplemental Benefits”—in the
form of medical treatment, including, as needed, counseling and pharmaceutical
coverage—to Retired NFL Football Players diagnosed with Level 1 Neurocognitive
Impairment (moderate neurocognitive impairment).

(See Settlement Agreement §§

2.1(j), 5.11; id. Ex. 1.) These Supplemental Benefits are not intended to treat dementia,
as mistakenly asserted by Objectors; instead, any Retired NFL Football Players
diagnosed with Level 1.5 or 2 Neurocognitive Impairment—which cover diagnoses of
dementia—are eligible for awards from the Monetary Award Fund, not the BAP Fund.
Moreover, the maximum per player BAP Supplemental Benefit payable is to be
determined (with the approval of the Court) on the one-year anniversary of the
commencement of the BAP, by accounting for factors such as the number of Retired NFL
Football Players using the BAP and diagnosed with Level 1 Neurocognitive Impairment
in the first year. (See id. § 5.14(b).) This feature allows the parties, with the Court’s
approval, to control for any unanticipated variable cost in order to ensure the BAP Fund’s
sufficiency.
2.

Appropriateness of Testing Protocols
Objectors challenge a number of other aspects of the BAP: (1) the Test

Battery and Specific Impairment Criteria, (2) the pre-selection of qualified
neuropsychologists to administer the tests and evaluate participating players, and (3) the
requirement that pharmaceuticals provided as BAP Supplemental Benefits be ordered
through mail order pharmacies. Objectors’ complaints should be overruled.
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(a)

The Test Battery and Specific Impairment Criteria Are Based
on Well-Accepted and Scientifically Validated Tests

The BAP Test Battery and Specific Impairment Criteria were developed in
consultation with highly qualified consultants acting on behalf of Class Counsel and the
NFL Parties. Thus, the Test Battery and Specific Impairment Criteria are consistent with
scientific standards and based on well-established criteria for diagnosing moderate
neurocognitive impairment and dementia in individuals. (Millis Decl. ¶¶ 17-22, 32-35.)
Nevertheless, Objectors claim that the Test Battery excludes certain Qualifying
Diagnoses, fails to test for mood and behavioral symptoms, and includes lengthy and
inappropriate testing.

Each complaint is based on a misunderstanding or

mischaracterization of the BAP.
First, Objectors assert that the tests in the BAP do not test for Alzheimer’s
Disease, Parkinson’s Disease, or ALS. (Armstrong Obj. at 20, Doc. No. 6233; Alexander
Obj. at 7, Doc. No. 6237.) That is true. The BAP examination was not designed to test
for these Qualifying Diagnoses.

Rather, Settlement Class Members must obtain

diagnoses of those impairments from a qualified doctor outside the BAP.
Second, Objectors complain that the BAP does not test for mood and
behavioral disorders. (Morey Obj. at 72-73, Doc. No. 6201; Duerson Obj. at 23, Doc.
No. 6241.) Objectors are wrong. The Test Battery includes two tests that address mood
and behavioral symptoms: the MMPI-2RF and the Mini International Neuropsychiatric
Interview. (Settlement Agreement Ex. 2, at 1-9.) That said, as discussed in detail above,
(see supra § II.A.2), mood and behavioral symptoms are not compensated under the
Settlement. Nonetheless, to provide participating Retired NFL Football Players with a
full assessment of the player’s impairment, and to allow the diagnosing physicians to
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recommend further testing or treatment in the event a player qualifies for BAP
Supplemental Benefits, the parties to the Settlement Agreement agreed to include these
tests. (Millis Decl. ¶ 27.)
Third, Objectors complain that the Test Battery is too long and that certain
tests are inappropriate for individuals with neurodegenerative disease. (Morey Obj. at
72-73, Doc. No. 6201.) This complaint misses the mark. The neuropsychologists who
will be administering the Test Battery under the terms of the Settlement Agreement are
trained and well positioned to administer tests to players suffering from neurocognitive
impairment, including dementia. In addition, most of the tests in the Test Battery have
“stopping rules” that allow the examiner to discontinue or shorten the length of the test
when the patient fails to complete items correctly. (Millis Decl. ¶ 26.)
Fourth, Objectors complain about the inclusion of validity testing, which
tests for whether Retired NFL Football Players are exhibiting proper effort during the
tests or whether they are faking impairment—also known as malingering. (Morey Obj. at
73, Doc. No. 6201.) Simply put, this complaint demonstrates a misunderstanding of the
validity testing included in the Test Battery; comprehensive validity testing for
malingering is absolutely necessary in this context to ensure that BAP Supplemental
Benefits and Monetary Awards are provided only to qualified Retired NFL Football
Players.

The validity testing agreed to in the Settlement is well accepted and

scientifically valid.55 (Millis Decl. ¶¶ 28-30.)

55

Certain Objectors raise additional, miscellaneous complaints about the BAP, the Test
Battery, and the Specific Impairment Criteria. For example, Objectors assert that the
approach should be “more holistic, human-based, and less linguistically
reliant.” (Armstrong Obj. at 12, Doc. No. 6233.) Objectors similarly complain about
one specific test in the Test Battery: the Test of Premorbid Function (“TOPF”). (Id.
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(b)

The Pre-Selection of Qualified Neuropsychologists Is
Appropriate and Necessary to Ensure Medically Sound
Diagnoses

Objectors complain that BAP neuropsychologists should not be preselected.

They

allege

that

pre-selected

neuropsychologists

will

“likely . . . be far more conservative in ‘calling’ impairment than a neuropsychologist
chosen by a player.” (Armstrong Obj. at 20, Doc. No. 6233.) They further assert,
without support, that the use of Qualified BAP Providers will negatively impact Retired
NFL Football Players because some unidentified aspect of the “physician selection
criteria . . . will dissuade most busy treating doctors from participating.” (Alexander Obj.
at 8, Doc. No. 6237.)
But the requirement that a Retired NFL Football Player be examined
prospectively by medical professionals screened for their credentials is entirely
reasonable as an anti-fraud measure. Moreover, it benefits the Retired NFL Football
Player and ensures consistent treatment amongst Settlement Class Members. The BAP
provides Retired NFL Football Players with free access to highly credentialed Qualified
BAP Providers—each of whom must be certified by the American Board of Professional
Psychology or the American Board of Clinical Neuropsychology in the specialty of

at 11-13.) As an initial matter, the overall Test Battery and Specific Impairment
Criteria are based on scientifically valid and widely used and accepted
neuropsychological tests and principles. (Millis Decl. ¶¶ 17-22, 32-35.) For this
reason alone, these arguments are baseless. But these Objections also are incorrect as
a matter of science. (See id. ¶¶ 35 (addressing the argument that the approach should
be more “holistic” and noting that the definitions of Level 1, 1.5, and 2
Neurocognitive Impairment are consistent with the level of impairment one would
expect to see in individuals who suffer from moderate cognitive impairment or
dementia, respectively, particularly in a litigation context), 37 (addressing the
criticisms of the TOPF, and explaining that the TOPF is highly reliable in a traumatic
brain injury group of patients).)
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Clinical Neuropsychology, or be a board-certified neurologist. (Settlement Agreement §
2.1(vvv).)

The assertion that highly qualified neuropsychologists who must be

certified—chosen by both parties, not only the NFL Parties—will skew their assessments
in favor of the NFL Parties is baseless. Moreover, to the extent a Retired NFL Football
Player already has seen properly credentialed medical professionals and received a
Qualifying Diagnosis, he need not obtain another Qualifying Diagnosis. (See id. § 6.3(c)(d); id. Ex 1.) Simply put, there is no basis for this objection.
(c)

Mail Order Pharmacies are Reasonable for Distributing NonExperimental Medication

Finally, Objectors complain that pharmaceuticals provided as BAP
Supplemental Benefits should not be limited to distribution from mail order providers.
(Armstrong Obj. at 23, Doc. No. 6233.) In support, Objectors cite an example of a player
requiring human growth hormone to treat a pituitary gland issue.

Objectors also

complain that 90-day prescriptions will restrict the clinicians’ prescribing options. Both
arguments are wrong for reasons that will be addressed by Class Counsel and the
proposed BAP Administrator, Garretson Resolution Group. More specifically, the NFL
Parties understand that mail order pharmacies are flexible and will work with local, brand
pharmacies to prescribe drugs that cannot be shipped by mail order—assuming such
drugs should be available in this context. The NFL Parties further understand that mail
order pharmacies do not require 90-day prescriptions in all instances and will work with
the BAP Administrator to address clinicians’ concerns in this regard.
In sum, the myriad complaints about the BAP have no merit. The BAP,
which is consistent with well accepted and scientifically valid principles, provides
substantial benefits to the Settlement Class.
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G.

The Settlement Program Procedures Are Justifiable and Fair
Objectors argue that the Class Action Settlement offers only illusory

benefits because it purportedly requires Settlement Class Members to “navigate a
complex and burdensome administrative process that appears to decrease the cost of the
Settlement to the NFL.” (Morey Obj. at 73, Doc. No. 6201; see also Heimburger Obj. at
18-19, Doc. No. 6230.) Not so. The Settlement Agreement sets forth a structured
program designed to operate functionally, efficiently, consistent with due process, and
without fraud, for 65 years, in order to provide Settlement Class Members with
substantial benefits.
In their arguments to the contrary, Objectors assert that: (1) cognitively
impaired Settlement Class Members may be unable to follow the procedural
requirements; (2) the registration requirement and the NFL’s right to challenge such
registration is inappropriate; (3) the BAP baseline assessment examination deadline is
unreasonable; (4) the Claim Package is a barrier to recovery because of its burdensome
requirements and deadline for submission; (5) Settlement Class Members should not be
required to see Qualified MAF Physicians; (6) the appeals process is unfair; and (7) the
anti-fraud provisions operate as anti-payment provisions. None of these arguments has
merit.
1.

Cognitively Impaired Settlement Class Members
First, Objectors hypothesize that cognitively impaired Settlement Class

Members may be unable to follow the procedural requirements of the Class Action
Settlement and, therefore, may have valid claims denied or reduced. (Morey Obj. at 7374, Doc. No. 6201.) But Class Counsel and Counsel for the NFL Parties thoughtfully
considered this concern and structured the Settlement Agreement to allow Representative
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Claimants (for legally incapacitated or incompetent Retired NFL Football Players) 56 and
individual counsel representing Settlement Class Members to carry out the claims process
in a representative capacity.

(See, e.g., Settlement Agreement § 30.2(a) (allowing

counsel to “submit all claim forms, proof, correspondence, or other documents to the
Special Master, BAP Administrator, Claims Administrator or Lien Resolution
Administrator on behalf of that Settlement Class Member”).57)

In addition, family

members and close friends may also assist Retired NFL Football Players with their
claims process. Moreover, cognitively impaired Settlement Class Members would face
these same challenges in litigating a case.
For these reasons, and because of the various reasonable accommodations
outlined in the subsections that follow, Retired NFL Football Players are provided fair
and reasonable structural protections to help them in the claims process.
2.

The Registration Requirements
Without citing any specific concern, Objectors challenge both the

requirement that Settlement Class Members register for participation in the Class Action
Settlement58 and the NFL’s right to challenge such registration. (Morey Obj. at 74, Doc.

56

Representative Claimants are “authorized representatives, ordered by a court or other
official of competent jurisdiction under applicable state law, of deceased or legally
incapacitated or incompetent Retired NFL Football Players.” (Settlement Agreement
§ 2.1(eeee).)

57

The Settlement Class Member must sign his or her Claim Form, Derivative Claim
Form, or Appeals Form, but that requirement does not impair the ability of counsel to
coordinate the claims process itself. (Id. § 30.2(a).)

58

Settlement Class Members generally must register within 180 days from the date that
the Settlement Class Supplemental Notice is posted on the Settlement Website.
(Settlement Agreement § 4.2(c).)
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No. 6201.)59 These concerns have no merit: Settlement Class Members were (more
than) adequately notified of the registration requirement; the registration process is
reasonable; and there are many rationales for requiring registration and allowing the NFL
to challenge it.
First, the parties provided Settlement Class Members with ample notice of
the registration requirement. The Long-Form Notice states on its cover page, in bold,
that “Settlement Class Members will need to register to get benefits. Settlement
Class Members may sign up at the website or call 1-855-887-3485 for additional
information about the Settlement and updates on the registration process.” (LongForm Notice at 1 (emphasis in original).) The Long-Form Notice also sets forth the 180day registration deadline. (Id. at 15 (“To receive any Settlement benefits, you must
register on or before 180 days from the date that further notice about the registration
process and deadlines is posted on www.NFLConcussionSettlement.com.”), 20 (listing
“Important Dates,” including the registration deadline).)

The Settlement Website

homepage similarly informs Settlement Class Members when they can register and
includes a link to “Sign Up for Future Information” when the registration period opens.
(See Settlement Website.) To date, over 5,200 Settlement Class Members have signed up
for future information about registration. (See Burns Decl. Ex. 1.)
Second, Objectors do not argue that a registration requirement is per se
unfair. Nor could they. Both the Third Circuit and courts in this District have approved

59

Other Objectors protest the registration deadline only in so far as failure to comply
with the deadline would prevent a Retired NFL Football Player from participating in
the BAP. (Armstrong Obj. at 19, Doc. No. 6233.) They propose the deadline be
extended by two years. (Id. at 20.) For the reasons stated in this Subsection, the NFL
Parties disagree.
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class action settlements involving registration deadlines. See In re Orthopedic Bone
Screw Prods. Liab. Litig., 246 F.3d 315, 317-18 (3d Cir. 2001) (summarizing that
settlement class members, in order to perfect rights to recovery, must file registration
form by given date to participate in settlement, and later file proof of claim form to seek
monetary award); In re Diet Drugs Prods. Liab. Litig., No. 99-cv-20593, 2007 WL
433476, at *1-2 (E.D. Pa. Feb. 2, 2007) (noting the Settlement Agreement required class
members to register with the settlement trust by a given date in order to be entitled to
monetary benefits).

In addition, the Settlement Agreement provides flexibility with

respect to how Settlement Class Members can register by allowing either online or hard
copy submission. (Settlement Agreement § 4.2(a).) The 180-day deadline provides
Settlement Class Members with ample time to gather and submit the necessary
information, and the Settlement Agreement further provides a “good cause” exception for
missing the registration deadline.
Objectors

conclusorily

contend,

(Id. § 4.2(c).)
the

Far from being unreasonable, as

registration

process

contains

numerous

accommodations.
Third, the registration process serves several critical purposes for the
administrators overseeing the Settlement program. For example, it provides the BAP
Administrator and Claims Administrator with the necessary biographical information to
ensure that Qualified BAP Physicians and Qualified MAF Physicians are selected in
sufficient quantity and geographic scope to cover the needs of Settlement Class
Members. (See id. §§ 5.7(a)(ii), 6.5(b).) Similarly, the BAP Administrator will use the
registration database to encourage prompt participation in the BAP—for the benefit of the
Retired NFL Football Players and to help determine the maximum per player BAP
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Supplemental Benefit on the one-year anniversary of the commencement of the BAP.
(See, e.g., id. § 5.14(b).)
Finally, the ability of the NFL Parties to challenge Notices of Registration
Determination is an important anti-fraud protection. The NFL Parties may be in a
position, based upon institutional knowledge and historic records, to detect fraudulent
registrations that the Claims Administrator would have no reason to believe are false.
Moreover, the objections fail to note that the Settlement Agreement provides both
Settlement Class Members and the NFL Parties with the right to challenge registration
determinations. (Id. § 4.3(a)(ii)-(iii).) As it should.
3.

The BAP Baseline Assessment Examination Deadline
Objectors further protest the deadline for Retired NFL Football Players to

undergo a BAP baseline assessment examination,60 with some Objectors proposing that
the Settlement should extend the deadline to take the BAP baseline assessment
examination by two years and the term of the BAP “to possibly twenty years.”
(Armstrong Obj. at 19-20, Doc. No. 6233; see also Morey Obj. at 74, Doc. No. 6201;
Alexander Obj. at 7, Doc. No. 6237.) There is no basis for the objection. Rather, there
are several persuasive reasons for the current deadline and the length of the BAP’s 10year term.
First, requiring Retired NFL Football Players age 43 or older to participate
in the BAP within two years furthers the goal of encouraging screening for, and detection
60

The Settlement Agreement provides that a Retired NFL Football Player who elects to
receive a BAP baseline assessment examination must take it: (i) within two years of
the commencement of the BAP if he is age 43 or older on the Effective Date; or (ii) if
he is younger than age 43 on the Effective Date, before his 45th birthday or within ten
years of the commencement of the BAP, whichever occurs earlier. (Settlement
Agreement § 5.3.)
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of, Qualifying Diagnoses.

As a general matter, the likelihood of neurocognitive

impairment—as tested for in the BAP—increases with age in the general population.
(Dr. Yaffe Decl. ¶¶ 22, 50.) Prompt detection of such impairment, or the benefit of a
baseline assessment for later comparison, is to the advantage of the Retired NFL Football
Player.61
Second, the Settlement Agreement’s Monetary Award Grid reduces
awards by age, beginning at age 45, at the time of Qualifying Diagnosis. (See supra §
II.D.2(b); see Settlement Agreement Ex. 3.) By encouraging a prompt examination for
those 43 and older, the deadline protects against Retired NFL Football Players delaying
examination to their own detriment.62
Finally, the proposal to extend the term to twenty years would accomplish
little but drain administrative expense given the much shorter deadline to take a BAP
baseline assessment examination (which they propose to extend by only two years to a
maximum of twelve years—eight years shorter than the proposed term). It also would

61

The contention of certain Objectors that it is “nearly impossible to qualify for a
monetary award” under the Settlement Agreement without a baseline examination is
without support. (Armstrong Obj. at 19, Doc. No. 6233; Alexander Obj. at 7, Doc.
No. 6237.) On the contrary, Qualified MAF Physicians are authorized to make
Qualifying Diagnoses for which Settlement Class Members may claim a Monetary
Award. (See Settlement Agreement §§ 2.1(www), 6.3(b).)

62

This is the same reason why a Retired NFL Football Player younger than age 43 on
the Effective Date is given a BAP baseline medical assessment deadline of before his
45th birthday, or within ten years of the commencement of the BAP, whichever
occurs earlier. The parties negotiated to provide the youngest of the Retired NFL
Football Players with more than two years to take the BAP baseline assessment
examination because they are less likely in the general population to have Qualifying
Diagnoses (and, to the extent they may be diagnosed, they are not subject to any
Monetary Award reduction until they turn age 45). (See Dr. Yaffe Decl. ¶¶ 22, 50;
see Settlement Agreement Ex. 3.)
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undermine the persuasive reasons for the current deadline outlined above. For these
reasons, the provision is fair and reasonable.
4.

The Claim Package
Objectors assert that the Claim Package that Settlement Class Members

must submit to receive Monetary or Derivative Claimant Awards is a “barrier[] to
recovery” because: (i) a Retired NFL Football Player must submit it within two years of
receiving a Qualifying Diagnosis;63 (ii) the Settlement Agreement does not disclose the
proposed claim form and instructions for submission; (iii) Settlement Class Members are
required to provide objective evidence beyond a sworn statement of NFL employment
and participation if claiming more than one Eligible Season; and (iv) it is unfair to require
the submission of medical records as part of the Claim Package when records are
unavailable for legitimate reasons. (Morey Obj. at 75, Doc. No. 6201; Williams Obj. at
4, Doc. No. 6221.) These objections are unfounded.
First, the two-year window for submission of a Monetary Award Claim
Package64 is ample time for Settlement Class Members (and their counsel, Representative
Claimants and/or family and friends) to gather the necessary information for inclusion in
63

Alternatively, a Settlement Class Member may submit a Claim Package for a
Monetary Award within two years after the Settlement Class Supplemental Notice is
posted on the Settlement Website, if that date is later. (Settlement Agreement §
8.3(a)(i).)

64

A Derivative Claim Package must be submitted no later than 30 days after the Retired
NFL Football Player through whom the relationship is the basis of the claim (or his
Representative Claimant, as applicable) receives notification that he has been
determined to be entitled to a Monetary Award. (Settlement Agreement § 8.3(a)(ii).)
This deadline is also reasonable and necessary because Derivative Claimant Awards
are compensated by reducing a Retired NFL Football Player’s Monetary Award by
1%. (Id. § 6.7(a).) Therefore, the Claims Administrator must determine whether a
valid Derivative Claimant Award exists prior to paying the Retired NFL Football
Player, and if so, how many Derivative Claimants assert valid claims. (Id. § 7.3.)
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the Claim Package. See, e.g., In re Ins. Brokerage Antitrust Litig., 2007 WL 542227, at
*10 (D.N.J. Feb. 16, 2007) (holding five months to submit claim form to be “a reasonable
amount of time”), aff’d, 579 F.3d 241 (3d Cir. 2009). And there are compelling reasons
for including a deadline for the submission of a Claim Package. If the Settlement
Agreement were to allow five, ten, or fifteen years, the passage of time would risk
undermining the effectiveness of the Agreement’s anti-fraud provisions. For example,
the ability of the Claims Administrator to verify facts in the Claim Package may become
increasingly difficult with the passage of time due to record preservation issues.65 (See
Settlement Agreement §§ 8.6, 10.3.)
Moreover, the objections fail to note that the Settlement Agreement
provides reasonable accommodation in the form of an exception to the two-year deadline
for Settlement Class Members who can show that “substantial hardship” extending
beyond the Qualifying Diagnosis precluded compliance with the deadline (provided that
the Settlement Class Member submits the Claim Package within four years after the date
of the Qualifying Diagnosis or after the Settlement Class Supplemental Notice is posted
on the Settlement Website, whichever is later). (Id. § 8.3.)
Second, with respect to the detailed content of the claim form and
instructions for submission, the parties are not obligated to create all of the working
documents that will underlie a settlement program prior to its approval. The objections
cite no authority to the contrary. Further, Settlement Class Members are protected by the
continuing and exclusive jurisdiction of this Court, including over the Settlement

65

These potential difficulties are highlighted by the story of one Objector described
below in this section. (See generally Williams Obj., Doc. No. 6221.)
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Agreement and its interpretation, implementation and enforcement, to the extent that any
such issues do arise. (Settlement Agreement § 20.1(n); see also id. Ex. 4, Proposed Final
Order and Judgment at 4-5.)
Third, the requirement that a Settlement Class Member present evidence
beyond a sworn statement to support an assertion of more than one Eligible Season66 is a
reasonable anti-fraud provision.67 Contrary to the assertion that this requirement “is
meant to thwart rather than facilitate payments” because it imposes an obligation on the
Settlement Class Member when “the NFL itself has this data” (Morey Obj. at 75, Doc.
No. 6201), the Settlement Agreement states that “the Claims Administrator will request
that the NFL Parties and Member Clubs provide any employment or participation records
of the Retired NFL Football Player in their reasonable possession, custody or control,
which the NFL Parties and Member Clubs will provide in good faith” when a Claim
Package contains insufficient evidence to substantiate the claimed Eligible Seasons.
(Settlement Agreement § 9.1(a).) This structure is fair and reasonable. See Varacallo v.
66

The Settlement Agreement states that the Claim Package will require the Settlement
Class Member to provide “records in the possession, custody or control of the
Settlement Class Member demonstrating employment and participation in NFL
Football.” (Settlement Agreement § 8.2(a).) The assertion of NFL employment and
participation in more than one Eligible Season, however, must be substantiated by
objective evidence beyond the sworn statement of the Retired NFL Football Player,
the sufficiency of which shall be in the Claims Administrator’s discretion. (Id. §
9.1(a)(i).)

67

For example, the Settlement Agreement provides a “half of an Eligible Season” when
a former player was on a Member Club’s practice, developmental, or taxi squad roster
for at least eight regular or postseason games. (Settlement Agreement § 2.1(kk).)
The NFL Parties may not possess sufficient information to confirm all such claims.
The Settlement Agreement would disallow a Retired NFL Football Player to claim—
on his word alone—that he spent three straight seasons on a given Member Club’s
taxi squad in the 1960s, thus accruing 1.5 Eligible Seasons. Instead, that Retired NFL
Football Player would need to come forward with objective evidence (e.g., pay stubs,
newspaper printouts, etc.) that satisfies the Claims Administrator.
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Mass. Mut. Life Ins. Co., 226 F.R.D. 207, 243 (D.N.J. 2005) (overruling objection that
requirement of submitting supporting document was unfair because not unreasonable to
assume settlement class member would have retained documentation supporting
allegation, relief at lower value still available without supporting documentation, and
defendant required to provide information that may support the claim); see also In re Oil
Spill by Oil Rig Deepwater Horizon, 295 F.R.D. 112, 121, 161 (E.D. La. 2013)
(approving as fair and reasonable class action settlement structure that paid greater
compensation where settlement class members provided medical records as opposed to
only sworn declarations regarding medical condition).
Finally, the requirement that medical records in support of a Qualifying
Diagnosis be submitted is fair and reasonable. One Objector claims that the medical
records that would show the diagnosis of ALS for the late Delano Williams prior to his
death in 1984 are no longer obtainable and “likely have been destroyed,” either because
the “obligation that a medical facility would have had to maintain Mr. Williams’ records
has expired” or because “the hospital where Mr. Williams died was destroyed by
hurricane Katrina, along with everything in it.” (Williams Obj. at 2, 4, Doc. No. 6221.)
Thus, Objector argues that the Settlement Agreement should allow “other means of
reasonable proof,” including “a death certificate, obituary and/or the sworn testimony of
persons with knowledge.” (Id. at 4.) Unfortunately, none of these ideas would provide a
class-wide solution while also providing the anti-fraud protection necessary for the NFL
Parties.
If a “death certificate” is issued by an appropriately credentialed physician
(under the terms of the Settlement Agreement) and states a Qualifying Diagnosis based
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upon the criteria required under the Settlement Agreement, it would qualify as a medical
record. (Settlement Agreement Ex. 1.) But if the “death certificate” does not meet those
criteria, it fails to provide information necessary to confirm the appropriateness of the
Qualifying Diagnosis—potentially worth millions of dollars—under the terms of the
Settlement Agreement. Similarly, the sworn testimony of family or friends would not
ensure the validity of a Qualifying Diagnosis, particularly where those close to the
attester stand to claim thousands or millions of dollars.68

Finally, an obituary is

unreliable as hearsay and may generalize a medical condition to communicate to the
public in a manner different from how medical professionals would document that same
condition. For example, an obituary would not describe the difference in neurological
impairment in a manner sufficient to differentiate between Level 1, Level 1.5 and Level 2
Neurocognitive Impairment under the Settlement Agreement.
5.

Qualified MAF Physicians
Objectors assert that requiring a Qualified MAF Physician to provide

Qualifying Diagnoses after the Effective Date of the Settlement Agreement is unfair—
because it leaves them currently “being required to guess” whether their condition
“rise[s] to the level of Level 1.5 Cognitive Impairment”—and burdensome because
Qualified MAF Physicians must be approved by Co-Lead Class Counsel and Counsel for
the NFL Parties, the Retired NFL Football Player pays for the examination, and the
Settlement Agreement does not include a hardship provision for those who live far away
from a Qualified MAF Physician or are too ill to travel even a short distance.
68

The Settlement Agreement already requires the sworn testimony of the physician who
provided the Qualifying Diagnosis to a Retired NFL Football Player who died prior to
the Effective Date (in the form of a Diagnosing Physician Certification) unless that
physician also died or is legally incapacitated or incompetent. (Settlement Agreement
§ 8.2(a).)
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(Heimburger Obj. at 8, Doc. No. 6230; Morey Obj. at 75-76, Doc. No. 6201.) These
objections are without merit.
As a preliminary matter, an Objector need not guess whether he has a
Qualifying Diagnosis.

Under the Settlement Agreement, he could have received a

diagnosis of Level 1.5 Neurocognitive Impairment prior to filing his objections, and still
can receive such a diagnosis up to the Effective Date of the Settlement without being
required to see a Qualified BAP Provider or Qualified MAF Physician. He need only be
examined by an appropriately credentialed physician and diagnosed based on evaluation
and evidence generally consistent with the diagnostic criteria set forth in the Settlement
Agreement. (See Settlement Agreement § 6.3(c)-(d); id. Ex 1.)
As of the Effective Date, the requirement that a Qualified MAF Physician
conduct an examination69 for which a diagnosis may result in a Monetary Award of up to
$5,000,000 is entirely reasonable.70 The Qualified MAF Physicians, by definition, are
properly credentialed physicians with board-certification in their relevant fields who
possess the ability to provide the specified examinations and services in a timely manner.
(Id. §§ 2.1(www), 6.5(b).) By contrast, a Retired NFL Football Player’s primary care
physician who lacks these credentials may not possess the specialty training to provide
the necessary services and make the necessary diagnoses in a manner that can be

69

In addition, a Retired NFL Football Player may avail himself of the free BAP
baseline assessment examination in which Qualified BAP Providers are authorized to
provide Qualifying Diagnoses of Level 1.5 Neurocognitive Impairment and Level 2
Neurocognitive Impairment. (Settlement Agreement § 6.3(b).)

70

The generous Monetary Award payouts, ranging from thousands to millions of
dollars, make it entirely disingenuous for the Morey Objectors to suggest that the
responsibility to pay for a medical examination “may discourage players from even
seeking out the qualifying diagnosis.” (Morey Obj. at 76 n.89, Doc. No. 6201.)
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reasonably relied upon when such a diagnosis is the basis for a significant Monetary
Award.
Finally, any logistical issues, such as the expense of travel, which create
an unreasonable hardship for Retired NFL Football Players can be addressed by the
Claims Administrator in consultation with Co-Lead Class Counsel, Counsel for the NFL
Parties and the Special Master to be appointed by the Court to oversee the Settlement.
But to mitigate any concerns, the Claims Administrator is to select Qualified MAF
Physicians pursuant to criteria intended to reduce any burden on Retired NFL Football
Players, including based on geographic proximity to retired players and insurance
coverage and accessibility. (Id. § 6.5(b).) Moreover, the approval right of Co-Lead Class
Counsel and Counsel for the NFL Parties may “not be unreasonably withheld.” (Id. §
6.5(a).)
6.

The Appeal Procedures
Objectors assert that the appeals process for Monetary Award

determinations is unfair because: (i) Settlement Class Members must pay a $1,000 fee
for unsuccessful appeals while the NFL has “unlimited appeals”; and (ii) Settlement
Class Members must present evidence in support of an appeal and satisfy a clear and
convincing evidentiary standard to prevail.

(Morey Obj. at 76-77, Doc. No. 6201;

Armstrong Obj. at 23-24, Doc. No. 6233; Alexander Obj. at 8-9, Doc. No. 6237.) These
objections are without merit.
First, the $1,000 fee is intended only as a reasonable disincentive to the
taking of frivolous appeals that burden the Court, the NFL Parties, the Appeals Advisory
Panel and Appeals Advisory Panel Consultants. (See Settlement Agreement §§ 9.7-9.8.)
A Settlement Class Member who takes a successful appeal is reimbursed the $1,000 fee
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in full. (Id. § 9.6(a).) Although the NFL Parties are not subject to the same $1,000 fee
for unsuccessful appeals, the NFL Parties may take an appeal only in “good faith”; CoLead Class Counsel may petition the Court for appropriate relief if they believe that the
NFL Parties are submitting vexatious, frivolous or bad faith appeals. (Id. § 9.6(b).)
Moreover, the NFL Parties are parties (as appellant or appellee) to each and every appeal;
to the extent that they are deemed by the Court as taking bad faith appeals, the NFL
Parties harm their on-going credibility before the Court. This is an important check that
will prevent an abuse of the appeal right.71
Second, all appellants—whether Settlement Class Members or the NFL
Parties—must submit an appeal through use of an Appeals Form, present evidence in
support of the appeal, and satisfy a clear and convincing evidentiary standard to prevail.
(Settlement Agreement §§ 9.7-9.8.) The appellant is provided the discretion to submit a
supplemental written statement not to exceed five single-space pages in length. (Id. §
9.7(a).) The objections do not, and cannot, explain how such an appeal system favors the
NFL Parties at the expense of Settlement Class Members. 72 See In re Oil Spill by Oil Rig

71

Objectors also imply that it is unfair to subject Retired NFL Football Players to
appeals by the NFL Parties because their neurocognitive issues may cause issues with
memory, punctuality or meeting deadlines. (Armstrong Obj. at 24, Doc. No. 6233.)
But except for signing the actual Appeals Form, the Settlement Agreement allows
Representative Claimants and individual counsel to carry out the claims process in a
representative capacity. (See supra § II.G.1; Settlement Agreement § 30.2(a).)

72

For example, certain Objectors hypothesize that needing to prove “significant
behavioral CTE manifestation” by clear and convincing evidence in five pages would
“make a successful appeal extremely rare.” (Armstrong Obj. at 24, Doc. No. 6233.)
But that would never be the case. An appellant arguing that the Claims Administrator
wrongly denied a Qualifying Diagnosis made in accordance with the Settlement
Agreement’s Injury Definitions would inevitably submit supporting medical records
as evidence. The written statement merely provides an additional way to explain the
records, or why the Diagnosing Physician Certification is satisfactory. The more
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Deepwater Horizon, 910 F. Supp. 2d 891, 947 (E.D. La. 2012) (“Because appellate
proceedings ensure that Settlement payments comply with the terms of the Settlement
Agreement, they reduce uncertainty” and “numerous courts” have approved them).
7.

The Anti-Fraud Provisions
Objectors assert that the anti-fraud provisions in the Settlement Agreement

operate as “anti-payment” provisions, specifically challenging the auditing of Claim
Packages and the right of the Claims Administrator to investigate claims and request
additional documentation. (Morey Obj. at 75, 77, Doc. No. 6201.) But these provisions
are legitimate and important anti-fraud provisions.
As an initial matter, fraudulent conduct in class action settlement
programs is a legitimate concern. For example, the September 6, 2013 Independent
External Investigation of the Deepwater Horizon Court Supervised Settlement Program
authored by Special Master Louis J. Freeh found evidence of fraudulent claims and stated
a need for the application of “closer scrutiny and sound anti-fraud and business practices
review” of claims. See id. at 10-12, In re Oil Spill by Oil Rig Deepwater Horizon, No.
2:10-md-02179, Doc. No. 11287 (E.D. La. Sept. 6, 2013); see also In re Diet Drugs
Prods. Liab. Litig., 573 F. App’x 178, 180 (3d Cir. 2014) (summarizing that “the Trust
was inundated with fraudulent claims that included manipulated . . . test results” (citing
In re Diet Drugs Prods. Liab. Litig., 543 F.3d 179, 182 n.4 (3d Cir. 2008))). Thus, the
ability of the Claims Administrator “to verify facts and details of . . . the Claim Package
or Derivative Claim Package” in connection with the submission of a Monetary Award
claim (Settlement Agreement § 8.6(a))—some seeking up to $5,000,000—is an important
likely use of the written statement by an appellant, however, would be to argue why
the Claims Administrator wrongly calculated a Monetary Award. Five single-spaced
pages should be more than sufficient.
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check on fraud. That check is particularly important here, where the NFL Parties commit
to provide for an uncapped Monetary Award Fund.
Moreover, the mandatory audit of 10% of total Claim Packages that the
Claims Administrator has found to qualify for Awards during the prior month—either on
a random basis or to address a specific concern raised by the Package—is a deterrent for
bad actors. (Id. § 10.3(c).) It makes known that there is a chance that the Claim Package
will be scrutinized. The mandatory provision also provides the NFL Parties with the
assurance that the Claims Administrator remains diligent over the 65-year term of the
Settlement program. The right of the NFL Parties or Co-Lead Class Counsel to conduct
an audit to verify an Award claim is also tailored to avoid abuse by requiring that the
audit be taken in good faith and at their sole expense. (Id. § 10.3(a).) These types of
audit rights—some even more stringent—have been previously approved by this Court in
similar class action settlements. See In re Diet Drugs Prods. Liab. Litig., 434 F. Supp. 2d
323, 329 (E.D. Pa. 2006) (noting class action settlement “permitted quarterly audits of up
to 15% of claims submitted to the Trust in order to prevent fraud, with the right of the
court to require additional audits for ‘good cause shown’” (citations omitted)).
Finally, Objectors fail to disclose that the obligation of the Settlement
Class Member to cooperate with an audit by providing additional records and information
is limited by reasonableness—a claim will be denied only if the Settlement Class
Member “unreasonably” fails or refuses to provide the material within the time frame
specified. (Settlement Agreement § 10.3(b)(ii).) The Settlement Agreement makes clear
that the types of records and information that may be requested focus on information
about the claimed Qualifying Diagnosis, the Retired NFL Football Player’s health over
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the past five years, and his NFL employment records. (Id. § 10.3(e)(i-v).) Objectors do
not, and cannot, explain how this is unreasonable. On the contrary, it is legitimate and
appropriate.
8.

Objectors’ Case Law Is Inapposite
The case law cited by Objectors is not to the contrary. The Sixth Circuit’s

reversal of class certification and settlement in In re Dry Max Pampers Litigation, 724
F.3d 713 (6th Cir. 2013) was not “due to an onerous claims process,” as claimed by
Objectors (Morey Obj. at 78, Doc. No. 6201), but instead due to preferential treatment of
class counsel and only perfunctory relief for unnamed settlement class members. Id. at
721.73 In Walter v. Hughes Communications, Inc., 2011 WL 2650711 (N.D. Cal. July 6,
2011), the court found a proposed claims process unreasonable “in light of the small cash
benefits contemplated”—a “mere $5” for “the vast majority of class members who would
receive any cash payment under the settlement.” Id. at *15. Notably, the district court
opined that “[i]t would be rational for a class member to invest the time and effort to
perform the above steps and scrutinize the claim form if the economic incentive for so
doing was great enough.” Id. Such is the case with the NFL Class Action Settlement,
which pays a base Monetary Award varying by age at the time of Qualifying Diagnosis
between $25,000 and $5,000,000—the exact type of economic incentive that the Walter

73

As part of its fairness assessment, the Sixth Circuit was skeptical that a diaper refund
program would actually benefit settlement class members because it required that
class members retained (and in turn would provide) their original receipt and the UPC
code on the box. Id. at 716, 718. No similar issue exists in the NFL Class Action
Settlement. Instead, it is entirely reasonable that a Settlement Class Member support
a Qualifying Diagnosis with medical records and evidence of NFL employment and
participation. (See supra §§ II.G.4, II.G.7.)
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court felt would justify the investment of time and effort in the claims process.74 Finally,
Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 2014)—a case involving a class action
settlement that the Seventh Circuit labeled so “inequitable” it was “even scandalous”—
similarly involved a complex claims process for only a “modest[]” settlement that limited
damages to $750 for claims submitted to the defendant or $6,000 for claims sent to
arbitration where the defendant maintained the right to legal defenses including lack of
product defect, statutes of limitations, comparative fault and failure to mitigate damages.
Id. at 720-21, 724-25. The issues identified by the Seventh Circuit with the claims
process, such as the requirement for claimants to provide “a slew of arcane data,” are not
at issue here. Id. at 725-26.
Objectors also argue that the Third Circuit decision in In re Baby Products
Antitrust Litigation, 708 F.3d 163 (3d Cir. 2013) supports denial of the claims process
here. The Baby Products decision is inapposite. The Third Circuit’s primary concern
was that settlement class members ultimately received substantially less than this Court
anticipated, which in turn meant that a cy pres distribution of the remaining funds
amounted to significantly more than expected. Id. at 175. In essence, the balance
between direct class recovery and charity was not as advertised. Not so here. There is no
cy pres issue in this Settlement (see infra § II.H) and the NFL Parties are providing an
uncapped Monetary Award Fund for the direct benefit of Settlement Class Members. In
74

In addition, the district court in Walter noted that allowing settlement class members
to make claims using an online form “could improve the claim submission
procedure.” Walter, 2001 WL 2650711 at *15. The NFL Settlement Agreement
contemplates that Settlement Class Members may register for Class Action
Settlement benefits through an online method and will be provided a secure online
web interface for other notices and submissions. (Settlement Agreement §§ 4.2(a),
8.5, 30.15.)
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order to determine that the proposed structure is fair and reasonable, there is no
requirement that the Court know—sitting here today—whether that Monetary Award
Fund will ultimately pay out $400 million, $700 million or $1 billion in Monetary
Awards. Moreover, the Third Circuit’s concern with the claims process itself in Baby
Products was that “many settlement class members did not submit claims because they
lacked the documentary proof [of purchase and of the actual price paid] necessary to
receive the higher awards contemplated”—$60, with an estimated $180 possible based on
enhancements—“and the $5 award they could receive left them apathetic.” Id. at 171,
176. As stated above, the substantial Monetary Awards in this Settlement are far greater
than $60 or $180, and Objectors do not protest the types of proof necessary to claim a
Monetary Award (e.g., valid medical diagnosis, and medical and NFL participation
records).
In sum, the Settlement Agreement not only sets forth reasonable standards
for what Settlement Class Members must do to avail themselves of its substantial
benefits, but also provides reasonable accommodations—routinely ignored by
Objectors—that counterbalance the justified need for structure and deadlines. Robust
anti-fraud provisions are also critically important to this type of agreement, particularly
where the NFL Parties are agreeing to fund Monetary Awards on an uncapped basis for
65 years. Even a cursory review of the history of class action settlement programs shows
that unscrupulous individuals seek to claim benefits to which they are not entitled. (See
supra § II.G.7.) A well-designed settlement program, like this Class Action Settlement,
rightly seeks to deter and detect any such attempts at fraud.
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H.

The Education Fund Is Not a Cy Pres Distribution
Remarkably, Objectors argue that the Settlement Agreement is unfair

because it includes a $10 million Education Fund for the benefit of Retired NFL Football
Players and other football players. They contend that the Education Fund is an improper
cy pres distribution because it provides settlement monies to third-parties when those
monies could be distributed to Settlement Class Members. (See Armstrong Obj. at 29-34,
Doc. No. 6233; Heimburger Obj. at 21-23, Doc. No. 6230.) These arguments are without
merit. The Education Fund is not a cy pres distribution because it is not comprised of
unclaimed monies from the other Settlement Funds—the BAP Fund and the Monetary
Award Fund. See McDonough v. Toys “R” Us, Inc., 834 F. Supp. 2d 329, 351 (E.D. Pa.
2011) (explaining in the context of class-action suits that a “cy pres distribution is
designed to be a way for a court to put any unclaimed settlement funds to their next best
compensation use . . . .” (quoting Klier v. Elf Atochem N. Am., Inc., 658 F.3d 468, 474
(5th Cir. 2011))); see Settlement Agreement §§ 2.1(ii), 2.1(oo), 23.1(c). Even if the
Education Fund were a cy pres distribution, the Third Circuit recognizes the propriety of
such distributions where, as here, they relate to the class injury and represent only a small
portion of the overall settlement.
First, the Education Fund is not a cy pres distribution at all.75 Cy pres
distributions involve the provision of unclaimed monies from a settlement fund to third

75

Recognizing that the Education Fund is not a traditional cy pres distribution,
Objectors seek to characterize the Fund as a “ex ante cy pres” distribution, but the
only supporting authority they can muster is a law review article. (See Heimburger
Obj. at 21-22, Doc. No. 6250 (citing Martin H. Redish, Peter Julian & Samantha
Zyontz, Cy Pres Relief & the Pathologies of the Modern Class Action: A Normative
and Empirical Analysis, 62 Fla. L. Rev. 617, 661 (2010)).) But the Education Fund
does not fit the definition created in that law review article, which is the allocation of
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parties—usually charities picked by the court. See In re Oil Spill by Oil Rig Deepwater
Horizon, 295 F.R.D. 112, 138-39 (E.D. La. 2013); Klier, 658 F.3d at 473-74. Here, the
Education Fund does not consist of unclaimed amounts from the BAP Fund or the
Monetary Award Fund, but instead is $10 million in independent funding designated for
educational programming.76 Moreover, the Education Fund benefits Settlement Class
Members directly because—in addition to funding football injury prevention education—
it specifically funds “programs promoting . . . the education of Retired NFL Football
Players regarding the NFL CBA Medical and Disability Benefits programs and other
educational initiatives benefitting Retired NFL Football Players.”

(Settlement

Agreement § 12.1 (emphasis added).)
Notably, the Education Fund is similar to the Gulf Region Health
Outreach Program approved in the Deepwater Horizon class settlement over a cy pres
objection. The Outreach Program was established to expand regional healthcare by
improving access in underserved communities and funding medical training for
healthcare workers and other persons in those communities; objectors argued it was an
improper cy pres distribution to non-class members (i.e., persons who did not have a
“Specified Physical Condition” caused by the oil spill). See Deepwater Horizon, 295
F.R.D. at 138-39. The court found that the Outreach Program, like the Education Fund
a charitable award up front in anticipation of a remainder of the amount to be
distributed to a settlement class. Redish et al. at 656-58.
76

Any funds that remain in the BAP Fund at the conclusion of its term will be
transferred to the Monetary Award Fund for the benefit of Settlement Class Members.
(Settlement Agreement §§ 5.14(a), 23.3(d).) The Monetary Award Fund is structured
to maintain a limited targeted reserve of only $250,000 in its final five years, and any
de minimis funds that remain at its conclusion after 65 years will be properly disposed
by the Court consistent with the purpose of the Settlement. (Id. §§ 9.3(c),
23.3(b)(v)(1).)
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here, provided benefits to class members as well as to non-class members, and it was not
designed to be funded with unclaimed monies from other settlement funds. Id. at 122,
139. The court emphasized that funding for the Outreach Program did not “detract from
the compensation that Class Members receive for Specified Physical Conditions” because
funding for such compensation—like the Monetary Award Fund here—was
“uncapped. . . in that all qualifying claims will be paid.” Id. Finally, just like eliminating
the Education Fund would not increase amounts Settlement Class Members receive for
Qualifying Diagnoses, the court held that “[e]liminating the Outreach Program would not
result in higher payments” because those payments were “based on negotiation of the fair
value of those claims.” Id. at 139. Thus, the Education Fund, like the Outreach Program,
“does not constitute an improper cy pres distribution” and should be approved as fair. Id.
Second, even if the Education Fund were a cy pres distribution, it would
nonetheless be proper. The Third Circuit has “join[ed] other courts of appeals in holding
that a district court does not abuse its discretion by approving a class action settlement
agreement that includes a cy pres component . . . related to the class injury.” In re Baby
Prods. Antitrust Litig., 708 F.3d 163, 172 (3d Cir. 2013). Here, the litigation being
settled concerns long-term injuries purportedly resulting from NFL Football, and the
Education Fund relates to safety and injury prevention in football. (See Turner Compl. ¶
3; Settlement Agreement § 12.1.)
“To assess whether a settlement containing a cy pres provision” is fair,
courts in the Third Circuit should—in addition to analyzing the settlement under the
Girsh and Prudential factors—consider “the degree of direct benefit provided to the
class,” and as such, “cy pres awards should generally represent a small percentage of total

144

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 161 of 189

settlement funds.”77 Baby Prods., 708 F.3d at 174. This Settlement Agreement plainly
meets the Third Circuit standard:

substantial, direct benefits to Settlement Class

Members valued at hundreds of millions of dollars versus the Education Fund cap of $10
million.78 See In re Pharm. Indus. Avg. Wholesale Price Litig., 588 F.3d 24, 34-35 (1st
Cir. 2009) (approving class settlement where cy pres award was expected to be nearly
one-third of the aggregate amount paid directly to settlement class members); see also In
re LivingSocial Mktg. & Sales Practice Litig., 298 F.R.D. 1, 14 (D.D.C. 2013) (approving

77

Contrary to this clear guidance, Objectors rely on section 3.07 of the American Law
Institute’s Principles of the Law of Aggregate Litigation. (See Armstrong Obj. at 3132, Doc. No. 6233; Heimburger Obj. at 22, Doc. No. 6230.) Not only does this
section conflict with Third Circuit precedent, but it also pertains only to traditional cy
pres distributions of unclaimed settlement amounts. Objectors do not explain how
such guidance could apply where the Monetary Award Fund is uncapped. See
Principles of the Law of Aggregate Litigation § 3.07 cmt. b, American Law Institute
(explaining that cy pres distribution issue arose where settlement “funds may remain
because some class members could not be identified or chose not to file claims.”).
Similarly, none of the cases relied on by Objectors involved a settlement agreement
with an uncapped fund. See In re Baby Prods. Antitrust Litig., 708 F.3d 163 (3d Cir.
2013) (involving cy pres distribution of unclaimed amounts in capped settlement
fund); In re Pet Food Prods. Liab. Litig., 629 F.3d 333 (3d Cir. 2010) (Concurring,
Weis, J.) (same); Ira Holtzman, C.P.A. v. Turza, 728 F.3d 682 (7th Cir. 2013) (same);
Dennis v. Kellogg Co., 697 F.3d 858 (9th Cir. 2012) (same); Klier v. Elf Atochem N.
Am., Inc., 658 F.3d 468 (5th Cir. 2011) (same); Nachsin v. AOL, LLC, 663 F.3d 1034
(9th Cir. 2011) (same); In re Thornburg Mort., Inc. Sec. Litig., 885 F. Supp. 2d 1097
(D.N.M. July 24, 2012) (same); In re Matzo Food Prods. Litig., 156 F.R.D. 600
(D.N.J. 1994) (involving settlement where only payout was cy pres award to third
parties); Order Den. Mot. for Approval of Cy Pres Distribution, In re Checking
Account Overdraft Litig., MDL No. 2036, Doc. No. 3430 (S.D. Fla. Apr. 15, 2013)
(involving cy pres award of what parties expected would be the unclaimed portion of
a capped settlement fund).

78

Contrary to Objectors’ suggestion, it is unpersuasive to suggest that the Education
Fund was used to inflate attorneys’ fees given its relatively small size compared to the
anticipated value of the overall Settlement. (See Armstrong Obj. at 31, Doc. No.
6233.)
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class settlement even though cy pres award was greater than aggregate direct benefit to
claimants (citing Baby Prods., 708 F.3d at 174)).
Consequently, this objection should be overruled.
I.

The Release Is Appropriate
It is completely proper for the Release in the Settlement Agreement to be

sufficiently broad to provide finality to the NFL Parties regarding the issues raised in this
litigation. Nevertheless, Objectors complain about the Release in two respects. First,
they assert that CTE—beyond the cases of CTE specifically compensated in the
Agreement—should be excluded from the Release. Second, they argue that the Release
is overbroad because it releases claims in the Dent litigation. Neither argument has merit.
1.

Death with CTE
Certain Objectors argue that the Release should exclude claims of CTE

after the date of preliminary approval of the Settlement. (See, e.g., Morey Obj. at 25, 32,
Doc. No. 6201; Duerson Obj. at 15-18, Doc. No. 6241.) Like the Objectors’ separate,
CTE-related objections, this objection fails because it ignores the fact that players with
CTE will be compensated in the future while living if they receive a Qualifying
Diagnosis.79 (See supra § II.A.)
According to the Objectors, qualified Retired NFL Football Players
nevertheless should be able to receive Monetary Awards for dementia, and then be able
to turn around and claim alleged damages from CTE in a separate lawsuit based on the
same symptoms, conditions, and impairments. No rational defendant would agree to
79

The objections on this issue reveal the inconsistent and contradictory theories of
many of the Objectors, thereby demonstrating the unsupported nature of many of the
objections. For example, the Pentz Objectors argue that it is premature to address
CTE because it is only starting to be studied and that “this case was never really about
CTE. . . .” (Pentz Obj. at 8-9, Doc. No. 6213.)
146

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 163 of 189

such terms, which, among other things, would subject the NFL Parties to double
recovery. Releases are designed to achieve finality and to avoid duplicate recovery for
the same injuries arising out of the same alleged conduct.

See Fineman v. Armstrong

World Indus., Inc., 980 F.2d 171, 218 (3d Cir. 1992) (“A plaintiff whose case concerns a
single course of conduct . . . and a single injury . . . [may not] recover those profits twice
or thrice over.”); In re Avandia Mktg., Sales Practices & Prods. Liab. Litig., MDL No.
187, 2013 WL 4828225, at *2 (E.D. Pa. Sept. 9, 2013) (release—which covered all
injuries related to defendant’s product—barred plaintiff’s complaint, which arose “out of
the same alleged conduct by [defendant] and the same alleged injuries to Plaintiff as the
settled case”); see also In re Managed Care Litig., 2010 WL 6532982, at *12 (S.D. Fla.
Aug. 15, 2010) (noting that the release contained in the settlement was proper and
designed to achieve “global resolution and peace” of the lawsuit); Dick v. Sprint
Commc’ns Co. L.P., 297 F.R.D. 283, 298 (W.D. Ky. 2014) (approving settlement where
the “[settlement agreement’s] assurance of finality provides the primary motivation for
Defendants to settle”). The Objectors’ request to narrow the Release to exclude future
claims for CTE would undermine this fundamental principle and conflict with Third
Circuit case law. If Settlement Class Members wanted to sue for “CTE,” they had notice
of the scope of the Release and had the right to opt out.
2.

Claims in Dent Litigation
Certain Objectors also argue that the Release is overbroad because it

“arguably releases the Class Members’ claims in Dent [v. National Football League]”
(No. 14-2324-KAW (N.D. Cal.)), a case concerning the alleged improper or illegal use
and dispensing of medications in the NFL. (Armstrong Obj. at 34, Doc. No. 6233;
Alexander Obj. at 9-10, Doc. No. 6237; see also Settlement Agreement § 18.1(a).)
147

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 164 of 189

As a preliminary matter, the NFL Parties have already represented to
plaintiffs’ counsel in the Dent litigation that the Release in the Settlement Agreement
does not cover claims advanced in the Dent litigation solely to the extent that the Dent
plaintiffs do not assert claims, in whole or in part, “arising out of, or relating to, head,
brain and/or cognitive injury . . . of whatever cause. . . .” (See Burns Decl. Ex. 29, Letter
from Brad. S Karp to William N. Sinclair (Oct. 2, 2014); see also Settlement Agreement
§ 18.1(a)(ii).) Upon receipt of that representation, counsel for the Dent plaintiffs filed a
motion to withdraw their motion to intervene on the issue of the Release because the
parties resolved the issues giving rise to the motion, “thereby rendering the Motion to
Intervene moot.” (Proposed Intervenors’ Mot. to Withdraw Their Mot. to Intervene at 2,
Doc. No. 6189.) This Court granted the motion to withdraw. (Order That Dent Pls.’
Mot. to Withdraw Their Mot. to Intervene is Granted, Doc. No. 6246.) Thus, these
objections about the Dent litigation are much ado about nothing.
If, however, Objectors seek to argue as a general matter that claims for
head, brain and/or cognitive injury should not be released, for example where the
allegations concern the use of the drug Toradol—which they claim “can actually increase
the likelihood of a concussion according to some medical reports” (Armstrong Obj. at 34,
Doc. No. 6233)—such objections should be overruled. The Third Circuit, in line with
numerous other Circuits, has held that “a judgment pursuant to a class settlement can bar
later claims . . . even though the precluded claim was not presented . . . in the class action
itself,” where the action to be barred is “based on the allegations underlying the claims in
the settled class action.” In re Prudential Ins. Co. of Am. Sales Practices Litig., 261 F.3d
355, 366 (3d Cir. 2001). Here, the litigation being settled concerns the purported actions
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and inactions of the NFL Parties that allegedly resulted in head, brain and/or
neurocognitive injury to Retired NFL Football Players through repetitive concussive and
sub-concussive hits.
Moreover, underlying Related Lawsuits being settled include these same
Toradol-related allegations concerning concussions. See, e.g., Am. Compl. ¶¶ 135-43,
Finn v. Nat’l Football League, No. 2:12-cv-1034, Doc. No. 1 (E.D. Pa.); id., No. 2:11-cv07067, Doc. No. 4 (D.N.J. Dec. 8, 2011); Compl. ¶¶ 102-10, Arrington v. Nat’l Football
League, No. 2:12-cv-03797, Doc. No. 1 (E.D. Pa. July 5, 2012). Thus, it is entirely
appropriate for the Release to apply, and these objections should be overruled.
J.

The NFL Parties Have Provided Adequate Security
One Objector contests the Security provision in the Settlement Agreement

by asserting that: (i) it does not provide any actual security backing payment obligations
during the first ten years of the Settlement; (ii) the amount that the NFL Parties agreed to
set aside in a Statutory Trust by the tenth anniversary of the Settlement cannot be relied
upon to be paid out to the Monetary Award Fund; and (iii) despite the express language
in the Settlement, the Court cannot issue an order voiding Settlement Class Members’
Releases if the NFL Parties do not fulfill their payment obligations. (Utecht Obj. at 7-18,
Doc. No. 6243; see Settlement Agreement § 25.6.) These objections are without merit.
First, the Settlement Agreement includes a representation and warranty by
the NFL Parties that the NFL currently maintains, and will continue to maintain, an
investment grade rating on its Stadium Program Bonds, as rated by Fitch Ratings, which
investment grade rating shall serve as security that the NFL Parties will meet their
payment obligations for the first ten years of the Settlement. (Settlement Agreement §
25.6(a).) One Objector nonetheless argues that the Settlement provision is “misleading,”
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yet concedes that “it is not fraudulent because it actually conveys to a careful lawyer that
the ‘rating’ shall serve as security; not the bonds.” (Utecht Obj. at 9, Doc. No. 6243.) In
fact, the provision is clear on its face (“This investment grade rating shall serve as
security[.]”). (Settlement Agreement § 25.6(a).) Moreover, although Objector complains
about the lack of collateral pledged by the NFL for the first ten years of the Settlement,
there is no such legal requirement. (Utecht Obj. at 9, Doc. No. 6243.) Nor would one be
justified given the NFL’s substantial revenue streams, including its substantial television
contracts that run beyond those ten years. (See Burns Decl. Ex. 30, Richard Sandomir,
ESPN Extends Deal with N.F.L. for $15 Billion, N.Y. Times, Sept. 8, 2011 (regarding
contract running through 2021).) If the NFL Parties violate the terms of the Settlement
Agreement by failing to meet their payment obligations, the Court may render null and
void the Releases and Covenants Not to Sue provided to Released Parties by Settlement
Class Members affected by the non-payment. (Settlement Agreement § 25.6(g).)
Second, Objector asserts that the NFL might underfund the Statutory Trust
intended to contain moneys that, in the reasonable belief of the NFL Parties, will be
sufficient to satisfy the NFL Parties’ remaining payment obligations as they come due
given reasonably expected investment returns over time. (Utecht Obj. at 10-16, Doc. No.
6243; see Settlement Agreement § 25.6(d).) But this objection ignores the NFL Parties’
separate obligation under the Settlement Agreement to pay all valid Monetary Awards
regardless of the amount held by the Statutory Trust. Although the intent of the Statutory
Trust is that it will fund all prospective Awards over the remaining course of the
Settlement, if the Trust’s investment returns fall short, the NFL Parties remain obligated
to pay as much money as necessary to fulfill the obligations of the Monetary Award Fund
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for its full 65-year term. (See Settlement Agreement §§ 23.1(a), 23.3(b).) Therefore, it is
misleading and inaccurate for Objector to imply that the NFL Parties would claim that
they have no such obligation. (See Utecht Obj. at 15, Doc. No. 6243.) Moreover, the
objection distorts the purpose of the Security provision by seeking to require that the
Settlement Trust be guaranteed to contain 100% of the NFL Parties’ payment
obligations.80

There is no requirement that a security term cover the full potential

liability, and Objector cites no case to the contrary.
Finally, Objector contends in confusing fashion that “there are no grounds
under the [Settlement Agreement] upon which a Court could base an order voiding the
Plaintiffs’ Releases if the NFL does not fulfill its obligations.” (Utecht Obj. at 16, Doc.
No. 6243.) Specifically, the objection states that the Court may deny an order to show
cause why the Court shall not render null and void the Releases and “does not have the
legal power to rescind the releases absent the NFL’s agreement to expose themselves to
this remedy or very egregious conduct by the NFL which it is not likely to commit.” (Id.
at 17.) In essence, Objector is saying the NFL Parties are unlikely to default materially
on their payment obligations or are likely to cure any such default. That is true.
For these reasons, these objections should be overruled.

80

Objector also takes issue with the right of the NFL Parties to the return of excess
monies in the Statutory Trust under specified circumstances, but fails to explain
persuasively how the requirement of Court approval prior to such withdrawal does
not protect the Settlement Class. (Utecht Obj. at 12-13, Doc. No. 6243.) Instead, he
contends that the need to show, by clear and convincing evidence, that the proposed
withdrawal would materially impair the Settlement Agreement is “impossible” to
satisfy. (Id. at 13.) Such conclusory arguments are insufficient to support an
objection.
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K.

The Opt-Out Deadline Is Appropriate
Objectors argue that the timing of the opt-out deadline is unfair and should

be revised. Specifically, Objectors argue that: (i) a delayed opportunity to opt out after
the Fairness Hearing should be permitted, and (ii) objectors should be permitted to object
and appear at the Fairness Hearing even if they filed requests to opt out. (See Morey Obj.
at 84-86, Doc. No. 6201; Duerson Obj. at 28-29, Doc. No. 6241; Utecht Obj. at 3-6, Doc.
No. 6243.) These arguments are without merit.
As an initial matter, the NFL Parties have already responded in full to the
opt-out deadline arguments as part of briefing for this Court in opposition to multiple
emergency motions to modify the July 7, 2014 preliminary approval order by delaying
the opt-out deadline. (See Resp. of NFL in Opp’n to Pls.’ Emergency Mot. to Modify or
Amend the July 7, 2014 Order at 8-19, Doc. No. 6186; Resp. of NFL in Opp’n to Pls.’
Emergency Mot. to Modify the July 7, 2014 Order at 7-19, Doc. No. 6190.) This Court,
in turn, denied those motions and opinions are forthcoming. (See Order Following Oral
Arg. at Oct. 7, 2014 Telephone Conf., Doc. No. 6204.) For the reasons articulated in the
NFL Parties’ prior briefing and incorporated by reference herein, each of the objections
regarding the opt-out deadline should be overruled.
Briefly, the Court provided Settlement Class Members with sufficient
notice under Federal Rule of Civil Procedure 23 and due process to review the terms of
the Settlement Agreement and to decide whether to opt out or remain in the Settlement
Class. After evaluating the terms, a Settlement Class Member then must—by a date
certain in advance of the fairness hearing—decide whether to opt out of the Settlement
Class, or stay in it and object if he so desires; only objectors have an interest in the
settlement and a right to participate at the fairness hearing. Moreover, under well152
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established Third Circuit precedent, in analyzing the fairness of a proposed class action
settlement, the Court must look to, among other things, how the settlement class has
reacted to the proposed settlement, including how many settlement class members have
opted out. (See supra § I.B.2.) If Settlement Class Members are permitted to opt out
after the fairness hearing and after the Court’s ruling on final approval of the Class
Action Settlement, then the Court would be unable to address this necessary factor and
the parties and objectors will not be able to present argument to the Court regarding the
factor at the fairness hearing. (Resp. of NFL in Opp’n to Pls.’ Emergency Mot. to
Modify or Amend the July 7, 2014 Order at 13-14, Doc. No. 6186.)
In addition, certain Objectors argue that the Class Action Settlement is
unfair because it impairs the ability of Opt Outs to litigate claims against the NFL
because Qualified BAP Providers, Qualified MAF Physicians, members of the Appeals
Advisory Panel, and Appeals Advisory Panel Consultants cannot hold their positions if
serving as expert witnesses or consultants for Opt Outs in litigation against the NFL
relating to the subject matter of the Class Action Complaint. (Morey Obj. at 76 nn.86 &
88, Doc. No. 6201.) This objection should be overruled because it proposes a clear
conflict of interest.
Medical professionals have a choice—they can pick one role, or neither,
but not both. It is unreasonable for Objectors to expect that the NFL Parties would agree
to allow a paid expert in an ongoing litigation against the NFL Parties to serve as a
purportedly neutral expert in a Settlement program where the NFL Parties are responsible
for financing Monetary Awards that are in part determined based upon the work of that
expert. Moreover, Objectors make no showing that the universe of potential expert
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witnesses and consultants is so limited that the existence of the Settlement program will
foreclose the retention of experts in litigation. Such a claim would not be credible.
L.

The Objector Signature Requirement Is Appropriate
Public Citizen as potential amicus curiae claims that the objection process

is unnecessarily burdensome and purportedly calculated to discourage objections by
requiring the “signature by hand” of an objecting Settlement Class Member. (Mem. of
Public Citizen at 9, Doc. No. 6214-1.) It argues the provision is contrary to the Federal
Rules of Civil Procedure, and because of its potential impact to discourage the filing of
objections, the “Court should not take into account the number of objections in assessing
the fairness of the settlement.” (Id. at 9-11.) These arguments are without merit.
Public Citizen’s reliance on 28 U.S.C. § 1654 and Federal Rule of Civil
Procedure 23(c)(2)(B)(iv) in support of its argument regarding the impropriety of
requiring a signature is misplaced. Neither provision addresses the topic. Section 1654
merely provides that parties “may plead and conduct their own cases personally or by
counsel as, by the rules of such courts, respectively, are permitted to manage and conduct
causes therein.”

Similarly, Rule 23(c)(2)(B)(iv) allows class members to “enter an

appearance through an attorney.”

Here, Objectors’ counsel is free to appear and

represent clients by filing motions, drafting objections, and, if appropriate, participating
at the Fairness Hearing. But that has no bearing on the Court’s authority to order a
Settlement Class Member to comply with objection procedures that require a handsignature.
In fact, Public Citizen does not cite any precedent in support of its
argument. On the contrary, federal district courts, including the United States District
Court for the Eastern District of Pennsylvania, have recently approved class settlements
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that required objectors to sign by hand. See Decl. of Michael McShane in Supp. of Pls.’
Mot. for Prelim. Approval Ex. A, Agreement of Compromise & Settlement § 11.6, In re
CertainTeed Fiber Cement Siding Litig., MDL No. 2270, Doc. No. 25-2 (E.D. Pa. Sept.
30, 2013) (requiring any objection to “bear the signature of the Settlement Class Member
(even if represented by counsel)”); see also Mem. & Order at 10, Dryer v. Nat’l Football
League, No. 0:09-cv-02182, Doc. No. 270 (D. Minn. Apr. 8, 2013) (“The objector must
sign and date the objection.”).
Finally, it is notable that not a single Settlement Class Member filed an
objection making this argument. Instead, contrary to Public Citizen’s speculation that
counsel for objectors would file objections “on behalf of only one or two clients, rather
than all,” six objections were filed on behalf of ten or more objectors. (See Mem. of
Public Citizen at 10, Doc. No. 6214-1; Alexander Obj., Doc. No. 6237 (37 objectors);
Armstrong Obj., Doc. No. 6233 (28 objectors); Barber Obj., Doc. No. 6226 (17
objectors); Chesley Obj., Doc. No. 6242 (16 objectors); Duerson Obj., Doc. No. 6241 (10
objectors); Miller Obj., Doc. No. 6213 (10 objectors).) In short, Public Citizen’s concern
was not realized, and its objection should be rejected.
M.

Notice Was Proper
The Objectors argue that the Settlement Class Notice is misleading in its

description of the Settlement’s compensation of Death with CTE.

The Objectors’

arguments are meritless; the Notice, as this Court rightly found, meets the requirements
of Rule 23 and due process. (Order ¶ 4, July 7, 2014, Doc. No. 6084.)
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1.

The Objections Relating to the Purported Deficiencies in the Notice
Are Meritless
The Objectors contend that the Settlement Class Notice is “false and

misleading” because it creates the impression that the Settlement Agreement provides
recovery for Death with CTE when, in fact, it provides recovery only for Settlement
Class Members who died with CTE prior to July 7, 2014. (See Morey Obj. at 38-45,
Doc. No. 6201; Duerson Obj. at 29-32, Doc. No. 6241; Alexander Obj. at 2-3, Doc. No.
6237; Heimburger Obj. at 18, Doc. No. 2630 (adopting Morey Objector’s arguments);
Miller Obj. at 7-8, Doc. No. 6213.) This argument is frivolous. The Settlement Class
Notice accurately describes the scope of the recovery provided for Death with CTE. The
Long-Form Notice states clearly:

the Settlement Agreement provides recovery for

“diagnoses of Death with CTE prior to July 7, 2014.” (Long-Form Notice at 6 (emphasis
in original).) Similarly, the Short-Form Notice cautions that the Settlement Agreement
provides recovery only for “certain cases of chronic traumatic encephalopathy or CTE
. . . diagnosed after death.” (Short-Form Notice at 1 (emphasis added).)81
Equally meritless is certain Objectors’ contention that the Settlement
Notice is “ambiguous and misleading” because “[o]ne must turn to other portions of the
Notice, and ultimately to the Settlement Agreement” for a full explanation as to how
Death with CTE is compensated. (Pentz Obj. at 7, Doc. No. 6213.) The notice need only
summarize the litigation and apprise class members of the right and opportunity to
inspect the complete settlement documents, which is clearly satisfied here. Prudential,
148 F.3d at 326-27 (Rule 23(e) notice need only “summarize the litigation and the
81

The case law cited by the Morey Objectors does not require a different outcome. (See
Morey Obj. at 45, Doc. No. 6201.) These cases arise under false advertising or
securities laws and, as such, have no impact on the question before this Court:
whether the notice complies with Rule 23 and due process.
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settlement and . . . apprise class members of the right and opportunity to inspect the
complete settlement documents, papers, and pleadings filed in the litigation.” (internal
quotation marks omitted)); Varacallo v. Mass. Mut. Life Ins. Co., 226 F.R.D. 207, 227
(D.N.J. 2005) (A settlement notice is “designed only to be a summary of the litigation
and the settlement and should not be unduly specific.” (internal quotation marks
omitted)); see also Mendoza v. Tucson Sch. Dist. No. 1, 623 F.2d 1338, 1351 (9th Cir.
1980) (“Notice in a class suit may consist of a very general description of the proposed
settlement.” (citing Grunin v. Int’l House of Pancakes, 513 F.2d 114, 122 (8th Cir.
1975))). Moreover, any Settlement Class Member who wanted more specific information
about the Settlement, beyond the Notice or Settlement Agreement itself, could have
called the toll-free hotline or visited the Settlement Website. See Varacallo, 226 F.R.D.
at 227 (the nature and extent of relief under a settlement agreement “is based on each
Class Member’s individual circumstances and every contingency could not possibly be
summarized in any Notice. Had such been done, the Notice would most certainly have
been too long and complex.”).
Finally, the objection that Class Counsel “compounded the false and
misleading nature of the Notice” through allegedly misleading statements in various news
media should be rejected. (Morey Obj. at 48, Doc. No. 6201.) The Morey Objectors do
not cite a single authority in which a court in this Circuit or elsewhere held a class action
settlement notice to be inadequate under Rule 23 or due process as a result of statements
made to the media about the settlement. Nor could they since the language contained in
the notice itself and the manner of its distribution are the only relevant due process
considerations. See Newberg on Class Actions § 16:20 (4th ed.) (“In reviewing the class
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notice to determine whether it satisfies these requirements, the court must look solely to
the language of the notices and the manner of their distribution.”); Adams v. S. Farm
Bureau Life Ins. Co., 493 F.3d 1276, 1286 (11th Cir. 2007) (same).
2.

The Notice Satisfies the Requirements of Rule 23 and Due Process
Under Rule 23(e)(1) of the Federal Rules of Civil Procedure, when

approving a class action settlement, the district court “must direct notice in a reasonable
manner to all class members who would be bound by the proposal.” Fed. R. Civ. P.
23(e)(1). For classes certified under Rule 23(b)(3), courts also must ensure that class
members receive “the best notice that is practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.” Fed.
R. Civ. P. 23(c)(2)(B); see Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 617 (1997).
Rule 23(c)(2)(B) provides that the “notice must clearly and concisely state in plain, easily
understood language: (i) the nature of the action; (ii) the definition of the class certified;
(iii) the class claims, issues, or defenses; (iv) that a class member may enter an
appearance through an attorney if the member so desires; (v) that the court will exclude
from the class any member who requests exclusion; (vi) the time and manner for
requesting exclusion; and (vii) the binding effect of a class judgment on members under
Rule 23(c)(3).” Fed. R. Civ. P. 23(c)(2)(B).
Due process requires that notice be “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them
an opportunity to present their objections.” Mullane v. Cen. Hanover Bank & Trust Co.,
339 U.S. 306, 314 (1950); DeJulius v. New Eng. Health Care Emps. Pension Fund, 429
F.3d 935, 944 (10th Cir. 2005).
Here, the requirements of Rule 23 and due process have been satisfied.
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First, as this Court held in preliminarily approving the Settlement, “[t]he
form and content of the proposed Long-Form [Settlement Class] Notice and Summary
Notice . . . satisfy the requirements of Rule 23 and the Due Process clause.” (Mem. Op.
at 19, July 7, 2014, Doc. No. 6083.) The Settlement Class Notice was written in plain
and straightforward language and apprised all Settlement Class Members of: the nature
of the action; the definition of the Settlement Class; the Settlement Class claims and
issues; that Settlement Class Members may enter an appearance through an attorney at
the Fairness Hearing; that Settlement Class Members may elect to opt out of the Class
Action Settlement; the binding effect of a class judgment on Settlement Class Members;
the date, time, and location of the Fairness Hearing; the procedures and deadlines for
submitting objections to any aspect of the Class Action Settlement; and the date for
registration for Settlement benefits, including participation in the BAP and receipt of a
Monetary Award or Derivative Claimant Award. (See Mem. Op. at 19, July 7, 2014,
Doc. No. 6083; Long-Form Notice at 18, 20; see also Fed. R. Civ. P. 23(c)(2)(B).) Thus,
the substantive information contained in the Settlement Class Notice was more than
sufficient under Rule 23 and due process. See, e.g., In re Pet Food Prods. Liab. Litig.,
629 F.3d 333, 339-40, 358 (3d Cir. 2010) (affirming lower court’s approval of similar
notice plan); Bradburn Parent Teacher Store, Inc. v. 3M, 513 F. Supp. 2d 322, 329 (E.D.
Pa. 2007) (finding “adequate under the due process clause and Rule 23” notice which
“describes the nature and background of this action and defines the class, Class claims
and consequences of Class membership . . . summarizes the terms of the Settlement,
including information relating to the size of the Settlement Fund; the release provisions
of the settlement; and the attorneys’ fees, expenses, and incentive award”).
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Second, Settlement Class Members were given more than adequate time to
evaluate the Settlement Agreement and elect whether to opt out. It is widely recognized
that 30 to 60 days between mailing of adequate notice and the opt-out deadline satisfies
due process. See, e.g., In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F.
Supp. 450, 562 (D.N.J. 1997) (citing cases). Here, the Court provided approximately 90
days for Settlement Class Members to evaluate the terms of the proposed Settlement
Agreement before requiring them to object or opt out. The duration of the opt-out period
more than satisfies due process.
Third, the dissemination of the Settlement Class Notice through multiple
means ensures that notice has reached an extremely broad audience. Upon information
and belief, Class Counsel mailed the long-form Settlement Class Notice to Settlement
Class Members based on lists maintained by the NFL and/or the National Football
League Players Association.

(See Long-Form Notice; Mem. in Supp. of Prelim.

Approval at 33, June 25, 2014, Doc. No. 6073-5.) Pursuant to the Court’s July 7, 2014
Order, upon information and belief, Class Counsel also published the one-page shortform notice in various publications, including Time, Ebony, People, and Sports
Illustrated, produced television commercials on a combination of broadcast and cable
networks, and published internet banner advertisements on targeted websites and internet
advertising networks. (Order ¶ 4, July 7, 2014, Doc. No. 6084.) The short-form notice
provides similar information in condensed form. (See Short-Form Notice; see Zimmer
Paper Prods., Inc. v. Berger & Montague, P.C., 758 F.2d 86, 90 (3d Cir. 1985) (“It is
well settled that in the usual situation first-class mail and publication in the press fully
satisfy the notice requirements of both Fed. R. Civ. P. 23 and the due process clause.”).)
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Both the Short-Form Notice and Long-Form Notice also are available on
the Settlement Website. The Settlement Website has links to numerous other documents
and information related to the Class Action Settlement, including the Settlement
Agreement, the Court’s preliminary approval order and opinion, Class Counsel’s moving
papers in support of preliminary approval, and the declaration of Judge Layn R. Phillips
in support of preliminary approval. (See Settlement Website.) The Settlement Website
also includes a Frequently Asked Questions page explaining, among other things, the
basics of the Settlement Agreement and how to access additional information, including
through use of a toll-free hotline. (See id.; see also In re Am. Bus. Fin. Servs. Inc.
Noteholders Litig., No. 2:05-cv-232, 2008 WL 4974782, at *11 (E.D. Pa. Nov. 21, 2008)
(approving notice plan that included publication and the establishment of a settlement
litigation website for class members).)
In sum, because Settlement Class Members were given sufficient notice of
the terms of the Settlement Agreement and ample time to evaluate its terms and
determine whether to participate in the Class Action Settlement, object, or opt out of the
Settlement, the Notice easily satisfies the demands of Rule 23 and due process.
N.

Attorneys’ Fees Do Not Counsel Against Approval
As already discussed, the Settlement Agreement’s attorneys’ fees

provision does not counsel against approving the Settlement as fair, reasonable and
adequate. (See supra § I.C.) Certain Objectors contend that the NFL Parties’ agreement
to place $112.5 million into an Attorneys’ Fees Qualified Settlement Fund constitutes an
inappropriate “kicker arrangement reverting unpaid attorneys’ fees to the defendant.”
(Heimburger Obj. at 20-21, Doc. No. 6230; see also Settlement Agreement § 23.7.) Not
so.
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The Settlement Agreement includes an uncapped, inflation-adjusted 65year Monetary Award Fund for making payments to all Retired NFL Football Players
(and their Representative Claimants or Derivative Claimants) who have or receive in the
future a Qualifying Diagnosis. The ultimate amount that the Court orders the NFL
Parties to pay in attorneys’ fees does not affect that uncapped obligation. This is not a
case involving a capped fund, or a common fund—such as the cases cited by Objectors
(see Heimburger Obj. at 20-21, Doc. No. 6230)—where attorneys’ fees directly come
from monies otherwise earmarked for the settlement class. See In re Bluetooth Headset
Prods. Liab. Litig., 654 F.3d 935, 939-40 (9th Cir. 2011) (capped settlement fund);
Lobatz v. U.S. W. Cellular of Cal., Inc., 222 F.3d 1142, 1144-45 (9th Cir. 2000) (same);
In re Citigroup, Sec. Litig. Inc., 965 F. Supp. 2d 369, 401 (S.D.N.Y. 2013) (common
fund). Thus, Settlement Class Members suffer no prejudice.82
CONCLUSION
For the foregoing reasons, the NFL Parties respectfully submit that this
Court should grant final approval of the Settlement Agreement and overrule each of the
objections.

82

Certain Objections also contend that the Settlement Agreement is unfair because the
attorneys’ fees to be requested are too high in comparison to the stage of the litigation
and because counsel is “double dipping” (i) by recovering from the Settlement
Agreement as well as from a Settlement Class Member’s Monetary or Derivative
Award as a result of the contingency fee agreement and (ii) through Class Counsel’s
reservation of the right to petition the Court to set aside up to 5% of each Monetary
Award and Derivative Claimant Award. (See Armstrong Obj. 27-29, Doc. No. 6233;
Alexander Obj. at 5, Doc. No. 6237; Miller Obj. at 6-7, Doc. No. 6213.) These
Objections, and any others on this issue, should be addressed when Class Counsel
submits their petition for attorneys’ fees to the Court.
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Dated: November 12, 2014

Respectfully submitted,
/s/ Brad S. Karp
Brad S. Karp
Theodore V. Wells Jr.
Bruce Birenboim
Lynn B. Bayard
PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP
1285 Avenue of the Americas
New York, NY 10019-6064
Main: 212.373.3000
Fax: 212.757.3990
bkarp@paulweiss.com
twells@paulweiss.com
bbirenboim@paulweiss.com
lbayard@paulweiss.com
Beth A. Wilkinson
PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP
2001 K Street, NW
Washington, DC 20006-1047
Main: 202.223.7300
Fax: 202.223.7420
bwilkinson@paulweiss.com
and
Robert C. Heim (Pa. Atty. ID 15758)
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104-2808
Main: 215.994.4000
Fax: 215.994.2222
Robert.heim@dechert.com
Attorneys for National Football League
and NFL Properties LLC
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Alexander
Objections

Submission
Name

1

Anderson
Objections

#

2

Objector(s)

37

0

1

0

0

1

38

# of Rep.
# of
# of Total
Claimants
Deriv.
Objectors
Claimants
6237

1

# of
Retired
Players

6248

Doc.
No.

APPENDIX A
LIST OF OBJECTORS

Alexander, Liyongo Patrise; Anderson, Charlie;
Arbuckle, Charles E.; Bailey (as Representative of
the Estate of Johnny Bailey, Jr.), Cassandra;
Bronson, Ben; Ceaser, Jr., Curtis; Centers, Larry;
Colbert, Darrell; Colon, Harry; Crooms,
Christopher; Davis, Jerry W.; Denton, Tim;
Dumas, Michael; Ervin, Corris; Field, Doak;
Frank, Baldwin Malcolm; Frazier, Derrick;
Garrett, Murray E.; Glosson, Clyde; Harris,
Roderick; Hicks, Jr., Wilmer K.; Jackson, Patrick
W.; Jones, Gary D.; McCoy, Ryan; Moses, Jerry
James; Newsom, Anthony E.; Olison, Rance;
Owens, John; Pollard, Robert; Pope, Derrick;
Sanders, Glenell; Sanders, Thomas; Scales,
Dwight; Scott, Todd C.; Smith, Frankie; Smith,
Jermaine; Smith, Tyrone; Young, Sr., James A.
Anderson, Curtis
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Armstrong
Objections

6369

6226

6233,
6353

1

1

17

28

# of
Retired
Players

1

0

0

0

0

# of Rep.
Claimants

0

0

0

0

0

1

1

1

17

28

Objector(s)

Armstrong, Ramon; Newton, Jr., Nathaniel;
Brown, Larry; Davis, Kenneth; McGruder,
Michael; Odom, Clifton L.; Teague, George;
Coleman, Drew; DeVaughn, Dennis; Harper,
Alvin; Jones, Ernest; Kiselak, Michael; Loyd,
Jeremy; Lewis, Gary Wayne; Lynch, Lorenzo;
Scales, Hurles; Evans, Gregory; Mims, David;
Ogelsby, Evan; Epps, Phillip E.; Haley, Sr.,
Charles L.; Smith, Kevin Rey; Lewis, Darryl
Gerard; Wilson, Curtis Bernard; Edwards, Sr.,
Kelvin Mack; Levels, Dwayne; Page, Solomon;
McKyer, Tim
Barber, Michael; Bell, Myron; Blake, Jeff; Bowie,
Larry; Coates, Ben T.; Culpepper, Daunte; Curry,
Eric; Hartwell II, Edgerton; McWilliams, Johnny;
Murrell, Adrian; Murrell, Marques; Ross, Derek;
Rudolph, Benjamin; Smith, Anthony; Smith,
Fernando; Smith, Anthony ("Tony"); Wells,
Jonathan
Barnes, Larry Edward

6379

0

# of
# of Total
Deriv.
Objectors
Claimants

Barton, Eric

6356

Doc.
No.

Mrs. Daniel Brabham (on behalf of Daniel
Brabham)

Privileged – Attorney Work Product

3

#

4

Barber
Objections

Submission
Name

5
6

Barnes
Objections
Barton
Objections
Brabham
Objections

7

A-2

Case 2:12-md-02323-AB Document 6422 Filed 11/12/14 Page 183 of 189

Privileged – Attorney Work Product

#

Objector(s)

# of Rep.
Claimants

1

# of
# of Total
Deriv.
Objectors
Claimants

# of
Retired
Players

0

Doc.
No.

0

Submission
Name

1

16

6409

0

1

Carrington, Darren Russell

0

1

1

Carrington
Objections

16

0

0

1

8

6242

0

0

0

1

1

6382

1

0

0

1

0

Chesley, Aloyouis; Cowsette, Delbert; Fox,
Dustin; Graham, James "Scottie"; Grant, Frank;
Jones, Jimmie; Mul-key, Herb; Musgrove, Spain;
Perrin, Lonnie; Pierce, Kurt; Ray, Ricky; Seay,
Virgil; Solomon, Jesse; Stufflebeem, John;
Vactor, Ted; Wilcher, Michael
Cleeland, Mindy (on behalf of Cameron Cleeland)

6220

1

0

0

1

0

Collier, Steven

6414

1

1

0

1

Cosbie, Douglas

6407

0

0

6411

Culver, Jr., Lanell T.

6367

1

Charleston, Jeff

Daniel, Ruth N. (on behalf of William P. Daniel)

6354

Charleston
Objections

Davis, Michael L.

9
10 Chesley
Objections

11 Cleeland
Objections
12 Collier
Objections
13 Cosbie
Objections
14 Culver
Objections
15 Daniel
Objections

16 Davis
Objections
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Fujita, Scott

Flint, Judson

Evans, Troy

Erickson, John Bernard

Scheer, Barbara Dutton; Hughes, Mary M. Dutton

Duncan, James Brian

Duerson, Estate of David; Blue, Estate of Forrest;
Deleone, Thomas; Sullivan, Gerald; Darrow,
Barry; Austin, Ray; Herron, Bruce; Cornell,
John; Noel, Tori; Adamle, Mike
Duff, William

Davis, Leonard B.

6364

6379

6347

6387

6380

6366

6357

6348

6241

6383

1

0

1

1

1

1

0

1

1

8

1

# of
Retired
Players

0

0

1

0

0

0

0

1

0

0

2

0

# of Rep.
Claimants

0

0

0

0

0

0

0

1

0

0

0

0

1

1

1

1

1

1

1

2

1

1

10

1

Objector(s)

Estate of Gilchrist, Carlton Chester

6377

1

# of
# of Total
Deriv.
Objectors
Claimants

Green, Justin

6346

Doc.
No.

Grimm, Daniel

Privileged – Attorney Work Product

#

Submission
Name

17 Davis
Objections
18 Duerson
Objections
19 Duff
Objections
20 Duncan
Objections
21 Dutton
Objections
22 Erickson
Objections
23 Evans
Objections
24 Flint
Objections
25 Fujita
Objections
26 Gilchrist
Objections
27 Green
Objections
28 Grimm
Objections
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Jordan, Steven

Jones, Kirk C.

Jones, Katherine; Jones, Preston

Jax, James Garth
Johnson, Duane "Troy"

Hetherington, Chris

Heimburger, Craig; Heimburger, Dawn

Hawkins, Mary (on behalf of Ross C. Hawkins)

6222

6219

6375

6396

6235

6236
6395

6394

6230

6373

0

0

0

1

1

1

1
1

1

1

0

# of
Retired
Players

0

1

1

1

0

0

0

0
0

0

0

1

# of Rep.
Claimants

0

0

0

0

0

0

1

0
0

0

1

0

1

1

1

1

1

1

2

1
1

1

2

1

Objector(s)

Kinard, John (On Behalf of Frank Kinard,
Deceased)

6390

1

# of
# of Total
Deriv.
Objectors
Claimants

Komlo, Estate of William "Jeff"

6379

Doc.
No.

LaPlatney, Karen (on behalf of Joseph P. O'
Malley)
Lerer, Ben

Privileged – Attorney Work Product

#

Submission
Name

29 Hawkins
Objections
30 Heimburger
Objections
31 Hetherington
Objections
32 Jax Objections
33 Johnson
Objections
34 Jones
Objections
35 Jones
Objections
36 Jordan
Objections
37 Kinard
Objections

38 Komlo
Objections
39 LaPlatney
Objections
40 Lerer
Objections
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Miller, Cleo; Flint, Judson; Underwood, Elmer;
Clark, Sr., Vincent; Smerlas, Fred; Jones, Ken;
Rourke, Jim; Piccone, Lou; Wilkins II, James
David; Jackson, Robert
Minor, Claudie D., Jr.

Meinert, Carmerita (on behalf of Dale Meinert)

McGraw, Jonathan

McFarland, James D.

Mayberry, James

Mauck, Carl

Levitt, Chad

6389

6363

6213

6408

6378

6400

6388

6405

6391

1

1

1

10

0

1

1

1

1

1

# of
Retired
Players

0

0

0

0

0

1

0

0

0

0

0

# of Rep.
Claimants

0

0

0

0

0

0

0

0

0

0

0

1

1

1

1

10

1

1

1

1

1

1

Objector(s)

Minor, Travis

6376

1

# of
# of Total
Deriv.
Objectors
Claimants

Moore, Evan

6399

Doc.
No.

Moore, Eugene

Privileged – Attorney Work Product

#

Submission
Name

41 Levitt
Objections
42 Mauck
Objections
43 Mayberry
Objections
44 McFarland
Objections
45 McGraw
Objections
46 Meinert
Objections
47 Miller
Objections
48 Minor
Objections
49 Minor
Objections
50 Moore
Objections
51 Moore
Objections
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Polk, Da Shon
Quillan, Frederick David

Perfetto, Eleanor M. (on behalf of Ralph R.
Wenzel)
Petersen, Ted

O'Hanley, Louise A. (on behalf of decedent Ross
O'Hanley)
Owens, Susan (Widow of R.C. Owens, Deceased)

Neufeld, Ryan

Ndukwe, Chinedum K.

Ndukwe, Ikechuku

Morey, Sean; Faneca, Alan; Hamilton, Ben;
Royal, Robert; Cartwright, Roderick "Rock";
Rohrer, Jeff; Considine, Sean

6402

6404
6381

6360

6371

6210

6362

6406

6393

6410

6201

1

1

1
1

1

0

0

0

1

1

1

7

# of
Retired
Players

0

0

0

0
0

0

1

1

1

0

0

0

0

# of Rep.
Claimants

0

0

0

0
0

0

0

0

0

0

0

0

0

1

1

1

1
1

1

1

1

1

1

1

1

7

Objector(s)

Romberg, Brett

6384

1

# of
# of Total
Deriv.
Objectors
Claimants

Saturday, Jeffrey

6358

Doc.
No.

Sawyer, John

Privileged – Attorney Work Product

#

Submission
Name

52 Morey
Objections
53 Ndukwe
Objections
54 Ndukwe
Objections
55 Nuefeld
Objections
56 O'Hanley
Objections
57 Owens
Objections
58 Perfetto
Objections
59 Peterson
Objections
60 Polk Objections
61 Quillan
Objections
62 Romberg
Objections
63 Saturday
Objections
64 Sawyer
Objections
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Utecht, Ben

Trejo, Stephen

David Thomas

Taylor, Willie T.

Taylor, Jay

Stewart, Alexander

Stewart, Andrew

Stern, Sally Miketa (on behalf of Andrew Miketa)

Steinbach, Eric

Slack, Reginald; Rice, Matthew

6372

6243

6385

6398

6397

6403

6392

6175

6355

6401

6223

1

1

1

1

1

1

1

1

1

0

1

2

# of
Retired
Players

0

0

0

0

0

0

0

0

0

0

1

0

0

# of Rep.
Claimants

0

0

0

0

0

0

0

0

0

0

0

0

0

1

1

1

1

1

1

1

1

1

1

1

1

2

Objector(s)

Villapiano, Philip J.

6412

1

# of
# of Total
Deriv.
Objectors
Claimants

Werner, Clyde

6345

Doc.
No.

Williams, Eric

Privileged – Attorney Work Product

#

Submission
Name

65 Slack
Objections
66 Steinbach
Objections
67 Stern
Objections
68 Stewart
Objection
69 Stewart
Objections
70 Taylor
Objections
71 Taylor
Objections
72 Thomas
Objections
73 Trejo
Objections
74 Utecht
Objections
75 Villapiano
Objections
76 Werner
Objections
77 Williams
Objections
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Williams, Estate of Delano Roper

6361

6221

1

0

0

# of
Retired
Players

0

0

1

1

# of Rep.
Claimants

0

0

0

0

1

1

1

1

Objector(s)

Wilson, Jean (on behalf of Gerald Wilson)

6379

1

# of
# of Total
Deriv.
Objectors
Claimants

Wire, Coy

6374

1

Doc.
No.

Worrell, Cameron

0

205

0

4

1

18

6386

183

Zeno, Lance

Privileged – Attorney Work Product

#

Submission
Name

78 Williams
Objections
79 Wilson
Objections
80 Wire
Objections
81 Worrell
Objections
82 Zeno
Objections

TOTALS…………………………………………………………………………

Note: These totals include both timely and untimely filings—six submissions were untimely: the Anderson Objections, the Cosbie
Objections, the Hetherington Objections, the Johnson Objections; the Mauck Objections, and the Werner Objections. In addition, the
Morey Objections include four Retired NFL Football Players (Sean Morey, Ben Hamilton, Robert Royal, and Roderick “Rock”
Cartwright) who opted out of the Settlement Agreement and, as a result, are no longer proper Objectors.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: NATIONAL FOOTBALL LEAGUE:
PLAYERS' CONCUSSION
INJURY LITIGATION
Kevin Turner and Shawn Wooden,
on behalf ofthemselves and
others similarly situated,
Plaintiffs,

No. 2:12-md-02323-AB
MDL No. 2323

CIVIL ACTION NO: 14-cv-0029
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Med. 20 (1998).
20.

Attached as Exhibit 19 is a true and correct copy of Jacob S. Elkins et al.,
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CLAIMS ADMINISTRATOR UPDATE
(THROUGH 11/9/14)

NFL 1002

WEBSITE VISITORS BY STATE

TABLE 1
Location

Row

Unique Visitors

Visits

Average Actions¹ Average Time
Per Visit
(Minutes)

Bounce Rate²

1.

California

5,762

6,014

2

1

76.3%

2.

Texas

4,169

4,422

2

1

73.6%

3.

Florida

3,969

4,185

2

1

77.0%

4.

New York

3,606

3,858

2

1

73.7%

5.

Illinois

2,331

2,406

2

<1

79.9%

6.

Pennsylvania

2,298

2,363

2

<1

78.6%

7.

Georgia

2,076

2,212

2

1

73.6%

8.

Virginia

1,945

2,026

2

<1

80.8%

9.

New Jersey

1,867

1,935

2

<1

80.2%

10.

Ohio

1,856

1,916

2

1

76.5%

11.

North Carolina

1,802

1,895

2

1

78.8%

12.

Michigan

1,746

1,798

2

<1

79.1%

13.

Unknown

7,930

8,680

3

3

73.7%

14.

Other

23,370

24,196

2

<1

78.7%

15.

Totals

64,727

67,906

2

1

77.0%

¹ An action occurs anytime the visitor views a new webpage, follows a link or takes any other action on the website.
² The Bounce Rate is the percentage of visitors who leave website after viewing only one page.

CHART 1: WEBSITE VISITS FREQUENCY MAP

© 2014 BrownGreer PLC.
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NFL 1002

CLAIMS ADMINISTRATOR UPDATE
(THROUGH 11/9/14)

TABLE 2

SIGN-UPS FOR FUTURE INFORMATION

1.

Website

2,350

247

Attorney for
Player
or Family
85

2.

Call Center

1,093

11

18

635

121

1,878

3.

P.O. Box

13

0

4

8

0

25

4.

Email

17

1

9

14

2

43

5.

Totals

3,473

259

116

1,375

312

5,535

6.

Change Since Last Report

23

2

5

13

3

46

Sign-Up Method

Row

Authorized
Rep

Family
Member

Other/
Unknown

Total

718

189

3,589

CHART 2: WEEKLY INFORMATIONAL SIGN-UPS

1,800
1,600
1,400
1,200
1,000
800
600
400
200
0
7/14
Email
P.O. Box
Call Center
Website
Total

7/21

7/14
0
0
3
17
20

7/21
0
0
5
129
154

7/28
7/28
0
5
626
984
1,769

8/4

8/11

8/4
0
4
259
424
2,456

8/18

8/11
0
1
225
370
3,052

8/25

8/18
0
5
184
321
3,562

9/1

8/25
0
0
104
179
3,845

9/8

9/1
0
4
69
131
4,049

9/15

9/8
0
1
71
123
4,244

9/15
5
1
55
116
4,421

9/22

9/29

9/22
3
1
58
90
4,573

6,000
5,000
4,000
3,000
2,000
1,000
0
10/6

9/29
4
0
69
106
4,752

10/13

10/6
11
0
42
131
4,936

10/20

10/13
3
1
56
92
5,088

10/27

10/20
7
2
26
78
5,201

11/3

10/27
4
0
26
264
5,495

11/3
6
0
03
34
5,535

CLAIMANT CORRESPONDENCE AND CLAIMS ADMINISTRATOR RESPONSES

TABLE 3
Row

Retired
Player

Representation Status

1.

Pro Se or Unknown

2.

Represented

3.
4.

Letters /
Emails
Received
73

Responses
Response
Sent
Not Required

Response FAQs4
FAQ 6

FAQ 14

FAQ 21

FAQ 26

Other

58

15

11

1

4

12

3

17

12

5

1

0

0

3

0

Totals

90

70

20

12

1

4

15

3

Change Since Last
Report

5

5

0

2

0

1

0

1

POTENTIAL OPT-OUT SUMMARY

TABLE 4

Elements Included with Opt-Out Request
Row

Representation Status

Total
Received

Printed
Name

Address

Phone
Number

DOB

Gov't ID

Dated
Personal
Signature

1.

Pro Se or Unknown

144

144

143

132

139

137

140

2.

Represented

90

90

89

80

88

87

89

3.

Totals

234

234

232

212

227

224

229

4.

Change Since Last Report

0

0

0

0

0

0

0

3

Call Center sign-ups for the prior week were not available at the time of the report. Sign-up information for the week of 11/3 - 11/9 will be updated in the following report.

4

The sum of all Response FAQs will not equal the total number of responses sent, because some responses require reference to multiple FAQs and other responses do not require any reference to FAQs.

© 2014 BrownGreer PLC.
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Former N.F.L. Players Face Deadline to Opt Out
of Concussion Settlement
By KEN BELSON and BILL PENNINGTON

OCT. 14, 2014

N.F.L. players had until midnight Tuesday to declare whether they would
opt out of the proposed settlement between the N.F.L. and about 5,000
former players who said the league had hid the dangers of concussions
from them.
Retired players, not only those who sued the league, had to notify the
court that they would not accept the terms of the settlement and preserve
their right to continue fighting the N.F.L. in court.
Several groups of retired players have failed to persuade United States
District Judge Anita B. Brody to modify the proposed settlement, which
offers up to $5 million for retired players with severe neurological
conditions.
The judge said that players with concerns about the settlement could
voice them at a fairness hearing scheduled for Nov. 19 in Philadelphia.
The judge may decide to ask the league and plaintiffs’ lawyers to
rework the settlement if an unusually high number of players opt out of
the settlement or if they make particularly persuasive arguments at the
hearing.
There is no precise percentage of opt-outs needed to persuade a judge
to force the sides back to the negotiating table.
A court administrator will divulge the number of players who have
opted out by Nov. 3.

http://www.nytimes.com/2014/10/15/sports/football/former-nfl-players-face-deadline-to-opt-out-of-concussion-settlement.html?_r=0
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Some players, and the family of Junior Seau, who committed suicide,
have already said they would opt out of the settlement. But in a recent
court filing, lawyers said only a handful of players had thus far opted out.
The odds of winning a second legal challenge can be slim. Fred Dryer
and several other N.F.L. retirees opted out of a settlement between the
league and players who wanted to be compensated for the use of their
images. Dryer’s second case against the league was denied last week.
Critics of the current settlement contend that it does not cover enough
illnesses and that players receive less money if they were in the league for
fewer years even though a devastating concussion could occur at any time
in one’s career.
If Brody approves the settlement, with or without any significant
changes, players who have not accepted the deal can still appeal. No cash
awards would be paid until all appeals were exhausted.
GIANTS SIGN OGLETREE The Giants signed the veteran wide
receiver Kevin Ogletree as a free agent and placed cornerback Trumaine
McBride and receiver Victor Cruz on injured reserve. Cruz tore the patellar
tendon in his right knee in Sunday’s loss to the Eagles and McBride, who
had been the team’s nickel cornerback, broke his thumb in the game.
Ogletree, 27, has played six seasons in the N.F.L., most notably with
the Cowboys. He has 78 career receptions for 999 receiving yards and 6
touchdowns. He was often a thorn in the side of his new team when he was
a Cowboy, catching 18 passes for 143 yards and 2 touchdowns against the
Giants. Last season, Ogletree was with the Tampa Bay Buccaneers and the
Detroit Lions. He was expected to be Detroit’s third receiver this season,
but did not play in the first two regular-season games and was released
Sept. 20.
The Giants also added the free-agent cornerback Chandler Fenner,
who has periodically been on the team’s practice squad. He was released
by the team on Oct. 5. BILL PENNINGTON
MORE TIME IN LOS ANGELES The Los Angeles City Council on
Tuesday gave the developer A.E.G. another six months to lure an N.F.L.

http://www.nytimes.com/2014/10/15/sports/football/former-nfl-players-face-deadline-to-opt-out-of-concussion-settlement.html?_r=0
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team to the nation’s second-largest city.
Without discussion, the council extended A.E.G.'s 2012 agreement.
The original deal was set to expire on Saturday, but the new deadline to
obtain a team commitment is April. (AP)
DOLPHINS LINEMAN REINSTATED The Miami reserve
defensive lineman Derrick Shelby was reinstated from his suspension,
which came after he was arrested on misdemeanor charges of resisting
arrest and trespassing at a nightclub. He had been suspended eight days
without pay. (AP)
A version of this article appears in print on October 15, 2014, on page B14 of the New York edition
with the headline: Former Players Face Deadline to Opt Out of Concussion Settlement.

© 2014 The New York Times Company
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For Retirees, Decision on Concussion Settlement
Will Not Be a Simple One
N.F.L. Concussion Settlement Divides Former Players

By KEN BELSON

JULY 22, 2014

Class-action settlements are often messy. When enough aggrieved people
are thrown together, it is natural that some of them will be unhappy with a
deal that is a result of a negotiation between parties trying to avoid a long,
expensive trial with an uncertain outcome.
The proposed settlement in the case brought by more than 4,500
retired N.F.L. players who claim the league hid from them the dangers of
concussions is similar. Asking 10 retired players what they think of the
settlement might elicit 10 opinions.
In the coming weeks, though, the 20,000 retired players and their
beneficiaries will have to make a final decision to accept the proposed
deal, which includes an unlimited number of cash awards for a small set of
severe neurological conditions; to opt out and perhaps sue the league for
more; or to object and possibly appeal the settlement.
To make informed choices, retired players will have to pore over the
settlement, consult their lawyers and doctors and consider their own
health and financial needs. They will also have to weigh a host of
arguments for and against accepting the plan.
Jeff Nixon, who played for the Buffalo Bills from 1979 to 1982, is
among those who view the settlement as the best of several bad options.
Going to trial, he said, was no slam dunk because the players would have

http://www.nytimes.com/2014/07/23/sports/football/nfl-concussion-settlement-divides-former-players.html?_r=0
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to clear several significant legal hurdles, most notably the league’s
argument that the collective bargaining agreement governed player
injuries.
“The lawyers fought as hard as they could and got as much as they
could from the settlement,” said Nixon, who writes a blog about the
settlement. “To continue litigation was pretty risky.”
The settlement, he said, will get money into the hands of the former
players who are in the worst shape, such as those with Parkinson’s disease
or Alzheimer’s disease, and will act as an insurance policy for players
whose health might deteriorate.
“We didn’t get everything we wanted, but we got the N.F.L. to say,
‘We’ll give you guys money if you have symptoms,’ ” he said. “The bottom
line is if you’ve got impairments and symptoms, you’ll get paid.”
There are many retired players, though, who say the settlement is
irreparably flawed, and seven of them took the unusual step Monday of
asking a federal appeals court to intervene to correct what they see as
deficiencies.
Sean Morey, Alan Faneca and five other former players argued that
most retirees would never see any money because many of their ailments
would not be covered by the settlement. “The class, as certified, is
doomed,” they wrote in their filing.
They noted that players who had been found to have chronic
traumatic encephalopathy, or C.T.E., a degenerative brain disease closely
related with Alzheimer’s disease, and who had died before the settlement
was finalized, could receive up to $4 million. Anyone with a diagnosis of
C.T.E. after the settlement was finalized could not receive an award.
Christopher Seeger, one of the lead lawyers for the plaintiffs in the
class action, said the objectors had misread the settlement. The families of
dead players who were found to have C.T.E. might receive awards because
the players could no longer receive a diagnosis. C.T.E. was not included for
living players because the settlement would cover those symptoms if they
were to develop.

http://www.nytimes.com/2014/07/23/sports/football/nfl-concussion-settlement-divides-former-players.html?_r=0
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“Going forward, any retired player who is sick with a qualifying
condition will get compensated, as C.T.E. cannot be currently diagnosed in
living people,” he said. “Whether you have C.T.E. or not, or whether or not
you can prove you have C.T.E., if you have symptoms of a qualifying
condition, you will be compensated.”
Susan Owens, whose husband, R. C. Owens, played for the San
Francisco 49ers, the Baltimore Colts and the Giants and died two years ago
from Alzheimer’s disease, raised another potential inconsistency. Under
the settlement, younger retired players would receive larger awards than
older players on the presumption that head trauma from playing football,
and not old age, had contributed to their severe neurological conditions.
But Owens pointed to research by the Mayo Clinic and others who
found that people with early-onset Alzheimer’s often get the disease
because it runs in their families. Other research, though, has shown that
moderate or severe brain trauma may raise the risk of developing
Alzheimer’s disease.
Owens said her husband might have had Alzheimer’s disease years
before he received a diagnosis because he did not want to admit he was
losing his memory. If he had received a diagnosis earlier, he might have
been eligible for more money.
“My husband would never admit to anything,” said Owens, who has
said she might file an objection. “He was an expert at not letting people
know how he was.”
Retired players will also have to consider Article XI of the settlement,
which essentially says that state and federal governments have the right to
recover expenses associated with treatment for a player’s illness. If a player
were eligible for a $500,000 award and Medicare had paid $200,000 to
treat his condition, the player would receive only $300,000.
The problem for players is figuring out how much the government has
spent. A liens administrator will be appointed to determine those amounts,
but players may not get answers until after the settlement has been
completed. That means they may not know what they could receive until it

http://www.nytimes.com/2014/07/23/sports/football/nfl-concussion-settlement-divides-former-players.html?_r=0
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is too late, said Michael Kaplen, a lawyer who represents clients with
traumatic brain injuries.
“Unless they know what the numbers are, then how can they decide
whether to opt out?” he asked.
Seeger, the plaintiffs’ lawyer, said that in other settlements he had
worked on, he negotiated a fixed deduction that was drastically lower than
the amount that the recipients owed. The government, he said, prefers the
certainty of receiving small amounts from every recipient rather than
spending years trying to claw back money from many people.
“The government likes these deals because rather than chasing these
people individually, they can receive a fixed amount for each disease,” he
said.
Seeger said he was actively negotiating deductions now.
A version of this article appears in print on July 23, 2014, on page B13 of the New York edition with
the headline: For Retirees, Decision on Concussion Settlement Will Not Be a Simple One.

© 2014 The New York Times Company
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Revised NFL concussion settlement gets U.S.
judge's preliminary OK

The NFL shield logo is displayed on a field goal post at Heinz Field in September 2013. A judge has approved a
multimillion-dollar preliminary settlement offer between the NFL and lawyers for the more than 4,500 former players
seeking damages for concussion-related injuries. (Keith Srakocic / Associated Press)

By SAM FARMER
JULY 7, 2014, 7:12 PM

T

he NFL is one step closer to closing the books on a landmark concussion lawsuit.

U.S. District Judge Anita B. Brody on Monday granted preliminary approval of a settlement that
would compensate retired NFL players suffering the long-term effects of head injuries. The
agreement figures to cost the NFL several hundred million dollars, although there is no specific
limit on how much the league might be required to pay eligible retirees.
Brody had rejected the original proposal in January because the sides had not provided enough
evidence that a limit of $675 million in compensatory damages would be sufficient to cover all the
injured parties during the 65-year life of the deal. There are more than 5,000 plaintiffs, and the
http://www.latimes.com/sports/nfl/la-sp-nfl-settlement-20140708-story.html
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settlement would cover more than 20,000 retirees.
A revised proposal was submitted two weeks ago, and Brody's approval was widely expected.
"A class action settlement that offers prompt relief is superior to the likely alternative — years of
expensive, difficult and uncertain litigation, with no assurance of recovery, while retired players'
physical and mental conditions continue to deteriorate," the judge wrote.
Retired players will receive packets in the coming weeks that explain the terms of the settlement.
They have the ability to opt out of the agreement, making them ineligible to receive money from
this agreement but preserving their right to sue the league on their own. If they do not opt out,
players will be deemed in favor of the deal and will thereby be giving up any right to sue the
league over head injuries.
A fairness hearing on the final settlement has been set for Nov. 19.
Legal experts say players who might choose to opt out of the settlement would face a difficult fight
to recover any damages from the league on their own.
"One thing we know by the nature of this litigation is it will take a substantial number of years
and substantial expense to do it," said Stanford law professor William B. Gould, former chairman
of the National Labor Relations Board. "I think it's unlikely that the NFL is going to enter into
new comprehensive settlements."
The only players who would be eligible to receive money under the settlement are those who were
retired when Brody gave her preliminary approval. So, for instance, if a player retired Tuesday or
later he would not be eligible.
In a written statement, Christopher Seeger and Sol Weiss, co-lead counsels for the plaintiffs, called
the agreement "an extraordinary settlement for retired NFL players and their families — from
those who suffer with neuro-cognitive illnesses today, to those who are currently healthy but fear
they may develop symptoms in the future."
The NFL got some concessions for lifting the spending cap. Among them, the league can contest
an unlimited number of claims and/or monetary awards. Under the previous proposal, the league
was limited to 10 such challenges per year.
"We are grateful to Judge Brody for her guidance and her thoughtful analysis of the issues as
reflected in the comprehensive opinion she issued" Monday, NFL Senior Vice President Anastasia
Danias said in a written statement.
The original settlement was to cost the league about $870 million, which was to include $112
http://www.latimes.com/sports/nfl/la-sp-nfl-settlement-20140708-story.html
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million for the plaintiffs' lawyers and $90 million for baseline physical exams, concussion research
and education, along with associated fees.
The settlement Brody granted preliminary approval to provides benefits for retired players and
their families, as well as a separate fund to offer all eligible retirees a comprehensive medical exam
and follow-up benefits, and an injury-compensation fund for retirees who have suffered cognitive
impairment. Former players would not need to demonstrate their injuries were caused by football
to receive compensation.
The proposed settlement features payouts of as much as $5 million for players suffering from
amyotrophic lateral sclerosis, or Lou Gehrig's disease; as much as $4 million to the families of
brain-damaged athletes who committed suicide; up to $3 million for cases of dementia; and lesser
amounts for other ailments. Players with milder forms of dementia might receive treatment but
not payouts.
In May, seven retired players filed a motion to intervene in the concussion litigation, claiming the
settlement proposal didn't represent the interests of all players.
The players — Roderick Cartwright, Sean Considine, Alan Faneca, Ben Hamilton, Sean Morey,
Jeff Rohrer and Robert Royal — said the proposed settlement was a "lousy deal" for the retirees
and "a great deal for the NFL and class counsel."
Twitter: @LATimesfarmer
Copyright © 2014, Los Angeles Times
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August 29, 2013

N.F.L. Agrees to Settle Concussion Suit
for $765 Million
By KEN BELSON

The National Football League has agreed to pay $765 million to settle a lawsuit brought by
more than 4,500 players and their families, largely closing the legal front in the league’s battle
against accusations that it concealed what it knew about the dangers of repeated hits to the
head.
The settlement, announced Thursday, will be seen as a victory for the league, which has nearly
$10 billion in annual revenue and faced the possibility of billions of dollars in liability payments
and a discovery phase that could have proved damaging if the case had moved forward.
The league has changed its rules to make the game safer and modified its medical protocols for
concussions as mounting scientific evidence in recent years linked head trauma sustained on the
field to long-term cognitive damage. Among the terms of the agreement is that the settlement
is not to be regarded as an admission of guilt by the league.
“The settlement seems low considering the number of claimants and the severity of their
conditions, but it also shows the uphill climb in proving the league was responsible for the
players’ injuries,” said Michael LeRoy, who teaches labor law at the University of Illinois at
Urbana-Champaign. “The league is keenly sensitive to its public image. It changes the
conversation and really lets the air out of the publicity balloon.”
The case was widely considered a possible reckoning for the N.F.L., which has been criticized in
recent years after dozens of former players were found to have chronic traumatic
encephalopathy, or C.T.E., a degenerative brain disease similar to Alzheimer’s disease. It is
believed to be caused only by repeated head trauma. While the settlement closes a legal case for
the league, brain trauma among current and former players may continue to vex a sport that
embraces violent collisions.

“Settlement on concussions not gonna make up for early death, forgetting kids name and
restINofPRO FOO
MORE

stuff that come w/ brain trauma,” the former N.F.L. player Aaron Curry, who was not part
of
Steelers
Fa
the suit, said on Twitter.
Terrible To

Find Little

Lawyers for the plaintiffs were eager to reach a settlement because many of their clients have

Read More »
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debilitating neurological problems that need attention. Without a deal, a legal remedy might
have taken years, with no guarantee that the courts would rule in favor of the players.
“The big picture was we got immediate care to the retired players, and I think we accomplished
that,” Christopher Seeger, a lawyer for the plaintiffs, said.
A court-appointed mediator helped the two sides reach the settlement; it now needs approval
from Judge Anita B. Brody of United States District Court in Philadelphia.
The money would be used for medical exams, concussion-related compensation and a program
of medical research for retired players and their families. The money, which may not be
distributed for many months, will be available to all retired players with neurological problems,
not just the plaintiffs. The N.F.L. also agreed to pay legal fees for the plaintiffs’ lawyers, a sum
that could reach tens of millions of dollars.
The pool of beneficiaries could be smaller or larger than the number of plaintiffs in the case,
depending on how many retired players with neurological problems come forward. The
settlement does not cover current players.
“Rather than litigate literally thousands of complex individual claims over many years, the
parties have reached an agreement that, if approved, will provide relief and support where it is
needed at a time when it is most needed,” Layn Phillips, the mediator, said in a statement.
The settlement will include $675 million for players or the families of players who sustained
cognitive injury. As much as $75 million will be set aside for baseline medical exams. A $10
million research fund will be established. Assuming Judge Brody signs off, the deal could take
about 180 days for the players to start receiving compensation, Mr. Seeger said.
Mr. Seeger added that the players would not have to prove that their health issues were the
result of head injuries sustained in the N.F.L. Compensation will be based solely on a player’s
age and years in the league, not the position he played or the number of concussions he might
have sustained.
If the deal is approved, approximately half of the settlement amount will be paid over the next
three years, with the balance issued over the next 17 years.
“This agreement lets us help those who need it most and continue our work to make the game
safer for current and future players,” Jeffrey Pash, the N.F.L.’s executive vice president, said.
Kevin Turner, 44, a former fullback for the Philadelphia Eagles and the New England Patriots
who has had A.L.S., also known as Lou Gehrig’s disease, for four years, said he was happy with
http://www.nytimes.com/2013/08/30/sports/football/judge-announces-settlement-in-nfl-concussion-suit.html?pagewanted=all&pagewanted=print&_r=0
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the settlement because it will provide money to needy players like himself and avoid years of
potential litigation.
“I thought five years would be great and maybe I could live to see that,” said Turner, who
spends about $8,500 a month on medicine and doctor visits, some of which is covered by
existing N.F.L. health plans, which will remain in effect regardless of the settlement. “There will
always be people who said there should have been more, but they are probably not the ones
with A.L.S. and at home.”
Turner said he and other plaintiffs wanted to raise awareness about their injuries, not hurt the
N.F.L. But the case threatened to contribute to the waves of negative publicity the league
received in recent years as researchers began examining the brains of former players.
C.T.E. was found in the brain of the former Eagles defensive back Andre Waters after his
suicide in 2006. Since then, the disease has been found in nearly every former player whose
brain was examined. (C.T.E. can be diagnosed only posthumously.) Most notably, the former
N.F.L. linebacker Junior Seau was found to have the disease after he committed suicide last
year, and in 2011, Dave Duerson, a former Chicago Bears player, shot himself in the chest,
saying in a note that he wanted his brain donated for research. Doctors determined that
Duerson had C.T.E.
“On the eve of a new season, to put this litigation in the past, has to be the best news for the
N.F.L.," said Robert Boland, who teaches sports management at New York University.
The plaintiffs said that the N.F.L. took until 2010 to properly warn players about how
concussions could affect their brain functions long after they had retired. They said that the
league did so despite scientific evidence to the contrary, and that the league failed to regulate
the sport in a manner that would prevent brain injuries. Many players said they sustained
multiple concussions that were improperly treated by team medical personnel.
The N.F.L. denied it knowingly misled players about head injuries and said it relied on the best
science available at the time to create its concussion policies. It argued that the collective
bargaining agreements signed by the league and its players union should govern any disputes,
not the courts.
Judge Brody was expected to rule on the league’s motion to dismiss in July, three months after
she heard oral arguments by the lawyers representing both sides. Instead, she appointed a
mediator to work with the league and the plaintiffs to see if a settlement could be reached out of
court. Mediators do not make binding rulings, but instead try to help the participants to narrow
their differences.
http://www.nytimes.com/2013/08/30/sports/football/judge-announces-settlement-in-nfl-concussion-suit.html?pagewanted=all&pagewanted=print&_r=0
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The first concussion-related cases against the N.F.L. and Riddell, the helmet manufacturer,
were filed more than two years ago. To streamline adjudication, the cases were consolidated in
federal court in Philadelphia a year ago. Riddell did not agree to take part in the settlement. The
plaintiffs’ lawyers will continue their case against the company.
The size of the N.F.L. settlement could motivate other athletes to sue their leagues, including
the N.C.A.A. But those players may not get as far as the N.F.L. retirees if they are unable to
show that a league or governing body knowingly withheld information about the dangers of
head injuries.
“The big difference between the N.F.L. and other cases is that in the N.F.L. case, the league
may have known more than the players and taken active steps to misinform them,” said Gabe
Feldman, the director of the sports law program at Tulane University. “But as far as I know, we
don’t have that in other leagues. That won’t necessarily stop other lawsuits, but it will prompt
other leagues to get ahead of this.”

http://www.nytimes.com/2013/08/30/sports/football/judge-announces-settlement-in-nfl-concussion-suit.html?pagewanted=all&pagewanted=print&_r=0
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Abstract
It has been hypothesized that exposure to repetitive head trauma from contact sports over a long-playing career may
eventuate in an increased risk of late-life cognitive impairment. There are currently two competing hypotheses about
the possible mechanism underlying such impairment. One is the presence of a unique neurodegenerative disorder known
as ‘‘chronic traumatic encephalopathy’’ (CTE). The other is diminished cerebral reserve leading to the earlier clinical
expression of age-related neurodegenerative diseases such as mild cognitive impairment (MCI) and Alzheimer’s disease
(AD). The present study examined informant AD8 inventory data in a sample of 513 retired National Football League
(NFL) players. These data were indicative of possible cognitive impairment in 35.1% of this relatively young sample.
A comparison of neurocognitive profiles in a subsample of this group to a clinical sample of patients with a diagnosis
of MCI due to AD revealed a highly similar profile of impairments. Overall, the data suggest that there may be an
increased prevalence of late-life cognitive impairment in retired NFL players, which may reflect diminished cerebral
reserve. The findings are considered preliminary, but emphasize the need for larger, controlled studies on this issue.
(JINS, 2013, 19, 873–880)
Keywords: Concussion, Football, Sports, CTE, MCI

A follow-up survey focused on memory complaints was sent
to all respondents who were over the age of 50 (1754), and this
survey was returned by 758 retirees (43%).
This survey included reporting of the clinical diagnosis
of mild cognitive impairment (MCI) and Alzheimer’s
disease (AD), along with subjective complaints of memory
impairment. Retired players with a history of three or more
concussions had a five-fold increase in diagnosed MCI, and a
three-fold increase in subjective memory problems compared
to players with no history of concussion. Only 33 retired
players (1.3%) reported having been diagnosed by a physician as having AD, and there was no apparent effect of
concussion history on risk of AD diagnosis. Although the
overall incidence of AD was low, this was a relatively young
sample, and the incidence was higher than would be expected
for the general population (age-adjusted prevalence ratio 5
1.37). This study was the first attempt to systematically explore
late-life cognitive impairments in retired NFL players, and the
results suggested the possibility of an increased incidence
of late-life cognitive impairment, including MCI and AD, in
comparison to the general population.

INTRODUCTION
There has been widespread media coverage and speculation
regarding the late-life or post-retirement risks of cognitive
impairment in athletes who engaged in sports involving repetitive head trauma. In contrast, there has been very little in the
way of peer-reviewed scientific literature involving data that
suggests any such risk. In 2005, we (Guskiewicz, et al., 2005)
reported the results of a survey of retired NFL players that
suggested a possible association between the number of
concussions incurred during a player’s career, and the risk of
late-life cognitive impairment. In that study, an initial general
health survey was sent to all 3683 living members of the retired
players association; this survey included questions regarding
concussion history. Of those, 2552 surveys were returned
(69%), and of that group, 61% of players reported sustaining
at least one concussion, and 24% reported sustaining three
or more concussions during their professional playing career.
Correspondence and reprint requests to: Christopher Randolph, 1 East
Erie, Suite 353, Chicago, IL 60611. E-mail: crandol@lumc.edu
873

Case 2:12-md-02323-AB Document 6422-7 Filed 11/12/14 Page 3 of 9
874
This study had limitations, however, and the most serious of
these was that it was based upon data derived from general
health questionnaires completed by the former player and
closest relative. Despite reasonably good response rates for
a survey (69%, 43%), there is always a risk of ascertainment
bias, and this could have resulted in an overestimation of the
incidence of MCI and AD. Some additional support for these
findings was recently supplied by a study of cause of death in
retired NFL players (Lehman, Hein, Baron, & Gersic, 2012).
This study found elevated rates of death due to both AD and
amyotrophic lateral sclerosis (ALS), despite a significantly
lower overall mortality rate for retirees compared to the general
population, matched for age, gender, and race. This study used
a different database (pension fund) for NFL retirees than the
study by Guskiewicz et al., and there was no associated ascertainment bias, providing a relatively independent validation of
the earlier survey data. Nevertheless, the number of deaths was
very low overall (two deaths attributed to AD and six deaths
attributed to ALS, with AD as an associated diagnosis in an
additional five cases, out of 334 total deaths). The much lower
overall mortality rate for retirees ( , 50% of expected all-cause
mortality) could also have resulted in disproportionate rates
of deaths due to neurodegenerative causes in that population
relative the general population. This suggests the need for
continued study before reaching any conclusions about latelife risks associated with a long career in contact sports.
Nevertheless, there are currently two competing hypotheses
about potential pathophysiological mechanisms underlying
such risks: chronic traumatic encephalopathy and diminished
cerebral reserve leading to the earlier clinical expression of
late-life neurodegenerative diseases.

Chronic Traumatic Encephalopathy
Chronic traumatic encephalopathy (CTE) is an entity that
has been characterized by several different descriptions with
respect to clinical and pathological criteria over the years.
As described by recent publications, it is a progressive
neurodegenerative disorder characterized by a variety of
neuropsychiatric symptoms, although there remains a limited
degree of clinical-pathological data upon which to base such
a hypothesis. The term itself seems to date back at least
to the 1960s, and was apparently used synonymously with
dementia pugilistica. Dementia pugilistica is also a poorly
defined syndrome, used in case-based descriptions of various
neurological symptoms in boxers, with most of the reports
dating back to the first half of the 20th century. Many of these
cases may have been due to Alzheimer’s disease or other
neurodegenerative diseases, and the literature does not provide
evidence of a unique disorder with clear clinical-pathological
correlation. There also appears to have been some debate about
whether CTE was progressive, or reflected a static encephalopathy. In a 1966 study, Miller pointed out the lack of any
evidence suggesting that a neurodegenerative disorder could
be triggered by head trauma, and with respect to CTE, stated
‘‘there is no firm evidence that dementia progresses once
successive injuries have ceased’’ (Miller, 1966).

C. Randolph et al.
The term CTE seems to have fallen out of use for the most
part after that point in time. In 1973, Corsellis and colleagues
published a study on ‘‘punch drunk syndrome’’ in the context
of a neuropathological study of the brains of 15 former
boxers (Corsellis, Bruton, & Freeman-Browne, 1973). These
authors acknowledged the controversy about the syndrome,
and the disparate clinical and neuropathological findings in
the literature. They also acknowledged the inherent ascertainment bias in the fact that those boxers studied were
more likely to come to autopsy because of the fact that they
were institutionalized before their death. There were no
neuropathological findings that were common to all 15 cases,
but the most common findings were neurofibrillary tangles in
the cortex, loss of pigmented cells in the substantia nigra,
cavum septum pellucida, and cerebellar scarring. Senile plaques
were observed in only 4 of 15 cases.
In what remains perhaps the best-controlled study of
neuropathological findings in boxers to date, Roberts et al.
re-examined 14 of the 15 brains from the Corsellis study, added
6 new cases of boxers, and compared these to 20 cases
of Alzheimer’s disease (AD) and 20 age-matched controls
(Roberts, Allsop, & Bruton, 1990). They used immunocytochemical methods for identifying amyloid plaques (in contrast
to the silver staining done by Corsellis et al.). Their conclusion
was that ‘‘The molecular markers present in the plaques and
tangles of dementia pugilistica are the same as those in AD.
Similarities in the clinical symptoms, distribution of pathology
and neurochemical deficits also exist’’ (p. 373). Their essential
conclusion was that dementia pugilistica and AD shared a
common pathogenesis.
The term CTE was resurrected by Omalu et al. in two studies
reporting neuropathological findings from two retired NFL
players (Omalu et al., 2006, 2005). The first case was a 50-yearold man who died from a myocardial infarction. There were no
documented premortem psychiatric or neurological diagnoses,
or documented evidence of cognitive decline. The authors
reported that telephone interviews with his family revealed
evidence of a ‘‘dysthymic disorder.’’ Pathological findings
were diffuse amyloid plaques in the cortex and sparse cortical
neuropil threads and neurofibrillary tangles (NFTs), without
any subcortical evidence of these pathologies. The second case
was a 45-year-old man who committed suicide by consuming
antifreeze. He had a history of multiple psychiatric hospitalizations and prior suicide attempts, with a psychiatric diagnosis
of major depression. Pathological findings were an absence of
amyloid plaques, with diffuse cortical and subcortical NFTs
and neuropil threads.
These studies were followed by a publication by McKee
and colleagues in 2009, reporting on three additional cases:
a retired NFL player who died from an accidental cause at
age 45, a retired boxer with a history of progressive dementia
who died at age 80, and a retired boxer with a history of
progressive dementia who died at age 73 (McKee et al.,
2009). The pathological findings of these three cases were
also markedly disparate, with the only commonality being
the presence of cortical NFTs and neuropils, although the
distribution and density of these varied from case to case.
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The retired boxers who both had a history of progressive
dementia also had evidence of gross atrophy and neuronal
loss, with amyloid plaques evident in one case.
In more recent discussions of CTE, the focus has shifted to
tau as the diagnostic hallmark. McKee et al. recently reported
that they had identified evidence of CTE in 80% of subjects
(age 17–98 years) with some history of repetitive head
trauma. CTE was identified in 33/34 retired NFL players
who constituted part of this sample. The authors proposed a
staging system for CTE severity, and the only requirement
for satisfying a neuropathological diagnosis of CTE was
the presence of tau-positive astrocytic tangles and NFTs
(McKee et al., 2013). Because NFTs are present in a variety
of neurodegenerative disorders and are also evident in most
normal older individuals, this classification criterion deserves
further scrutiny.
As an example, NFTs (Braak stage 1 or higher) were
identified in nearly all (97%) of cognitively normal older
individuals in a large prospective study, and 37% met criteria
for a diagnosis of AD at an intermediate or high likelihood
(Bennett et al., 2006). Although McKee et al. attempted to
define a staging system for CTE and make some distinctions
between AD and CTE pathologies, there remains substantial
pathological overlap and a lack of clear clinical-pathological
correlation. Even if repetitive head trauma led to abnormal
phosphorylation of tau, it is unclear that this would have
any direct behavioral effects. Without appropriate controls,
therefore, it is impossible to determine whether these neuropathological findings in athletes exposed to repetitive head
trauma are atypical, or whether there are any behavioral
consequences thereof. Although there are currently no defined
clinical diagnostic criteria for CTE, there have been some
attempts to describe a clinical syndrome on the basis of retrospective review of pre-mortem information from selected cases.
McKee and colleagues, for example, reported that, ‘‘CTE is
clinically associated with symptoms of irritability, impulsivity,
aggression, depression, short-term memory loss and heightened
suicidality that usually begins 8–10 years after experiencing
repetitive mild traumatic brain injury.’’(McKee et al., 2013)
(p. 2). The claim of heightened suicidality is particularly
interesting given the fact that retired NFL players have a significantly lower risk of suicide (less than half of the expected rate)
than the general population of men their age in the United
States (Baron, Hein, Lehman, & Gersic, 2012).

Diminished Cerebral Reserve
In a review of the risks associated with sport-related concussion,
Randolph and Kirkwood postulated that a long history of
repetitive head trauma in contact sports might eventuate in
diminished cerebral reserve, leading to the earlier expression of
age-related neurodegenerative diseases like AD and Parkinson’s
disease (PD) (Randolph & Kirkwood, 2009). They noted that
a history of moderate-severe traumatic brain injury or stroke
earlier in life has been demonstrated to result in the earlier
clinical expression of neurodegenerative diseases, and suggested that a long history of repetitive minor head trauma might
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have a similar effect. They further hypothesized that concussion
per se was unlikely to be as significant a factor as routine
repetitive trauma, citing biomechanical studies that recorded
extremely high rates of head impacts exceeding 10 g in high
school and college football players, in some studies exceeding
1,000 such impacts on average per player-season (Duma et al.,
2005; Mihalik, Bell, Marshall, & Guskiewicz, 2007; Schnebel,
Gwin, Anderson, & Gatlin, 2007). It was additionally hypothesized that a history of multiple concussions might be a sign of
diminishing reserve, as there is some evidence that concussion
risk continues to rise with each additional concussive injury
(Delaney, Lacroix, Leclerc, & Johnston, 2000; Guskiewicz
et al., 2003; Macciocchi, Barth, Littlefield, & Cantu, 2001).
This observation suggests some type of increasing sensitivity, possibly secondary to diminishing cerebral reserve.

Hypothetical Predictions
The hypothesis of diminished cerebral reserve would predict
an earlier expression of age-related neurodegenerative diseases
among individuals with a history of repetitive head trauma,
but the clinical manifestation of those diseases (e.g., MCI,
AD, PD) would not be expected to differ from individuals with the disease who lack such a history of trauma.
In this hypothesis, the threshold for clinical expression is
lowered, presumably due to neuronal cell loss, but any
pathology that might be directly attributable to repetitive
brain trauma (e.g., hyperphosphorylated tau) would not be
expected to play a role in the neurodegenerative process or
disease manifestation. Therefore, it would be predicted that
MCI due to AD, for example, would be more prevalent in
NFL retirees than in the general population of men in the
same age range, but that the clinical profile of MCI would not
differ between these groups.
The hypothesis that CTE is a distinct neurodegenerative
disorder, on the other hand, would predict a unique clinical
manifestation, related directly to neuropathological changes
that are distinct from the pathologies associated with diseases
such as MCI, AD, and PD. Although there remains a lack
of any defined clinical criteria for diagnosing CTE, and no
studies of neuropsychological functioning in individuals who
have been reported to have neuropathological changes that
are associated with CTE, it is reasonable to presume that CTE
would be likely to produce a neurocognitive profile that differs from those observed in various other clinical conditions.
The purpose of the present study was two-fold: (1) to follow
up on the original NFL retiree study to further explore the
prevalence of cognitive impairment in this sample, and; (2) to
compare neuropsychological test data obtained on a sample
of NFL retirees with diagnosed MCI to that of cognitively
healthy controls and patients diagnosed with MCI due to AD
who have no prior history of repetitive head trauma. The
hypothesis of diminished cerebral reserve would predict a
higher prevalence of cognitive impairment in this sample of
our retired NFL players than would be expected in the general
population, but that the neurocognitive profile of retired NFL
players with MCI would be similar to that of a clinical sample

Case 2:12-md-02323-AB Document 6422-7 Filed 11/12/14 Page 5 of 9
876
of patients with MCI. Evidence of a different profile of
impairments in the NFL sample, on the other hand, might be
seen as support for the hypothesis of CTE underlying MCI in
this sample.

METHODS
Survey Data
All data were obtained in accordance with human subject
research guidelines at our respective institutions. In 2001, all
retired NFL players affiliated with the NFL Player’s Association (N 5 3729) were mailed a general health survey. Of these
surveys, 2536 were returned (68% response rate). In 2008, an
additional survey focusing on memory problems was sent out
to all respondents who were over the age of 50 at the time
(N 5 908). This survey included the AD8 (Galvin et al., 2005),
which is a screening tool that has been found to differentiate
individuals who are cognitively intact from those with MCI and
mild dementia. This is an eight-item questionnaire, designed
primarily as an informant-based tool. Scores of 2 or higher are
suggestive of clinically significant impairments of memory and
cognition, although the validation of the instrument is still
somewhat limited. These surveys were filled out by both the
retirees and their spouses (where applicable). There were 633
surveys returned (70% response rate). Of these, 513 had a
spouse report. These 513 surveys were analyzed to explore
rates of cognitive impairment in this sample.
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judgment of the examining neuropsychologist; and (3) relative preservation of independence with respect to most
activities of daily living. At each center, the typical standard
of care also involved review of neuroimaging data and standard laboratories necessary to rule out metabolic or infectious
etiologies for cognitive impairment, although those data were
not collated for reporting here. This methodology differs
somewhat from the clinical diagnostic approach used in
some research samples, as informant-based observation was
required (as opposed to relying upon subject self-report as
equivalent), and there was no defined cutoff score for establishing ‘‘impairment.’’ None of these patients had a history of
involvement in professional contact sports. Finally, a sample
of 41 cognitively normal subjects was extracted from the
RBANS standardization database to match the NFL sample
on the basis of age, education, and gender

RESULTS
Survey Data
Spousal AD8 data were analyzed for the 513 surveys that
contained this information. The mean age of the retirees in this
sample was 64.2 (SD 5 5.5). In this sample, 35.1% of retirees
were assigned a score of 2 or higher on the AD8, suggesting
the presence of clinically significant cognitive impairment.
The breakdown of AD8 scores is depicted in Figure 1.

MCI in Retired NFL Players
NFL MCI Sample and Controls
As part of an industry-funded study of docosahexaenoic acid
(DHA) in the treatment of MCI, an additional telephone
screening was undertaken to identify retirees between the age
of 50 and 75 who had probable MCI, using the modified;
Telephone Interview for Cognitive Status (Welsh, Breitner, &
Magruder-Habib, 1993). A total of 41 retirees were identified
as having probable MCI, and were recruited for this study,
which was carried out by the Center for the Study of Retired
Athletes in Chapel Hill, North Carolina. The neuropsychological testing done to characterize this sample at baseline
included a short form of the Wechsler Adult Intelligence
Test-III (WAIS-3) (Donnell et al., 2007) and the Repeatable
Battery for the Assessment of Neuropsychological Status
(RBANS) (Randolph, 1998).
To compare the NFL sample to a clinical sample, a
sample of 81 patients with amnestic MCI was compiled from
prospectively evaluated cases over 2 years from the pooled
databases of two academically affiliated clinical centers
(NYU and LUMC). All patients were diagnosed with MCI by
a neuropsychologist according to the core clinical criteria of
the revised NIA-AA guidelines (Albert et al., 2011) on the
basis of: (1) observed decline by an informant in memory
over the preceding year; (2) objective evidence of performance below expected premorbid levels in anterograde
memory on standardized neuropsychological batteries in the

The sample of retirees was matched to a healthy control (HC)
group extracted from the RBANS standardization database
on the basis of age, gender, and education, and as a result the
groups did not differ on any of these demographic variables
(see Table 1). Despite having a fairly high mean Full-Scale
IQ on the WAIS-3 short form (110.8), the RBANS Total
Scale score mean for the NFL sample was significantly below
that of the HC sample, F 5 10.4; p 5 .002; Cohen’s d 5 1.5
(effect size 0.6). This would indicate the likelihood of
AD8 Score (%)
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Fig. 1. Breakdown of spousal-provided AD8 scores for the
513 National Football League (NFL) retirees that returned surveys.
Scores of 2 or higher are interpreted as indicative of clinically
significant impairment of cognition; 35.1% of the total sample fell
into this category.
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Table 1. Descriptive statistics

Age
Education
Sex (M:F)
Full-Scale IQ
RBANS Immediate Memory
RBANS Visuospatial/Constructional
RBANS Language
RBANS Attention
RBANS Delayed Memory
RBANS Total Scale Score
AD8

MCI (n 5 81)

NFL (n 5 41)

HC (n 5 41)

77.3 (6.8)
15.4 (2.7)
47:34
106.5 (13.6)
83.0 (14.1)
87.8 (17.2)
89.7 (11.6)
96.4 (14.6)
73.5 (16.5)
81.7 (11.1)
N/A

64.2 (5.5)
16.3 (1.3)
41:0
110.8 (15.6)
89.4 (14.5)
94.9 (12.5)
96.8 (9.4)
103.0 (14.9)
87.6 (17.5)
92.0 (12.0)
2.9 (3.2)

64.0 (5.8)
15.6 (3.4)
41:0
N/A
101.2 (12.7)
102.3 (15.0)
97.4 (10.1)
102.7 (14.6)
101.7 (14.5)
100.6 (13.8)
N/A

Note. All data (apart from sex) are means (SD). MCI 5 clinical sample of MCI due to Alzheimer’s disease; NFL 5 retirees with
mild cognitive impairment; HC 5 healthy controls; N/A 5 not available; RBANS 5 Repeatable Battery for the Assessment of
Neuropsychological Status.

acquired cognitive impairment. The mean spousal AD8 score
for this NFL sample was 2.9 (Table 1). A mean score of 2.9
on the AD8 was also reported by Galvin and colleagues
(Galvin et al., 2005) for a sample of clinically defined patients
with MCI, further suggesting that this NFL sample was
characterized by mild, but clinically significant impairment
of cognition.
In comparing the NFL retirees with MCI to the clinical
sample of patients with MCI, the NFL retiree sample entirely
male, of course, and was significantly younger (F 5 113.4;
p , .0001). This was likely due in part to an established upper
age cutoff of 75 for recruitment of the NFL retiree sample.
The NFL retiree sample also had a slightly higher WAIS-3
short form FSIQ (110.8 vs. 106.5), but this was not statistically significant. To compare RBANS profiles, the five
domain-based index scores for the RBANS were entered into
a multivariate analysis of variance comparing these two
groups. There was an overall effect of group (F 5 22.4;
p , .0001), and of domain (F 5 27.5, p , .0001), but there
was no group by domain interaction (F 5 1.98, NS). This
indicates that the overall profile of performance across
domains was similar for the two groups (see Figure 2). A
similar analysis was conducted by gender within the clinical
sample, to ensure that there were no gender-based differences
that might have obscured such an interaction. There was no
effect of gender or gender by domain interaction, indicating
that the male and female subjects within the clinical MCI
sample had a similar overall level and pattern of impairment.
Cognitive impairment in the retired NFL sample was also
explored as a function of years of professional play. The
mean number of years played in the NFL for this sample was
7.5 (SD 5 3.4). There was no correlation between years
played and RBANS Total Scale score (r 5 .016, NS).

DISCUSSION
The late-life effects of repetitive head trauma incurred in
contact sports remain largely unknown, although they have

garnered a great deal of recent attention. To date, there has not
yet been a well-controlled study exploring the prevalence of
long-term cognitive or behavioral impairments in any such
sport, including boxing or American football. In addition, the
neuropathological correlates of this type of repetitive head
trauma also remain unclear. No prospective study has explored
the prevalence of any particular neuropathological finding
(NFTs, amyloid plaques, cerebellar scarring) in these athletes
compared to non-athlete controls. In the absence of prospective
studies, it is unclear if any particular pathology can be solely
attributed to repetitive head trauma, and whether it plays a role
in the genesis of any behavioral or cognitive changes.
Over the past decade, there has been well-publicized
speculation about the causal relationships linking participation in contact sports and the presence of CTE. The 2013
consensus statement by the International Consensus Group

110
100
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Fig. 2. Mean index scores on each of the five Repeatable Battery
for the Assessment of Neuropsychological Status (RBANS)
domains for the sample of National Football League (NFL) retirees
with cognitive impairment (N 5 41) and clinically diagnosed
patients with MCI (N 5 81). IMEM, Immediate Memory; VISCON,
Visuospatial/Constructional; LANG, Language; ATT, Attention;
DELMEM, Delayed Memory.
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on Concussion in Sport concluded, however, that there
is insufficient data to support the association, stating that
‘‘It was agreed that CTE represents a distinct tauopathy with
an unknown incidence in athletic populations. It was further
agreed that a cause and effect relationship has not yet been
demonstrated between CTE and concussions or exposure
to contact sports.’’ (McCrory et al., 2013). Whereas early
researchers in this area seemed to have considered CTE to be a
static encephalopathy (Miller, 1966), more recently it has been
proposed that CTE is a progressive tauopathy characterized by
cognitive and behavioral changes, suicidality, and progressive
dementia (McKee et al., 2013). Alternatively, it has been
proposed that repetitive head trauma from contact sports over a
long career may result in diminished cerebral reserve, leading
to the earlier clinical expression of neurodegenerative disorders
such as MCI/AD (Randolph & Kirkwood, 2009).
The present study explored the prevalence of spousalreported cognitive impairment in an extensive health questionnaire of retired NFL players. Just over 35% of the sample was
reported by their spouse to be exhibiting evidence of clinically significant impairment of cognition. This is a surprisingly high percentage, particularly given the relatively young
mean age of the sample (64.2). Most epidemiological studies
of MCI are done in older age groups, but prevalence rates
are typically much lower, and usually under 5% for men
under the age of 75 (Roberts et al., 2012; Tervo et al., 2004).
This is certainly suggestive of the possibility that there is an
increased incidence of late-life cognitive impairment in
retired NFL players.
In examining the profile of neurocognitive impairment in
the retired NFL players who were recruited for the MCI
study, there was no difference between this group and the
sample of patients carrying a clinical diagnosis of MCI in
RBANS domain score profile. The NFL sample was significantly younger as a whole, but this may have been due in part
to the age restriction in recruitment. The NFL sample also had
a milder level of impairment overall, which is not unexpected
since they were actively recruited as opposed to the clinical
sample, which consisted of patients who were referred for
neuropsychological evaluation of clinically evident cognitive decline. The fact that the pattern of performance across
the RBANS domain scores was essentially identical across
groups suggests that a common pathophysiology underlies
the cognitive impairments exhibited by each group. The
RBANS domain scores have been demonstrated to differ in
profile across dementia of different etiologies (Beatty et al.,
2003; Randolph, Tierney, Mohr, & Chase, 1998), included
markedly different profiles for AD and well-defined tauopathy, progressive supranuclear palsy (Randolph, Gold, &
Morimoto, 2012). The lack of any such difference here would
tend to support the hypothesis of diminished cerebral reserve
rather than the presence of CTE. These results are consistent
with another recent study of NFL retirees (Hart et al., 2013).
This study actively recruited retirees with cognitive and
neurobehavioral symptoms, with a total sample size of
34. They concluded that rates of MCI and depression were
slightly higher than would be expected for the population
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but that ‘‘none of the retired players fit the reported profile for
CTE at the time of examination’’ (p. 331).
Although there was no relationship between the number of
years played and degree of cognitive impairment in the present
study, that finding has little bearing upon the hypothesis of
diminished cerebral reserve. This sample was specifically
recruited for the probable presence of mild cognitive impairment. Such a correlation would be more likely to emerge in
a random selection of NFL retirees, rather than a subgroup
selected for a specific degree of cognitive impairment (or an
absence thereof), which constrains the range of impairment. In
addition, cumulative trauma varies by position (Broglio et al.,
2011), and we lacked historical playing position data that
would be necessary to attempt to calculate a cumulative trauma
exposure score. Finally, it is generally believed that diminished
cerebral reserve is likely to interact with other risk factors
(e.g., ApoE genotype, vascular risk factors) in contributing the
emergence of clinically evident cognitive decline. A much
larger sample of randomly selected retirees with more detailed
information on cumulative trauma exposure and other risk
factors would be necessary to parse out the potential effects of
cumulative head trauma from football in contributing to the
onset of late-life cognitive decline.
There are several important limitations to this study. The
AD8 data were based upon information obtained from a
survey, and despite the relatively good response rate, there
may have been an ascertainment bias in terms of which
players returned the survey. In addition, there were no controls
in this section of the study, and the rate of probable cognitive
impairment had to be compared to published prevalence
rates. The validation of the AD8 is still somewhat limited,
and the false-positive rates in the healthy population are not
well-established.
In comparing the neuropsychological profiles of the NFL
players with mild cognitive impairment to the clinical sample
with MCI due to AD, we were limited to the WAIS-III SFIQ
and the RBANS, because these were the only neuropsychological measures given to the NFL sample that were also
available for the MCI clinical sample. The inclusion of
‘‘executive’’ measures and of a neuropsychiatric inventory
across all subjects would have allowed us to further characterize each sample, and to rule out any other differences in
clinical phenomenology. We acknowledge this as a limitation
of our study. The NFL retirees were also recruited on the
basis of some cognitive impairment in the absence of obvious
dementia, and that may have resulted in an ascertainment
bias, resulting in the identification of individuals who were
more clinically similar to patients with MCI due to AD at
the expense of recruiting individuals who may have had a
different profile of cognitive or behavioral impairments.
Although these data suggest that there is a higher prevalence of cognitive impairment in retired NFL players
than expected by population estimates, and that MCI in
retired NFL players appears to be very similar in neurocognitive profile to MCI due to AD in a clinical sample, these
conclusions remain very tentative. The media attention to
this issue continues to far outweigh any meaningful results
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from sound experimental science, and a definitive epidemiological study still has yet to be done. The most useful
approach to this problem would be to conduct a truly random
sampling of the at-risk population (e.g., retired NFL players)
of a sufficient sample size that could be compared to an
appropriate control group to determine whether or not there
is an increased prevalence of cognitive impairment in the
at-risk group. If this is confirmed, a prospective controlled
study of the characteristics, natural history, genotype, and
underlying neuropathophysiology would be enabled, and this
would result in definitive clinicopathological information.
Until such a study is conducted, a conservative approach to
interpreting pathological findings of uncertain clinical significance in case reports is warranted.
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PREAMBLE
This paper is a revision and update of the recommendations developed following the 1st (Vienna 2001),
2nd (Prague 2004) and 3rd (Zurich 2008)
International Consensus Conferences on Concussion
in Sport and is based on the deliberations at the 4th
International Conference on Concussion in Sport
held in Zurich, November 2012.1–3
The new 2012 Zurich Consensus statement is
designed to build on the principles outlined in the
previous documents and to develop further conceptual understanding of this problem using a formal
consensus-based approach. A detailed description
of the consensus process is outlined at the end of
this document under the Background section. This
document is developed primarily for use by physicians and healthcare professionals who are involved
in the care of injured athletes, whether at the recreational, elite or professional level.
While agreement exists pertaining to principal
messages conveyed within this document, the
authors acknowledge that the science of concussion
is evolving, and therefore management and return
to play (RTP) decisions remain in the realm of
clinical judgement on an individualised basis.
Readers are encouraged to copy and distribute freely
the Zurich Consensus document, the Concussion
Recognition Tool (CRT), the Sports Concussion
Assessment Tool V.3 (SCAT3) and/or the Child
SCAT3 card and none are subject to any restrictions,
provided they are not altered in any way or converted to a digital format. The authors request that
the document and/or the accompanying tools be distributed in their full and complete format.
This consensus paper is broken into a number of
sections
1. A summary of concussion and its management,
with updates from the previous meetings;
2. Background information about the consensus
meeting process;
3. A summary of the speciﬁc consensus questions discussed at this meeting;
4. The Consensus paper should be read in conjunction with the SCAT3 assessment tool, the Child
SCAT3 and the CRT (designed for lay use).

McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313

SECTION 1: SPORT CONCUSSION AND
ITS MANAGEMENT
The Zurich 2012 document examines the sport
concussion and management issues raised in the
previous Vienna 2001, Prague 2004 and Zurich
2008 documents and applies the consensus questions from section 3 to these areas.1–3

Deﬁnition of concussion
A panel discussion regarding the deﬁnition of concussion and its separation from mild traumatic
brain injury (mTBI) was held. There was acknowledgement by the Concussion in Sport Group
(CISG) that although the terms mTBI and concussion are often used interchangeably in the sporting
context and particularly in the US literature, others
use the term to refer to different injury constructs.
Concussion is the historical term representing lowvelocity injuries that cause brain ‘shaking’ resulting
in clinical symptoms and that are not necessarily
related to a pathological injury. Concussion is a
subset of TBI and will be the term used in this
document. It was also noted that the term commotio cerebri is often used in European and other
countries. Minor revisions were made to the deﬁnition of concussion, which is deﬁned as follows:
Concussion is a brain injury and is deﬁned as a
complex pathophysiological process affecting the
brain, induced by biomechanical forces. Several
common features that incorporate clinical, pathologic and biomechanical injury constructs that may
be utilised in deﬁning the nature of a concussive
head injury include:

1. Concussion may be caused either by a direct
blow to the head, face, neck or elsewhere on
the body with an ‘‘impulsive’ force transmitted to the head.
2. Concussion typically results in the rapid onset
of short-lived impairment of neurological function that resolves spontaneously. However, in
some cases, symptoms and signs may evolve
over a number of minutes to hours.
3. Concussion may result in neuropathological
changes, but the acute clinical symptoms
1 of 12
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largely reﬂect a functional disturbance rather than a structural injury and, as such, no abnormality is seen on standard structural neuroimaging studies.
4. Concussion results in a graded set of clinical symptoms
that may or may not involve loss of consciousness.
Resolution of the clinical and cognitive symptoms typically follows a sequential course. However, it is important
to note that in some cases symptoms may be prolonged.

Recovery of concussion
The majority (80–90%) of concussions resolve in a short (7–
10 day) period, although the recovery time frame may be longer
in children and adolescents.2

Symptoms and signs of acute concussion
The diagnosis of acute concussion usually involves the assessment of a range of domains including clinical symptoms, physical signs, cognitive impairment, neurobehavioural features and
sleep disturbance. Furthermore, a detailed concussion history is
an important part of the evaluation both in the injured athlete
and when conducting a preparticipation examination. The
detailed clinical assessment of concussion is outlined in the
SCAT3 and Child SCAT3 forms, which are given in the appendix to this document.
The suspected diagnosis of concussion can include one or
more of the following clinical domains:
1. Symptoms—somatic (eg, headache), cognitive (eg, feeling
like in a fog) and/or emotional symptoms (eg, lability);
2. Physical signs (eg, loss of consciousness (LOC), amnesia);
3. Behavioural changes (eg, irritability);
4. Cognitive impairment (eg, slowed reaction times);
5. Sleep disturbance (eg, insomnia).
If any one or more of these components are present, a concussion should be suspected and the appropriate management
strategy instituted.

On-ﬁeld or sideline evaluation of acute concussion
When a player shows ANY features of a concussion:
A. The player should be evaluated by a physician or other
licensed healthcare provider onsite using standard emergency management principles and particular attention
should be given to excluding a cervical spine injury.
B. The appropriate disposition of the player must be determined by the treating healthcare provider in a timely
manner. If no healthcare provider is available, the player
should be safely removed from practice or play and
urgent referral to a physician arranged.
C. Once the ﬁrst aid issues are addressed, an assessment of
the concussive injury should be made using the SCAT3 or
other sideline assessment tools.
D. The player should not be left alone following the injury
and serial monitoring for deterioration is essential over
the initial few hours following injury.
E. A player with diagnosed concussion should not be
allowed to RTP on the day of injury.
Sufﬁcient time for assessment and adequate facilities should
be provided for the appropriate medical assessment both on and
off the ﬁeld for all injured athletes. In some sports, this may
require rule change to allow an appropriate off-ﬁeld medical
assessment to occur without affecting the ﬂow of the game or
unduly penalising the injured player’s team. The ﬁnal determination regarding concussion diagnosis and/or ﬁtness to play is a
medical decision based on clinical judgement.
2 of 12

Sideline evaluation of cognitive function is an essential component in the assessment of this injury. Brief neuropsychological
test batteries that assess attention and memory function have
been shown to be practical and effective. Such tests include the
SCAT3, which incorporates the Maddocks’ questions4 5 and the
Standardized Assessment of Concussion (SAC).6–8 It is worth
noting that standard orientation questions (eg, time, place and
person) have been shown to be unreliable in the sporting situation when compared with memory assessment.5 9 It is recognised, however, that abbreviated testing paradigms are designed
for rapid concussion screening on the sidelines and are not
meant to replace comprehensive neuropsychological testing
which should ideally be performed by trained neuropsychologists who are sensitive to subtle deﬁcits that may exist beyond
the acute episode; nor should they be used as a stand-alone tool
for the ongoing management of sports concussions.
It should also be recognised that the appearance of symptoms
or cognitive deﬁcit might be delayed several hours following a
concussive episode and that concussion should be seen as an
evolving injury in the acute stage.

Evaluation in the emergency room or ofﬁce by medical
personnel
An athlete with concussion may be evaluated in the emergency
room or doctor’s ofﬁce as a point of ﬁrst contact following
injury or may have been referred from another care provider. In
addition to the points outlined above, the key features of this
examination should encompass:
A. A medical assessment including a comprehensive history
and detailed neurological examination including a thorough assessment of mental status, cognitive functioning,
gait and balance.
B. A determination of the clinical status of the patient,
including whether there has been improvement or deterioration since the time of injury. This may involve seeking
additional information from parents, coaches, teammates
and eyewitnesses to the injury.
C. A determination of the need for emergent neuroimaging
in order to exclude a more severe brain injury involving a
structural abnormality.
In large part, these points above are included in the SCAT3
assessment.

Concussion investigations
A range of additional investigations may be utilised to assist in the
diagnosis and/or exclusion of injury. Conventional structural neuroimaging is typically normal in concussive injury. Given that
caveat, the following suggestions are made: Brain CT (or where
available an MR brain scan) contributes little to concussion evaluation but should be employed whenever suspicion of an intracerebral or structural lesion (eg, skull fracture) exists. Examples of such
situations may include prolonged disturbance of the conscious
state, focal neurological deﬁcit or worsening symptoms.
Other imaging modalities such as fMRI demonstrate activation patterns that correlate with symptom severity and recovery
in concussion.10–14 Although not part of routine assessment at
the present time, they nevertheless provide additional insight to
pathophysiological mechanisms. Alternative imaging technologies (eg, positron emission tomography, diffusion tensor
imaging, magnetic resonance spectroscopy, functional connectivity), while demonstrating some compelling ﬁndings, are still at
early stages of development and cannot be recommended other
than in a research setting.
McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313
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Published studies, using both sophisticated force plate technology, as well as those using less sophisticated clinical balance
tests (eg, Balance Error Scoring System (BESS)), have identiﬁed
acute postural stability deﬁcits lasting approximately 72 h following sports-related concussion. It appears that postural stability testing provides a useful tool for objectively assessing the
motor domain of neurological functioning, and should be
considered as a reliable and valid addition to the assessment of
athletes suffering from concussion, particularly where the symptoms or signs indicate a balance component.15–21
The signiﬁcance of Apolipoprotein (Apo) E4, ApoE promoter
gene, Tau polymerase and other genetic markers in the management of sports concussion risk or injury outcome is unclear at
this time.22 23 Evidence from human and animal studies in more
severe traumatic brain injury demonstrates induction of a variety
of genetic and cytokine factors such as: insulin-like growth
factor 1 (IGF-1), IGF binding protein 2, Fibroblast growth
factor, Cu-Zn superoxide dismutase, superoxide dismutase 1
(SOD-1), nerve growth factor, glial ﬁbrillar acidic protein
(GFAP) and S-100. How such factors are affected in sporting
concussion is not known at this stage.24–31 In addition, biochemical serum and cerebral spinal ﬂuid biomarkers of brain
injury (including S-100, neuron-speciﬁc enolase (NSE), myelin
basic protein (MBP), GFAP, tau, etc) have been proposed as a
means by which cellular damage may be detected if present.32–38
There is currently insufﬁcient evidence, however, to justify the
routine use of these biomarkers clinically.
Different electrophysiological recording techniques (eg,
evoked response potential (ERP), cortical magnetic stimulation
and electroencephalography) have demonstrated reproducible
abnormalities in the postconcussive state; however, not all
studies reliably differentiated concussed athletes from controls.39–45 The clinical signiﬁcance of these changes remains to
be established.

Neuropsychological assessment
The application of neuropsychological (NP) testing in concussion has been shown to be of clinical value and contributes signiﬁcant information in concussion evaluation.46–51 Although
cognitive recovery largely overlaps with the time course of
symptom recovery in most cases, it has been demonstrated that
cognitive recovery may occasionally precede or more commonly
follow clinical symptom resolution, suggesting that the assessment of cognitive function should be an important component
in the overall assessment of concussion and, in particular, any
RTP protocol.52 53 It must be emphasised, however, that NP
assessment should not be the sole basis of management decisions. Rather, it should be seen as an aid to the clinical decisionmaking process in conjunction with a range of assessments of
different clinical domains and investigational results.
It is recommended that all athletes should have a clinical
neurological assessment (including assessment of their cognitive
function) as part of their overall management. This will normally be performed by the treating physician often in conjunction with computerised neuropsychological screening tools.
Formal NP testing is not required for all athletes; however,
when this is considered necessary, it should ideally be performed
by a trained neuropsychologist. Although neuropsychologists are
in the best position to interpret NP tests by virtue of their background and training, the ultimate RTP decision should remain a
medical one in which a multidisciplinary approach, when possible, has been taken. In the absence of NP and other (eg,
formal balance assessment) testing, a more conservative RTP
approach may be appropriate.
McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313

NP testing may be used to assist RTP decisions and is typically
performed when an athlete is clinically asymptomatic; however,
NP assessment may add important information in the early
stages following injury.54 55 There may be particular situations
where testing is performed early to assist in determining aspects
of management, for example, return to school in a paediatric
athlete. This will normally be best determined in consultation
with a trained neuropsychologist.56 57
Baseline NP testing was considered by the panel and was not
felt to be required as a mandatory aspect of every assessment;
however, it may be helpful to add useful information to the
overall interpretation of these tests. It also provides an additional educative opportunity for the physician to discuss the signiﬁcance of this injury with the athlete. At present, there is
insufﬁcient evidence to recommend the widespread routine use
of baseline neuropsychological testing.

Concussion management
The cornerstone of concussion management is physical and
cognitive rest until the acute symptoms resolve and then a
graded programme of exertion prior to medical clearance and
RTP. The current published evidence evaluating the effect of
rest following a sports-related concussion is sparse. An initial
period of rest in the acute symptomatic period following injury
(24–48 h) may be of beneﬁt. Further research to evaluate the
long-term outcome of rest, and the optimal amount and type
of rest, is needed. In the absence of evidence-based recommendations, a sensible approach involves the gradual return to
school and social activities ( prior to contact sports) in a
manner that does not result in a signiﬁcant exacerbation of
symptoms.
Low-level exercise for those who are slow to recover may be
of beneﬁt, although the optimal timing following injury for initiation of this treatment is currently unknown.
As described above, the majority of injuries will recover spontaneously over several days. In these situations, it is expected
that an athlete will proceed progressively through a stepwise
RTP strategy.58

Graduated RTP protocol
RTP protocol following a concussion follows a stepwise process
as outlined in table 1.
With this stepwise progression, the athlete should continue to
proceed to the next level if asymptomatic at the current level.
Generally, each step should take 24 h so that an athlete would
take approximately 1 week to proceed through the full rehabilitation protocol once they are asymptomatic at rest and with provocative exercise. If any postconcussion symptoms occur while
in the stepwise programme, then the patient should drop back
to the previous asymptomatic level and try to progress again
after a further 24 h period of rest has passed.

Same day RTP
It was unanimously agreed that no RTP on the day of concussive
injury should occur. There are data demonstrating that at the
collegiate and high school levels, athletes allowed to RTP on the
same day may demonstrate NP deﬁcits postinjury that may not
be evident on the sidelines and are more likely to have delayed
onset of symptoms.59–65

‘Difﬁcult’ or persistently symptomatic concussion patient
Persistent symptoms (>10 days) are generally reported in
10–15% of concussions. In general, symptoms are not speciﬁc
to concussion and it is important to consider other pathologies.
3 of 12

Downloaded from http://bjsm.bmj.com/ on November 5, 2014 - Published by group.bmj.com

Case 2:12-md-02323-AB Document 6422-8 Filed 11/12/14 Page 5 of 14

Consensus statement

Table 1 Graduated return to play protocol
Rehabilitation
stage

Functional exercise at each
stage of rehabilitation

Objective of each
stage

1. No activity

Symptom limited physical and
cognitive rest
Walking, swimming or
stationary cycling keeping
intensity <70% maximum
permitted heart rate
No resistance training
Skating drills in ice hockey,
running drills in soccer. No
head impact activities
Progression to more complex
training drills, eg, passing drills
in football and ice hockey
May start progressive
resistance training
Following medical clearance
participate in normal training
activities
Normal game play

Recovery

2. Light aerobic
exercise

3. Sport-specific
exercise
4. Non-contact
training drills

5. Full-contact
practice
6. Return to play

Increase HR

Add movement

Exercise, coordination
and cognitive load

Restore confidence and
assess functional skills
by coaching staff

Cases of concussion in sport where clinical recovery falls
outside the expected window (ie, 10 days) should be managed
in a multidisciplinary manner by healthcare providers with
experience in sports-related concussion.

just the perceived number of past concussions. It is also worth
noting that dependence on the recall of concussive injuries by
teammates or coaches has been demonstrated to be unreliable.69
The clinical history should also include information about all
previous head, face or cervical spine injuries as these may also
have clinical relevance. It is worth emphasising that in the
setting of maxillofacial and cervical spine injuries, coexistent
concussive injuries may be missed unless speciﬁcally assessed.
Questions pertaining to disproportionate impact versus
symptom severity matching may alert the clinician to a progressively increasing vulnerability to injury. As part of the clinical
history, it is advised that details regarding protective equipment
employed at the time of injury be sought, both for recent and
remote injuries.
There is an additional and often unrecognised beneﬁt of the preparticipation physical examination insofar as the evaluation allows
for an educative opportunity with the player concerned as well as
consideration of modiﬁcation of playing behaviour if required.

Modifying factors in concussion management
A range of ‘modifying’ factors may inﬂuence the investigation
and management of concussion and, in some cases, may predict
the potential for prolonged or persistent symptoms. However,
in some cases, the evidence for their efﬁcacy is limited. These
modiﬁers would be important to consider in a detailed concussion history and are outlined in table 2.

Female gender

Psychological approaches may have potential application in this
injury, particularly with the modiﬁers listed below.66 67
Physicians are also encouraged to evaluate the concussed athlete
for affective symptoms such as depression and anxiety as these
symptoms are common in all forms of traumatic brain injury.58

The role of female gender as a possible modiﬁer in the management of concussion was discussed at length by the panel. There
was no unanimous agreement that the current published
research evidence is conclusive enough for this to be included as
a modifying factor, although it was accepted that gender may be
a risk factor for injury and/or inﬂuence injury severity.73–75

Role of pharmacological therapy

Signiﬁcance of LOC

Psychological management and mental health issues

Pharmacological therapy in sports concussion may be applied
in two distinct situations. The ﬁrst of these situations is the management of speciﬁc and/or prolonged symptoms (eg, sleep disturbance, anxiety, etc). The second situation is where drug
therapy is used to modify the underlying pathophysiology of the
condition with the aim of shortening the duration of the concussion symptoms.68 In broad terms, this approach to management should be only considered by clinicians experienced in
concussion management.
An important consideration in RTP is that concussed athletes
should not only be symptom-free, but also they should not be
taking any pharmacological agents/medications that may mask
or modify the symptoms of concussion. Where antidepressant
therapy may be commenced during the management of a concussion, the decision to RTP while still on such medication must
be considered carefully by the treating clinician.

In the overall management of moderate-to-severe traumatic
brain injury, duration of LOC is an acknowledged predictor of

Table 2

Concussion modifiers

Factors

Modifier

Symptoms

Number
Duration (>10 days)
Severity
Prolonged loss of consciousness (LOC) (>1 min),
Amnesia
Concussive convulsions
Frequency—repeated concussions over time
Timing—injuries close together in time
‘Recency’—recent concussion or traumatic brain
injury (TBI)
Repeated concussions occurring with progressively
less impact force or slower recovery after each
successive concussion
Child and adolescent (<18 years old)
Migraine, depression or other mental health
disorders, attention deficit hyperactivity disorder
(ADHD), learning disabilities (LD), sleep disorders
Psychoactive drugs, anticoagulants
Dangerous style of play
High-risk activity, contact and collision sport, high
sporting level

Signs
Sequelae
Temporal

Threshold

Role of preparticipation concussion evaluation
Recognising the importance of a concussion history, and appreciating the fact that many athletes will not recognise all the concussions they may have suffered in the past, a detailed
concussion history is of value.69–72 Such a history may preidentify athletes who ﬁt into a high-risk category and provides
an opportunity for the healthcare provider to educate the
athlete in regard to the signiﬁcance of concussive injury. A structured concussion history should include speciﬁc questions as to
previous symptoms of a concussion and length of recovery; not
4 of 12

Age
Comorbidities and
premorbidities
Medication
Behaviour
Sport

McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313
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outcome.76 Although published ﬁndings in concussion describe
LOC associated with speciﬁc, early cognitive deﬁcits, it has not
been noted as a measure of injury severity.77 78 Consensus discussion determined that prolonged (>1 min duration) LOC
would be considered as a factor that may modify management.

There is renewed interest in the role of post-traumatic amnesia
and its role as a surrogate measure of injury severity.64 79 80
Published evidence suggests that the nature, burden and
duration of the clinical postconcussive symptoms may be more
important than the presence or duration of amnesia
alone.77 81 82 Further, it must be noted that retrograde amnesia
varies with the time of measurement postinjury and hence is
poorly reﬂective of injury severity.83 84

symptoms. School attendance and activities may also need to be
modiﬁed to avoid provocation of symptoms. Children should not
be returned to sport until clinically completely symptom-free,
which may require a longer time frame than for adults.
Because of the different physiological response and longer
recovery after concussion and speciﬁc risks (eg, diffuse cerebral
swelling) related to head impact during childhood and adolescence, a more conservative RTP approach is recommended. It is
appropriate to extend the amount of time of asymptomatic rest
and/or the length of the graded exertion in children and adolescents. It is not appropriate for a child or adolescent athlete with
concussion to RTP on the same day as the injury, regardless of
the level of athletic performance. Concussion modiﬁers apply
even more to this population than adults and may mandate
more cautious RTP advice.

Motor and convulsive phenomena

Elite versus non-elite athletes

A variety of immediate motor phenomena (eg, tonic posturing)
or convulsive movements may accompany a concussion.
Although dramatic, these clinical features are generally benign
and require no speciﬁc management beyond the standard treatment of the underlying concussive injury.85 86

All athletes, regardless of the level of participation, should be
managed using the same treatment and RTP paradigm. The
available resources and expertise in concussion evaluation are of
more importance in determining management than a separation
between elite and non-elite athlete management. Although
formal NP testing may be beyond the resources of many sports
or individuals, it is recommended that, in all organised high-risk
sports, consideration be given to having this cognitive evaluation, regardless of the age or level of performance.

Signiﬁcance of amnesia and other symptoms

Depression
Mental health issues (such as depression) have been reported as
a consequence of all levels of traumatic brain injury including
sports-related concussion. Neuroimaging studies using fMRI
suggest that a depressed mood following concussion may reﬂect
an underlying pathophysiological abnormality consistent with a
limbic-frontal model of depression.34 87–97 Although such
mental health issues may be multifactorial in nature, it is recommended that the treating physician consider these issues in the
management of concussed patients.

SPECIAL POPULATIONS
Child and adolescent athlete
The evaluation and management recommendations contained
herein can be applied to children and adolescents down to the
age of 13 years. Below that age, children report concussion
symptoms different from adults and would require
age-appropriate symptom checklists as a component of assessment. An additional consideration in assessing the child or adolescent athlete with a concussion is that the clinical evaluation
by the healthcare professional may need to include both patient
and parent input, and possibly teacher and school input when
appropriate.98–104 A child SCAT3 has been developed to assess
concussion (see appendix) for individuals aged 5–12 years.
The decision to use NP testing is broadly the same as the adult
assessment paradigm, although there are some differences. The
timing of testing may differ in order to assist planning in school
and home management. If cognitive testing is performed, then it
must be developmentally sensitive until late teen years due to the
ongoing cognitive maturation that occurs during this period,
which in turn limits the utility of comparison to either the
person’s own baseline performance or to population norms.20 In
this age group, it is more important to consider the use of trained
paediatric neuropsychologists to interpret assessment data, particularly in children with learning disorders and/or ADHD who
may need more sophisticated assessment strategies.56 57 98
It was agreed by the panel that no return to sport or activity
should occur before the child/adolescent athlete has managed to
return to school successfully. In addition, the concept of ‘cognitive rest’ was highlighted with special reference to a child’s need
to limit exertion with activities of daily living that may exacerbate
McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313

Chronic traumatic encephalopathy
Clinicians need to be mindful of the potential for long-term
problems in the management of all athletes. However, it was
agreed that chronic traumatic encephalopathy (CTE) represents
a distinct tauopathy with an unknown incidence in athletic
populations. It was further agreed that a cause and effect relationship has not as yet been demonstrated between CTE and
concussions or exposure to contact sports.105–114 At present, the
interpretation of causation in the modern CTE case studies
should proceed cautiously. It was also recognised that it is
important to address the fears of parents/athletes from media
pressure related to the possibility of CTE.

INJURY PREVENTION
Protective equipment—mouthguards and helmets
There is no good clinical evidence that currently available protective equipment will prevent concussion, although mouthguards have a deﬁnite role in preventing dental and orofacial
injury. Biomechanical studies have shown a reduction in impact
forces to the brain with the use of head gear and helmets, but
these ﬁndings have not been translated to show a reduction in
concussion incidence. For skiing and snowboarding, there are a
number of studies to suggest that helmets provide protection
against head and facial injury and hence should be recommended for participants in alpine sports.115–118 In speciﬁc
sports such as cycling, motor and equestrian sports, protective
helmets may prevent other forms of head injury (eg, skull fracture) that are related to falling on hard surfaces and may be an
important injury prevention issue for those sports.118–130

Rule change
Consideration of rule changes to reduce the head injury incidence or severity may be appropriate where a clear-cut mechanism is implicated in a particular sport. An example of this is in
football (soccer) where research studies demonstrated that upper
limb to head contact in heading contests accounted for approximately 50% of concussions.131 As noted earlier, rule changes
5 of 12

Downloaded from http://bjsm.bmj.com/ on November 5, 2014 - Published by group.bmj.com

Case 2:12-md-02323-AB Document 6422-8 Filed 11/12/14 Page 7 of 14

Consensus statement

may also be needed in some sports to allow an effective off-ﬁeld
medical assessment to occur without compromising the athlete’s
welfare, affecting the ﬂow of the game or unduly penalising the
player’s team. It is important to note that rule enforcement may
be a critical aspect of modifying injury risk in these settings, and
referees play an important role in this regard.

Risk compensation
An important consideration in the use of protective equipment
is the concept of risk compensation.132 This is where the use of
protective equipment results in behavioural change such as the
adoption of more dangerous playing techniques, which can
result in a paradoxical increase in injury rates. The degree to
which this phenomenon occurs is discussed in more detail in
the review published in this supplement of the journal. This
may be a matter of particular concern in child and adolescent
athletes where the head injury rates are often higher than in
adult athletes.133–135

Aggression versus violence in sport
The competitive/aggressive nature of sport that makes it fun to
play and watch should not be discouraged. However, sporting
organisations should be encouraged to address violence that
may increase concussion risk.136 137 Fair play and respect
should be supported as key elements of sport.

Knowledge transfer
As the ability to treat or reduce the effects of concussive injury
after the event is minimal, education of athletes, colleagues and
the general public is a mainstay of progress in this ﬁeld.
Athletes, referees, administrators, parents, coaches and healthcare providers must be educated regarding the detection of concussion, its clinical features, assessment techniques and
principles of safe RTP. Methods to improve education including
web-based resources, educational videos and international outreach programmes are important in delivering the message. In
addition, concussion working groups, plus the support and
endorsement of enlightened sport groups such as Fédération
Internationale de Football Association (FIFA), International
Olympic Commission (IOC), International Rugby Board (IRB)
and International Ice Hockey Federation (IIHF), who initiated
this endeavour, have enormous value and must be pursued vigorously. Fair play and respect for opponents are ethical values
that should be encouraged in all sports and sporting associations. Similarly, coaches, parents and managers play an important part in ensuring that these values are implemented on the
ﬁeld of play.58 138–150

SECTION 2: STATEMENT ON BACKGROUND TO THE
CONSENSUS PROCESS
In November 2001, the 1st International Conference on
Concussion in Sport was held in Vienna, Austria. This meeting
was organised by the IIHF in partnership with FIFA and the
Medical Commission of the IOC. As part of the resulting
mandate for the future, the need for leadership and future
updates was identiﬁed. The 2nd International Conference on
Concussion in Sport was organised by the same group with the
additional involvement of the IRB and was held in Prague, the
Czech Republic, in November 2004. The original aims of the
symposia were to provide recommendations for the improvement of safety and health of athletes who suffer concussive
injuries in ice hockey, rugby, football (soccer) as well as other
sports. To this end, a range of experts were invited to both
meetings to address speciﬁc issues of epidemiology, basic and
6 of 12

clinical science, injury grading systems, cognitive assessment,
new research methods, protective equipment, management, prevention and long-term outcome.1 2
The 3rd International Conference on Concussion in Sport
was held in Zurich, Switzerland on 29/30 October 2008 and
was designed as a formal consensus meeting following the
organisational guidelines set forth by the US National Institutes
of Health. (Details of the consensus methodology can be
obtained at: http://consensus.nih.gov/ABOUTCDP.htm.) The
basic principles governing the conduct of a consensus development conference are summarised below:
1. A broad-based non-government, non-advocacy panel was
assembled to give balanced, objective and knowledgeable
attention to the topic. Panel members excluded anyone with
scientiﬁc or commercial conﬂicts of interest and included
researchers in clinical medicine, sports medicine, neuroscience, neuroimaging, athletic training and sports science.
2. These experts presented data in a public session, followed
by inquiry and discussion. The panel then met in an
executive session to prepare the consensus statement.
3. A number of speciﬁc questions were prepared and posed
in advance to deﬁne the scope and guide the direction of
the conference. The principal task of the panel was to elucidate responses to these questions. These questions are
outlined below.
4. A systematic literature review was prepared and circulated
in advance for use by the panel in addressing the conference questions.
5. The consensus statement is intended to serve as the scientiﬁc record of the conference.
6. The consensus statement will be widely disseminated to
achieve maximum impact on both current healthcare practice and future medical research.
The panel chairperson (WM) did not identify with any advocacy position. The chairperson was responsible for directing the
consensus session and guiding the panel’s deliberations.
Panellists were drawn from clinical practice, academics and
research in the ﬁeld of sports-related concussion. They do not
represent organisations per se, but were selected for their
expertise, experience and understanding of this ﬁeld.
The 4th International Conference on Concussion in Sport
was held in Zurich, Switzerland on 1–3 November 2012 and
followed the same outline as for the third meeting. All speakers, consensus panel members and abstract authors were
required to sign an ICMJE Form for Disclosure of Potential
Conﬂicts of Interest. Detailed information related to each
author’s afﬁliations and conﬂicts of interests will be made publicly available on the CISG website and published with the
BJSM supplement.

Medical legal considerations
This consensus document reﬂects the current state of knowledge
and will need to be modiﬁed according to the development of
new knowledge. It provides an overview of issues that may be of
importance to healthcare providers involved in the management
of sports-related concussion. It is not intended as a standard of
care, and should not be interpreted as such. This document is
only a guide, and is of a general nature, consistent with the reasonable practice of a healthcare professional. Individual treatment will depend on the facts and circumstances speciﬁc to each
individual case.
It is intended that this document will be formally reviewed
and updated prior to 1 December 2016.
McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313
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SECTION 3: ZURICH 2012 CONSENSUS QUESTIONS

How can the SCAT2 be improved?

Note that each question is the subject of a separate systematic
review that is published in the BJSM (2013:47:5). As such, all citations and details of each topic will be covered in those reviews.

It was agreed that a variety of measures should be employed as
part of the assessment of concussion to provide a more complete clinical proﬁle for the concussed athlete. Important clinical
information can be ascertained in a streamlined manner through
the use of a multimodal instrument such as the Sport
Concussion Assessment Tool (SCAT). A baseline assessment is
advised wherever possible. However, it is acknowledged that
further validity studies need to be performed to answer this speciﬁc issue.
A future SCAT test battery (ie, SCAT3) should include an
initial assessment of injury severity using the Glasgow Coma
Scale (GCS), immediately followed by observing and documenting concussion signs. Once this is complete, symptom endorsement and symptom severity, as well as neurocognitive and
balance functions, should be assessed in any athlete suspected of
sustaining a concussion. It is recommended that these latter steps
be conducted following a minimum 15 min rest period on the
sideline to avoid the inﬂuence of exertion or fatigue on the athlete’s performance. Although it is noted that this time frame is an
arbitrary one, the expert panel agreed nevertheless that a period
of rest was important prior to assessment. Future research should
consider the efﬁcacy for inclusion of vision tests such as the King
Devick Test and clinical reaction time tests.155 156 Recent studies
suggest that these may be useful additions to the sideline assessment of concussion. However, the need for additional equipment
may make them impractical for sideline use.
It was further agreed that the SCAT3 would be suitable for
adults and youths aged 13 and over and that a new tool (Child
SCAT3) be developed for younger children.

When you assess an athlete acutely and they do not have a
concussion, what is it? Is a cognitive injury the key
component of concussion in making a diagnosis?
The consensus panel agreed that concussion is an evolving
injury in the acute phase with rapidly changing clinical signs
and symptoms, which may reﬂect the underlying physiological
injury in the brain. Concussion is considered to be among the
most complex injuries in sports medicine to diagnose, assess and
manage. A majority of concussions in sport occur without LOC
or frank neurological signs. At present, there is no perfect diagnostic test or marker that clinicians can rely on for an immediate
diagnosis of concussion in the sporting environment. Because of
this evolving process, it is not possible to rule out concussion
when an injury event occurs associated with a transient neurological symptom. All such cases should be removed from the
playing ﬁeld and assessed for concussion by the treating physician or healthcare provider as discussed below. It was recognised that a cognitive deﬁcit is not necessary for acute diagnosis
as it either may not be present or detected on examination.

Are the existing tools/examination sensitive and reliable
enough on the day of injury to make or exclude a diagnosis
of concussion?
Concussion is a clinical diagnosis based largely on the observed
injury mechanism, signs and symptoms. The vast majority of
sports-related concussions (hereafter, referred to as concussion)
occur without LOC or frank neurological signs.151–154 In milder
forms of concussion, the athlete might be slightly confused,
without clearly identiﬁable amnesia. In addition, most concussions cannot be identiﬁed or diagnosed by neuroimaging techniques (eg, CT or MRI). Several well-validated neuropsychological
tests are appropriate for use in the assessment of acute concussion in the competitive sporting environment. These tests
provide important data on symptoms and functional impairments that clinicians can incorporate into their diagnostic formulation, but should not solely be used to diagnose concussion.

What is the best practice for evaluating an adult athlete
with concussion on the ‘ﬁeld of play’ in 2012?
Recognising and evaluating concussion in the adult athlete on
the ﬁeld is a challenging responsibility for the healthcare provider. Performing this task is often a rapid assessment in the
midst of competition with a time constraint and the athlete
eager to play. A standardised objective assessment of injury,
which includes excluding more serious injury, is critical in
determining disposition decisions for the athlete. The on-ﬁeld
evaluation of sports-related concussion is often a challenge
given the elusiveness and variability of presentation, difﬁculty in
making a timely diagnosis, speciﬁcity and sensitivity of sideline
assessment tools, and the reliance on symptoms. Despite these
challenges, the sideline evaluation is based on recognition of
injury, assessment of symptoms, cognitive and cranial nerve
function, and balance. Serial assessments are often necessary.
Concussion is often an evolving injury, and signs and symptoms
may be delayed. Therefore, erring on the side of caution
(keeping an athlete out of participation when there is any suspicion for injury) is important. An SAC is useful in the assessment
of the athlete with suspected concussion but should not take the
place of the clinician’s judgement.
McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313

Advances in neuropsychology: are computerised tests
sufﬁcient for concussion diagnosis?
Sports-related concussions are frequently associated with one or
more symptoms, impaired balance and/or cognitive deﬁcits.
These problems can be measured using symptom scales, balance
testing and neurocognitive testing. All three modalities can identify signiﬁcant changes in the ﬁrst few days following injury,
generally with normalisation over 1–3 weeks. The presentation
of symptoms and the rate of recovery can be variable, which
reinforces the value of assessing all three areas as part of a comprehensive sport concussion programme.
Neuropsychological assessment has been described by the
CISG as a ‘cornerstone’ of concussion management.
Neuropsychologists are uniquely qualiﬁed to interpret neuropsychological tests and can play an important role within the
context of a multifaceted-multimodal and multidisciplinary
approach to managing sports-related concussion. Concussion
management programmes that use neuropsychological assessment to assist in clinical decision-making have been instituted in
professional sports, colleges and high schools. Brief computerised cognitive evaluation tools are the mainstay of these assessments worldwide, given the logistical limitation in accessing
trained neuropsychologists; however, it should be noted that
these are not substitutes for formal neuropsychological assessment. At present, there is insufﬁcient evidence to recommend the
widespread routine use of baseline neuropsychological testing.

What evidence exists for new strategies/technologies in the
diagnosis of concussion and assessment of recovery?
A number of novel technological platforms exist to assess concussion including (but not limited to) iPhone/smart phone apps,
quantitative electroencephalography, robotics—sensory motor
7 of 12
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assessment, telemedicine, eye-tracking technology, functional
imaging/advanced neuroimaging and head impact sensors. At
this stage, only limited evidence exists for their role in this
setting and none have been validated as diagnostic. It will be
important to reconsider the role of these technologies once evidence is developed.

Advances in the management of sport concussion: what is
evidence for concussion therapies
The current evidence evaluating the effect of rest and treatment
following a sports-related concussion is sparse. An initial period
of rest may be of beneﬁt. However, further research to evaluate
the long-term outcome of rest, and the optimal amount and
type of rest, is needed. Low-level exercise for those who are
slow to recover may be of beneﬁt, although the optimal timing
following injury for initiation of this treatment is currently
unknown. Multimodal physiotherapy treatment for individuals
with clinical evidence of cervical spine and/or vestibular dysfunction may be of beneﬁt. There is a strong need for high-level
studies evaluating the effects of a resting period, pharmacological interventions, rehabilitative techniques and exercise for
individuals who have sustained a sports-related concussion.

The difﬁcult concussion patient—What is the best approach
to investigation and management of persistent (>10 days)
postconcussive symptoms?
Persistent symptoms (>10 days) are generally reported in
10–15% of concussions. This may be higher in certain sports
(eg, elite ice hockey) and populations (eg, children). In general,
symptoms are not speciﬁc to concussion and it is important to
consider and manage co-existent pathologies. Investigations may
include formal neuropsychological testing and conventional
neuroimaging to exclude structural pathology. Currently, there is
insufﬁcient evidence to recommend routine clinical use of
advanced neuroimaging techniques or other investigative strategies. Cases of concussion in sport where clinical recovery falls
outside the expected window (ie, 10 days) should be managed
in a multidisciplinary manner by healthcare providers with
experience in sports-related concussion. Important components
of management after the initial period of physical and cognitive
rest include associated therapies such as cognitive, vestibular,
physical and psychological therapy, consideration of assessment
of other causes of prolonged symptoms and consideration of
commencement of a graded exercise programme at a level that
does not exacerbate symptoms.

Revisiting concussion modiﬁers: how should the evaluation
and management of acute concussion differ in speciﬁc
groups?
The literature demonstrates that the number and severity of
symptoms and previous concussions are associated with prolonged recovery and/or increased risk of complications. Brief
LOC, duration of post-traumatic amnesia and/or impact seizures
do not reliably predict outcome following concussion, although a
cautious approach should be taken in an athlete with prolonged
LOC (ie, >1 min). Children generally take longer to recover
from concussions and assessment batteries have yet to be validated in the younger age group. Currently, there are insufﬁcient
data on the inﬂuence of genetics and gender on outcome following concussion. Several modiﬁers are associated with prolonged
recovery or increased risk of complications following concussion
and have important implications for management. Children with
concussion should be managed conservatively, with the emphasis
on return to learn before return to sport. In cases of concussion
8 of 12

managed with limited resources (eg, non-elite players), a conservative approach should also be taken such that the athlete does
not return to sport until fully recovered.

What are the most effective risk reduction strategies in
sport concussion?—from protective equipment to policy?
No new valid evidence was provided to suggest that the use of
current standard headgear in rugby, or of mouthguards in
American football, can signiﬁcantly reduce players’ risk of concussion. No evidence was provided to suggest an association
between neck strength increases and concussion risk reduction.
There was evidence to suggest that eliminating body checking
from Pee Wee ice hockey (ages 11–12 years) and fair-play rules
in ice hockey were effective injury prevention strategies.
Helmets need to be able to protect from impacts resulting in a
head change in velocity of up to 10 m/s in professional
American football, and up to 7 m/s in professional Australian
football. It also appears that helmets must be capable of reducing head-resultant linear acceleration to below 50 g and
angular acceleration components to below 1500 rad/s2 to optimise their effectiveness. Given that a multifactorial approach is
needed for concussion prevention, well-designed and
sport-speciﬁc prospective analytical studies of sufﬁcient power
are warranted for mouthguards, headgear/helmets, facial protection and neck strength. Measuring the effect of rule changes
should also be addressed by future studies, not only assessing
new rule changes or legislation, but also alteration or reinforcement to existing rules.

What is the evidence for chronic concussion-related
changes?—behavioural, pathological and clinical outcomes
It was agreed that CTE represents a distinct tauopathy with an
unknown incidence in athletic populations. It was further
agreed that CTE was not related to concussions alone or simply
exposure to contact sports. At present, there are no published
epidemiological, cohort or prospective studies relating to
modern CTE. Owing to the nature of the case reports and
pathological case series that have been published, it is not possible to determine the causality or risk factors with any certainty.
As such, the speculation that repeated concussion or subconcussive impacts cause CTE remains unproven. The extent to which
age-related changes, psychiatric or mental health illness, alcohol/
drug use or co-existing medical or dementing illnesses contribute to this process is largely unaccounted for in the published
literature. At present, the interpretation of causation in the
modern CTE case studies should proceed cautiously. It was also
recognised that it is important to address the fears of parents/
athletes from media pressure related to the possibility of CTE.

From consensus to action—how do we optimise knowledge
transfer, education and ability to inﬂuence policy?
The value of knowledge transfer (KT) as part of concussion education is increasingly becoming recognised. Target audiences
beneﬁt from speciﬁc learning strategies. Concussion tools exist,
but their effectiveness and impact require further evaluation. The
media is valuable in drawing attention to concussion, but efforts
need to ensure that the public is aware of the right information.
Social media as a concussion education tool is becoming more
prominent. Implementation of KT models is one approach organisations can use to assess knowledge gaps; identify, develop and
evaluate education strategies; and use the outcomes to facilitate
decision-making. Implementing KT strategies requires a deﬁned
plan. Identifying the needs, learning styles and preferred learning
strategies of target audiences, coupled with evaluation, should be
McCrory P, et al. Br J Sports Med 2013;47:250–258. doi:10.1136/bjsports-2013-092313
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a piece of the overall concussion education puzzle to have an
impact on enhancing knowledge and awareness.
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