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(The foll owi ng proceedi ngs were held in open court
bef ore the Honorabl e Douglas P. Wodl ock, United States
District Judge, United States District Court, District of
Massachusetts, at the John J. Makley United States Courthouse,
One Courthouse Way, Courtroom 1, Boston, Massachusetts, on
Tuesday, August 23rd, 2016):

THE CLERK: Al rise.

(The Honorabl e Court entered the courtroomat 2:50 p.m)
THE CLERK: This Honorable Court is now in session.

Pl ease be seated. MDL Nunmber 13-02428, |In Re: Fresenius

G anuFl o.

THE COURT: Well, let nme understand who is going to
have a speaking part in this.

M. Bennett, you are going to be speaking for
Freseni us?

MR SHAUL: Roman Shaul on behal f of the State of
Loui si ana, your Honor.

MR, DUGAN. Good afternoon, your Honor. Janmes Dugan
on behalf of Blue Cross of Louisiana.

THE COURT: You may be seated, M. Dugan.

| have a series of questions, but one of themis what
i s happening in Vioxx or has happened in Vioxx on this aspect
of the case? Reading it, there is a kind of |aw of unintended
consequences to the procedures that were undertaken in

Loui si ana.
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MR. DUGAN: Yeah, absolutely, your Honor.

THE COURT: You al ways shoul d be prepared for what you
ask for, and what you asked for got you here.

MR. DUGAN: Absol utely.

THE COURT: So, | just want to understand.

MR. DUGAN: May it please the Court, James Dugan on
behal f of Blue Cross of Louisiana. | have represented Bl ue
Cross for 20 years in cases such as this. | was co-I|ead
counsel in the Neurontin litigation in front of Judge Saris in
this courthouse. So, |I've been litigating these issue for
years.

The Vi oxx case was conpl etely distinguishable from

this, because that case | filed as a nationwi de cl ass action

under RICO and the C ass Action Fairness Act. Vioxx is |long

over with and gone. As you may or nmay not know, M. Seeger was
one of the co-lead counsels in Vioxx, so we fought those wars
together. It's conpletely distinguishable, your Honor.
There's no nention in the Vioxx conplaint ERI SA

THE COURT: | just want to see what el se has happened.
So, there was a war. W0 won?

MR. DUGAN: | think nobody won, your Honor.

THE COURT: It is |like nost wars.

MR. DUGAN: Right.

THE COURT: So, let ne step back. If this were a

standal one case and only dealt with your private plans, it




N

g b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case+13-md-02428-DPW—Doecument-/71—Filed-09/16/16—Page 5-of 41
5
woul d be here, right?
MR, DUGAN: No, your Honor.
THE COURT: Wy not?
MR. DUGAN: It's very conmmonpl ace for health insurers

to intervene and assert subrogation rights in --

THE COURT: That nay be, but let's assune, as | am
framng this, that it is you bring this claim naybe there is
no vehicle. Louisiana has a vehicle, M ssissippi has a
vehicle, but there is no other state vehicle. You bring a
cl ai mon behal f of plan participants as a subrogation claim
It would in the ordinary course pass through the MDL and cone
here, right? Wuldn't it?

MR, DUGAN: It would depend on how we filed it, your
Honor .

THE COURT: Well, let's assunme that you filed it as a
standal one action on behal f of the subrogation rights of plan
participants, private plan participants.

MR, DUGAN. Well, once again, your Honor, it would
depend. W have intervened in the State of Louisiana s case.

THE COURT: | understood that.

MR, DUGAN. Because we al so represent the Ofice of
G oup Benefits.

THE COURT: This will be a longer war if you do not
answer the questions | put to you. You get to say whatever you

want to say, but you can run, but you cannot hide. | am going
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to be asking this question over and over again.

MR. DUGAN: |'m here, your Honor.

THE COURT: So, you file a standal one case.

MR DUGAN. W would assert state | aw causes of
action.

THE COURT: Right.

MR. DUGAN: And depending --

THE COURT: But they are ERI SA causes of action,
aren't they?

MR. DUGAN: No, nothing --

THE COURT: You nean private plans?

MR. DUGAN: Yeah, absolutely, your Honor.

THE COURT: \What cases said that?

MR DUGAN:. Your Honor, we have never -- ERI SA does
not create a cause of action for a plaintiff to an entity such
as Blue Cross Blue Shield of Louisiana. ERI SA was created to
protect consumers.

THE COURT: | understand that. |f someone cones in
and says, "I have got a subrogation claim" they are nmaking the
claimfor the ERISA rights of the underlying plan participants.

MR. DUGAN:. Right. W have two ways of asserting
those clains. |It's very commonpl ace, your Honor, to intervene
in an underlying case.

THE COURT: It may be. | amnot disagreeing, and

maybe | can clarify where | may be going on this so you both
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understand. M head hurt trying to figure out why people

opposed and supported and went along with intervention and did

not. | can look at it and say --

MR. DUGAN: | read ERI SA last night, your Honor. M
head is still hurting, too.

THE COURT: Well, | have had a | ong-term chronic pain

fromER SA nyself. But one way | can look at this is you

asserted both private plan clains and clains in sonme fashion

adm ni stering the Governnment plans. It is not as if | want to
slice and dice, but I mght, whichis to say I will send the
Governnment plans back with the Attorney General. | have

t hought |1 ong and hard about that, |earned a good deal about the
history of states as diversity, all of that. That all bel ongs,
as far as | amconcerned, | think, in the state courts. But
you have got private plans here, and I mght well sever those
private plans out and say they are here properly, that there is
a preenption of that. They have to be treated as federal
claims in this Court. And I amnot sure why | should not do it
t hat way.

It seens to ne that there are larger issues about the
State's, the sovereign's ability to litigate where it wants to
l[itigate and even acquiesce in the arrival of an officious
i nternmeddl er, otherwi se known as an "intervenor," in the case,
whi ch apparently they did, and that is up to the State of

Loui siana, as far as | am concerned, and ERI SA provi des an
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exenption directly for that sort of thing. M. Bennett is
t hi nki ng about why that is wong, but | think that is the case.
And so, now you are here on those private plans, and | guess |
want to know what that neans, too, for this case as well

MR. DUGAN: Right. Wll, thank you, your Honor, and,
with all due respect, | think it would have a chilling effect
if you were to rule that Blue Cross's intervention sonmehow
inplicated ERISA. It is done all the time, for exanple, in car
accident cases. |If that is done, then you are going to create
| egal authority that is going to be wi despread around this
country, having parties renove cases under these issues.

THE COURT: It happens all the tinme in ERI SA cases.
Maybe it just happens to nme, but | do not think so. | think it

happens to every Federal Judge. Sonebody files sonmething and a
benefit plan is involved, even without thinking strategically
def ense counsel say, "They want to be in the Barnstable
District Court. That neans we want to be in the Federa
District Court in Boston." Wether that nmakes sense or not is
another matter. Now, naybe there are sone defendants who say,
"Who cares," and they do not assert their ERI SA clains or they
do not press it as ERISA clains. But that has not been ny
experi ence.

My experience has been when anything that cones wthin
the scope of ERISA is raised, there is a renoval, and the

Suprene Court has been pretty broad in the way in which it
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treats ERI SA preenption, junp-starting over the idea of a
wel | - pl eaded conplaint to say this is the kind of thing as to
which there is a particular federal interest.

So, apart froma parade of horribles into the Federa
Court, why shouldn't this case be here? | amadding to the
things that you will get a chance to tal k about, but this is
al so a kind of nmanageability issue. You are really standing in
t he shoes of, because you are subrogation, standing in the
shoes of those who have direct clains here, who, if they
brought the clains thensel ves, would be here, | think --

MR. DUGAN. Right.

THE COURT: ~-- private plan people. So, | don't know
of any good reason not to sever out the private plan clains.
Maybe | should be clear on this. There is no dispute that your
intervention inplicates private plans, right?

MR DUGAN: Correct.

THE COURT: So, why shouldn't [7?

MR, DUGAN. Well, two argunents, your Honor, and |I'm
assum ng that you are going to want ne to breeze over the
wel | - pl eaded conplaint rule in the GQutierrez case.

THE COURT: Not breeze; acknow edge that it has been
abrogated in the context of ERI SA

MR, DUGAN. As to the ERI SA argunent, your Honor
first of all, there's no case on point. There's never been a

case on point that's addressed this issue. But if you | ook at
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ERI SA, there's basically four core functions of ERISA: one, to
provide participants with plan information, including inportant
i nformati on about plan features and fundi ng; two provides
fiduciary responsibilities for those who nanage and control

pl an assets; three requires plans to establish a grievance and
appeal s process for participants to get benefits fromtheir

pl ans; and four gives participants the right to sue for
benefits and breaches of fiduciary duty.

This is a very different situation, your Honor. This
is a situation where you have Blue Cross, who is intervening,
has filed a petition of intervention, and is asserting
subrogation rights for state | aw causes of acti on.

THE COURT: Let me just ask this question separately:
If this were done by the plan participants it would be an ERI SA
claim right?

MR DUGAN: | don't think so, your Honor. | think
that, once again, ERISA is for a situation where a consuner has
a problemw th their health plan. | just laid out the four
core functions of ERISA. |If the facts pattern is in those core
functions, then, yes, ERISAis inplicated. As | said, there
has never been a case that specifically fits this fact pattern
And, candidly, when we first filed the intervention over seven
nmont hs ago we went through various notion practice in appellate
all the way to the Suprene Court on the intervention, and we

won on all those issues.
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right?

st andi ng

11

| woul d have thought if they thought strongly about

the federal question issue that they would have renoved it at
the beginning of the case. And | did a lot of |egal work,

| egal research on this issue, on ny damages anal ysis and al
this stuff many nonths before we actually filed our

intervention, and | could never find this particular aspect of

the law. |If your Honor were to rule that way, you would be
creating new | aw.

THE COURT: Well, if I rule the other way | will be
creating new | aw, too.

There used to be an Assistant U S. Attorney in the
District of Massachusetts who, when confronted with | egal
argunments, would sonetines say, "I know of no law to the
contrary.” That was not a comentary on the law. It was a

commentary on his know edge of the | aw.

There is no case to the contrary one way or the other

MR, DUGAN: Well, your Honor --
THE COURT: So, | go back to thinking about you as

in the shoes of an ERI SA partici pant who nmakes a claim

like this, and | ask nyself whether or not this should be an

ERISA claim | guess that is the way | would think about it.
Now, you are telling nme, "Well, ERISA participants nmake these
clainms all the tine." That does not nmake it an ERI SA cl aim

It just makes it a claimby sonebody who happens to have ERI SA
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MR. DUGAN:  Your Honor, | would point you to the

rely upon. There, the Suprene Court examined the |limted
activities that constitute core functions of ERISA. In the
recent Gobeille decision holding that the principal object of
ERISA is to protect plan participants and beneficiaries, not
third parties |like Fresenius, and that Congress's prinmary
concern was with the m smanagenent of funds accumul ated to

fi nance enpl oyee benefits and failure to pay enpl oyees

Cﬁr-r\ 112 mdad. 02420 DD\AL Doaciimaon + 1771 Cillad 00/16/11 6 Danao 12 ~f 41
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benefits.
MR, DUGAN. Right.
THE COURT: | think that is the guts of what you are
sayi ng.

Gobeill e decision, which is a U S. Suprene Court case which we

benefits fromaccunul ated funds. Federal |aw, therefore, only

preenpts state |law regarding the core functions of ERI SA, such

as those adm nistrative health plans and denyi ng of benefits
ment i oned.

Here, of course, the denial of clainms of benefits is
not at issue. As Blue Cross Blue Shield allowed and paid for
its nenbers to treat with NaturaLyte and G anuFl o, even as

Freseni us knew of the drug's dangers, refused to conmmuni cate.

Conversely, ERI SA does not preenpt state statutory and tort |aw

pertaining to the regulation and pronotion of drug safety in
the protection of health plan participants.

THE COURT: Well, | guess a way of dealing with that
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is to say we are not tal king about preenption under

Section 1144(a), which is the CGobeille. W are, or at |east

a formof conplete preenption.

So, | guess | think that | understand where you are
comng fromon this. | amhaving nore difficulty saying that
we are dealing with sone matter that is outside of the |arger
concerns of the Congress in providing a Federal |aw of health

benefit plan provisions, sonmewhat different, obviously, but

di fferent way of approaching the question of preenption than

was approached through Gobeill e.

shoul d go back, or not nost, but so nmuch as is dealing with
Gover nnent pl ans shoul d go back and quickly. But | amnot so

sure about the private plans.

make just one nore report to your Honor, if it's okay.

THE COURT: Sure.

MR. DUGAN. W al so have been engaging in discovery
with Fresenius. W have produced about 50,000 pages of

docunents. W had a 30(b)(6) deposition, which was set for

13

am tal king about preenption under 1132(a), which al so provides

when we are tal king about 514 or 1132(a) we are tal ki ng about a

So, | think I understand what you are saying, and for
present purposes, although M. Bennett will probably chall enge
this, I amprepared to think that nmost of what is involved here

MR. DUGAN: | understand, your Honor. | would like to

August 9, which is going to be noved. W have had a little bit
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of a slowdown due to --

THE COURT: That is back to the future if it was
August 9th. It has been noved.

MR. DUGAN. Right. So, the parties are engaging in
di scovery. From Blue Cross's perspective, we are about
90 percent done. W are open to finishing the process up, once
again, with all due respect, your Honor, the MDL, if we don't
get sent back now, we will be making a | exicon argunent in the
very near future to try to get back to State Court. Thank you,
your Honor.

THE COURT: Well, let nme just be sure | understand
that, and this is a nore practical thing, which is to say at
this stage sonebody is going to be dealing with your clains and
t he discovery in your clainms. | have suggested that it may be
two Courts that are dealing with that. That does not appeal to
you, and | suspect it does not appeal to M. Bennett. But, in
any event, rather than sending these cases back and forth,
perhaps a period of reflection with respect to the outcone

whil e discovery is conpleted is an appropriate way of dealing

wthit. |Is that the subtext of your report to ne?
MR, DUGAN. Yes, sir, your Honor. [|'ll |eave you just
with this last note: As a practical perspective, | see this

case as a car accident, where the State of Louisiana is in the
front seat, we're in the back seat. Liability is going to be

t he sanme here, your Honor. W're just going to have different
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damages. It's as plain and sinple as that, as far as we are
concerned. Thank you, your Honor.

THE COURT: Thank you.

So, M. Bennett --

MR. BENNETT: Yes. Thank you, your Honor.

THE COURT: -- you heard ny inclinations.

MR, BENNETT: Sure. | will try to react to sone of

the things that | heard. One of the things that | would |ike

to just make the Court aware of, because it could affect the

timng or what you want to have in front of you before you make

a decision, is that in this first batch of discovery that we

just received fromthe State -- and the nunbers are subject to

a protective order, so I'"'mnot going to state themin open

court -- but if you take 100 percent of Blue Cross Bl ue

Shield s clains, it looks like |ess than 3 percent are state

clains, and that the overwhel m ng nunber of Blue Cross Bl ue

Shield' s clains cone fromtheir HMO and their other private

pl ans that they've provided us, and the so-called "Ofice of

Governnent Benefits" that they are suing under, which would be

state participants,
THE COURT:

allocation, it

is atiny sliver of that.

But whatever it is,

IS subject to exenption from ERI SA,

wi t hout getting into

right?

MR BENNETT:
exerci se suppl enent al

THE COURT:

We woul d acknowl edge that you have to
jurisdiction.

Put to one side supplenental jurisdiction
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for a monent. | will get back to your friend from Loui siana
about that. But, standing alone, if this case were brought

directly by Blue Cross Blue Shield and they said, "W are not

16

| ooking for any private plans, we are only |ooking for the OGA

cases,"” it would still be in Louisiana, right?

MR. BENNETT: That's true

THE COURT: And you would not have a right of renoval

MR. BENNETT: No. W are renoving it on the basis of

the private plans.
THE COURT: So, now, as a practical matter, you said
it would affect timng. | do not understand the infornmation.
MR, BENNETT: Well, here's what | was thinking from
your prior comments, is that one of the reasons you thought it

m ght nmake sense to sever clains out and say the Governnent

pl ans go back to Louisiana and the other clains stay here, was

whet her or not that would be even an even split or the

predom nant -- | think you said the predom nant were public,

and so it mght nmake sense to do that. | thought that it m ght

matter to the Court that if you kept all of the cases for
di scovery, all of the Blue Cross cases for discovery,
98 percent of that would be pure-play ERI SA cases.

And so, when | | ook at the case | aw on severance and

remand, one of the things is what would you be remanding as to

Blue Cross's clainms? And what you would be remanding, if you

t ook that approach, which, of course, we oppose, but you woul d




N

g b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Gase+:13-me-02428-BP\W—DBeocument 71— iHed-09/16/16—Page-1+of4t
17
be remanding a tiny, little fraction of a case for another

Court to resolve, for Blue Cross to be another party at tria
in Louisiana if the State case was remanded as wel |, whereas,
if you kept all of Blue Cross's clains under both your direct
jurisdiction under ERI SA and then suppl enental jurisdiction as
tothe tiny sliver of clains that are State clains, all of the
Blue Cross litigation, our depositions of their people to talk
about what they knew and didn't know, |ooking at the plan

| anguage, would all be decided together. And so, | was
pointing that out solely to say that in your shoes you m ght
consider the idea that if you kept the cases, the whole Bl ue
Cross case, alnost all of it would be in front of you anyway,
and all you woul d be remandi ng woul d be a snmall nunber of

cl ai ns.

THE COURT: Al right. Let ne naybe start with what |
perceive to be a practical issue and then deal otherwise. |Is
there any problemw th the discovery, the products of discovery
that are devel oped now in the present context being applicable
to the Louisiana case if it were in Louisiana?

MR. BENNETT: The discovery we are doing now in
Federal Court would apply if it went back.

THE COURT: That is agreeable to all of the parties?

MR, DUGAN: Yes, your Honor, absolutely.

THE COURT: So, now, |et ne, because | amnot sure |

fully understand what the inplications of subrogation -- | have
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sai d subrogation and stand in the shoes, all of that -- | am

not sure | really understand what the inplications are going to
be of this. Let's assune that all of these private people are
covered by the settlenent or sone |large portion of it. Are

t hey, are they not?

MR. BENNETT: Covered by who?

THE COURT: The settlenment in this case.

MR BENNETT: Oh, | understand. So, the difference,
as | look at this, if you take a diagram of the two cases, you
woul d start with the proposition that if an injured party who
filed a suit was covered by Blue Cross Blue Shield of
Loui siana, they are in the settlenent or deciding whether to be
in the settlenent or not. However, the breadth of the
Loui si ana Bl ue Cross Bl ue Shield case goes much beyond t hat,
because they want to recover what they paid for every treatnent
ever given to those patients with G anuFl o, and so when you
t hi nk about subrogation, you would say the Louisiana case is
actually -- Blue Cross's case is actually including people who
were never harnmed and who are on dialysis today and whose
doctor has prescribed them G anuFl o the whole tinme and for whom
Blue Cross is paying for treatnents wwth G anuFl o today. They
are suing to recover all of those paynents. So, that's the
breadth of that case.

Then, if you go over to the people who are injured and

who may be plaintiffs from Loui siana, they could be Loui siana
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Medi cai d patients, in which case they are in the State's case.
They coul d be Loui siana Bl ue Cross.

THE COURT: Well, but what happens to the State's case
as to those individual s?

MR. BENNETT: See, we haven't gotten to that point
yet, because where the overlap would be is if a portion of the
settlenment or the portion of the case that was brought by the
plaintiffs included reinbursenment for nmedical expenses. So,
the issue there is there would be sonme form of double recovery,
because they're suing to recover noney in the private plaintiff
case and they are settling and getting paid that noney.
Theoretically, then, they will owe under a |ien or subrogation
obligations to pay sone of that noney back to Blue Cross or to
the State because they paid for the treatnents.

However, these cases that they are bringing aren't
related -- you think of a typical subrogation case, you would
say you get hurt and then you go to the hospital, and you get
treated, and the noney that's at issue is the subsequent
treatnment after the injury, and if you get recovery for that
you may have to pay it back to your insurance carrier. Here,
the carrier, Blue Cross, is actually going after us for the
cost of the underlying treatnents, whether or not there was an
injury at all init, and so it's extrenmely broad. And that's
how we get to their demands for billions of dollars fromus, by

saying it's every treatnent over 10 years no matter what,
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whet her anybody was hurt or not. So, | guess the short answer
to your question would be there is a subset of plaintiffs who
have sued us where sone conponent of their damages may overl ap
with the extrenely broad damages that are bei ng sought by the
State Medi caid Program and by Bl ue Cross

THE COURT: Apart from M ssissippi, is that being done
in any other cases?

MR. BENNETT: No. The only two peopl e who have
brought a claimagainst us for this is Louisiana and
M ssi ssippi. No other insurance carrier has done it, no other
Blue Cross Blue Shield carrier has done it, no other state
Medi cai d Program has done it.

THE COURT: So, now back to the division that | tal ked
about earlier. Put to one side supplenental jurisdiction for a
nmonment. Isn't it the case that if the Blue Cross case were
only whatever is involved, 3 percent, you say, but whatever is
involved in the Governnment plan or Governnent program and it
is standing alone, they did not plead it differently, that that
would be in the State Court, stay in the State Court?

MR BENNETT: The main difference between the State
case and that case would be, if it were brought by its | onesone
we woul d probably have diversity.

THE COURT: If it were brought by?

MR, BENNETT: By wthout joining wwth the State.

The reason why we were in State Court with this in the
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first place, and | assune why Blue Cross chose to try to join
an existing case, versus filing their own, is that we are a
Bost on- based conmpany and, therefore, we would have renoved that
under diversity.

THE COURT: Well, then, why don't you have
jurisdiction on the basis of diversity generally as to Blue
Cross?

MR. BENNETT: Well, they would say they sued 99 of our
clinics, and we would go through the sane exercise that we went
t hrough early on and whether our clinics are proper defendants
or not.

THE COURT: Right.

MR. BENNETT: So, the problemwth us for diversity
was all defendants and all plaintiffs and intervenors being in
a different category.

THE COURT: But that is not inpossible, and it strikes
me that maybe there are a couple of Massachusetts clinics
involved in this with diversity spoilers? Are there any
diversity spoilers?

MR, BENNETT: No. The 99 clinics they naned are all
Loui si ana clinics.

THE COURT: So?

MR, BENNETT: So, if Blue Cross sued us by itself in a
plaintiff Blue Cross versus defendant Fresenius and its clinics

we woul d renove that under diversity grounds as well. W
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couldn't renove under diversity grounds in this case because
all plaintiffs have to be diverse fromall defendants as
citizens, and the state who was the plaintiff still was not a

citizen.

THE COURT: All right. So, it has to be a federal
guestion for you to get here, federal question jurisdiction for
you to get here?

MR. BENNETT: The only difference would be if you were
to say, okay, | amgoing to do what it sounds |like you nmay do,
which is sever out each type of these clains and treat them as

totally separate actions, we could do what we have done to have

ot her cases here, which is to say, "Ckay, |'ve severed out Bl ue
Cross fromthe State. |I'mgoing to denonminate, realign the
parties. Blue Cross is plaintiff, you are defendants.” And

t hen we woul d have diversity jurisdiction over that case as
reconfigured by this Court for all those clains.

THE COURT: | would not have to do that for purposes
of making a determ nation for ERI SA preenption?

MR. BENNETT: You would not have to do that for
pur poses of ERI SA preenption. ERISA preenption gives us a
jurisdiction for however nmuch of this case you believe is
appropriate under Rule 21 and supplenental jurisdiction for you
to keep. W have an absolute -- | guess | would say we have a
right to be here as to these private clains. W ask you to

keep everybody el se here. If you severed out and realigned the
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parties as we have tal ked about, we would al so have a right
under diversity to be here as to Blue Cross.

THE COURT: Now, let ne talk to you -- and | wll,
obviously, talk to the Attorney General's representative about
this as well -- but about the question whether or not, given
t he uni que circunstances of a sovereign here, supplenental

jurisdiction is appropriate.

23

MR. BENNETT: Sure. | think that this would cone down

to -- we would place it into a nore traditional canp of

i nvoluntary/voluntary type looking at it, which is to say the
soverei gn was down there, they had their case. W weren't
renoving it, we were going to trial, and we thought we should
get nore discovery, but we were down there fighting it out.

Then there cones atine, literally a nonth before trial, when

we' re having a hearing about intervening to add a party, to add

| don't know how much to it, and at that point in tine if the

State wanted the case that you had given them and said, "You

can be in State Court on that,"” and your decision says the | aw

requires, that would have been fine. But what they chose to do

right before trial is to say, "W consent to a whole

interjection of a whole bunch of new things." They say, "W're

not opposing it, we don't object to it." Their |awer stood up

in court on the 12th of March or of February and said, "Your

Honor, we're not opposing this,” and |let these cases be

brought. Maybe they thought we wouldn't notice that it was an
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case or whatever it was, but it's a voluntary/involuntary

If it had been involuntarily created Federa

jurisdiction, that would be one thing, but they consented to

and when they consented to it they consented to the ERI SA
THE COURT: It is probably unfair to permt you to

ate in front of me, but | amgoing to permt you to

ate in front of me. Wat is going on here?
MR. BENNETT: | will tell you, I will say what ny take

hat February 29th we received -- 22nd to 29th, two weeks

before trial, we received 899, 000 pages of new di scovery from

ate with a trial two weeks fromthen. W asked to take

tions about that, and the Court said, "No, you can't."

We asked for a continuance, and the Court said, "No, you

At the sane tinme then Blue Cross Blue Shield cones in

and says, "Hey, here's our case. W have," what they are

telling you in the pleadings, "hundreds of mllions of dollars

and we want to go forward without a witness list, an
t list or anything like that." 1t was being put on us
wo weeks before trial, and | think that you can --

THE COURT: Well, that is the description, but what is

t he purpose? What is the notive? Wuat is going on?

MR. BENNETT: WMaybe that we woul d decide that we can't

and that we had to settle it.
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THE COURT: So, you would roll?

MR. BENNETT: Exactly, and that we had no choi ce.

THE COURT: So, let nme understand from Loui siana. Wy
did you let then?

MR. SHAUL: Your Honor, we didn't have the authority
to allowthemin. That was the Court's deci sion

THE COURT: Well, no, it is. | amgratified to hear
that such things are the Court's decision, but frequently I
have litigants who tell ne that they have a position that
ought to consider, and, as | understand it, you said, "W don't
have a position. You want to let themin, they can cone in.
You do not want to let themin, they can stay out."

MR, SHAUL: That's accurate, your Honor, we didn't
have a position.

THE COURT: Wy not? Wiy not? You are coming on to
trial. This makes it nore conplex. Trial is up in tw weeks.
Wiy didn't you object?

MR. SHAUL: The sovereign routinely practices in front
of this -- in this jurisdiction, and it was our position that
the Court was going to nanage its docket however it wanted to
manage its docket. There were a |lot of issues going on. The
def endant outlined sonme of those issues. The Court wasn't
happy with us or the defendants, and we weren't going to go in
there and take a position and start telling the Court how it

was going to manage its docket. W sinply took no position.
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We didn't argue one way are the other.
THE COURT: | understand that. | wish nore litigants

were |ike you, not taking a position about the way in which the
Court manages its docket, but cultural differences, perhaps.

Now down to the question of supplenental jurisdiction
Let's assune that | take the position that there's suppl enental
jurisdiction here, not the question of whether | should
exercise it, but just whether or not. There is no question
that you woul d be subject to supplenental jurisdiction, is
there, as a matter of |aw?

MR, SHAUL: We don't think we would be subject to
suppl emental jurisdiction. First off, I think the defendants
can't advocate that, because | think that's inconsistent with
the positions they' ve taken with the trial court, the trial
court in Louisiana, the Appellate Court of Louisiana and the
Suprenme Court of Louisiana saying that these cases, that the
State's case and Blue Cross Blue Shield' s case sinply cannot be
l[itigated together. They' ve taken that position

THE COURT: If that is a judicial estoppel argunent, |
am not persuaded by it. Now |l am back to the question of the
authority of the Court, faced wth jurisdiction as to one
portion of the case or against one of the litigants here.

MR SHAUL: We think there is a difference in the
operative facts, although it all stens from G anuFlo. W think

if you look at the State's case, the State, first off, is a
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our case, we have to explain to themthe Medicaid framework,
howit's a joint Federal program the sources of funding, why
we are doing what we are doing. That is wholly separate than
Bl ue Cross Bl ue Shield.

THE COURT: Weren't you going to do that with Bl ue
Cross before?

MR. SHAUL: W were going to have to do that, your
Honor .

THE COURT: Right. That is not going to take very
long to do that. | just want to be clear that there is not a
guestion about the exercise of supplenental jurisdiction if
there is in this case sone federal question or basis for
Federal jurisdiction, that is, supplenental jurisdiction over

the noncitizen that is a state.

exi sts because we don't believe -- we believe that there are
nore operative facts associated with -- if the Court is not
persuaded with that, then, your Honor, then the Court would
have discretion then, if it fell to all those paraneters, to
exercise --

THE COURT: Now, let ne take it just one nore step,
which is to say cannibalizing this case is not a particularly
attractive way of dealing with it. | suppose you would say,

"That's right, send the whole thing back to Louisiana,"” but

27

Medi cai d agency, and so, in order to get the jury to understand

MR, SHAUL: We don't believe supplenental jurisdiction
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let's assune that | am not necessarily prepared to do that.

|l ook at it as a practical sort of thing, howdo | facilitate
the resolution of conflicts anong the parties here in fair
fashion and one that is consistent with Rule 1 of the Federa
Rul es of Civil Procedure to focus on |ack of expense or

m nimzing expense? Wiy wouldn't | just keep this case, then,
for those purposes? Not that | am |l ooking for nore cases to
deal with, but I have got this collection of parties. They
have got disputes that are in the same ball park, involve lots
of the sane sorts of issues. Wy not keep it here?

MR. SHAUL: A couple of reasons, your Honor. First
off, the State of Louisiana and the defendants have been
litigating for over a year and a half in State Court. And the
Court's made rulings on a |lot of those issues that woul d have
to be revisited.

THE COURT: Let nme just pause on that. |'mnot sure
that | would revisit. M general view when | get transferred
cases i s sonebody has got to nmake a really good argunent to get
me to revisit the law of the case. That sone judge nmakes a
ruling about interrogatories, life is short, | have other
things to do. Chances are | amnot going to revisit
i nterrogatories.

MR SHAUL: That's conforting, your Honor, but |I'm
sure defendants would ask you to revisit those, and we would

certainly have to brief that as a matter of course.
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THE COURT: Maybe. | might be hel pful in that regard

about devoting your tine to that.

MR SHAUL: A followp argunent, your Honor, is this
Court's opinion in the Mdtion to Remand. It set out very
detail ed history about the renoval statute. It cited First
Crcuit law that says the Federal Court is a court of limted
jurisdiction, that there are issues of federalismand conmty,
and that when the sovereign is the party, that those are
actual |y hei ghtened concerns.

THE COURT: Right. That is why | asked the question,
started out with the question of am| w thout power altogether
when | amdealing with a sovereign? | do not think I am The
decision is inflected by these inportant federalism questions,
but I amnot sure that under proper circunstances, whether this
isit, that | amproscribed, | do not think I am from

exer ci sing suppl enental jurisdiction even over a sovereign.

MR SHAUL: And | think I have argued -- |'ve answered
that. |If the Court is satisfied that it has all those
i ssues -- we would disagree with that, but if the Court is

satisfied it wuld, in fact, have supplenental jurisdiction,
but we would argue that that is not a good i dea because of the
uni que nature of the case, because of the issues of federalism
because of the issues of comty.

What happened in the State Court, your Honor, the

Court put us on a very aggressive trial schedule over a year.




N

g b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

30

We had a January 2016 trial date. W jointly agreed to
continue that, and we had to work to get the Judge to nove that
date. And so, we were working well together. There is no
reason why we should, given all that cooperation that was goi ng
on between the parties in the State Court proceeding, to now
uproot all that, forget all that, and then have to bring us to
Boston to redo a lot of that work. | think the best way to get
it resolved is to send it back, your Honor.

THE COURT: Well, you say, "Redo all that work," and
that goes back to the earlier question | raised, which is, so
long as it is here now, while | amexercising jurisdiction to
determ ne whether or not | have jurisdiction, I do not know why
di scovery cannot continue, the case cannot be put in a posture
to be tried by whoever is going to end up trying the case.

MR. SHAUL: | guess | can't think of a reason why,
given the status of the case in State Court, when we were
wor ki ng towards a resol ution, we were seven days out froma
trial date, why we would cone to Boston. | can't think of the
reverse.

THE COURT: Because the Judicial Panel for
Mul tidistrict Litigation told you you had to. Do not | ook
back, it could be gaining on you. And so, what you want to do
is deal with it as it stands right now, which is, you have got
a dispute. You want to get the dispute resolved. There are

sone | oose ends, | guess, about discovery, but maybe there is
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Loui si ana, you have all the defendants' clinics which are
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nmore than that. So, | foster that.

relevant -- they are not just nomnally in there. The records

cone out of there, those wi tnesses cone out of there.
Convenience to a lot of those people | think dictates that we
should try the case in Louisiana. There are a |ot of people
who woul d have to be uprooted to conme to Boston

THE COURT: | understand that. Let nme, then, deal
with the separation of the private claimissues, put to one

si de whether or not ERISA requires that. Let's assunme that it

does, and I amthinking about that. Do you have any particul ar

vi ew about severance?

MR SHAUL: Well, | think the Court indicated at the
begi nning of this hearing that it nmay be considering severing.
| think that is an acceptable result under the law. | think
the [aw all ows the Court --

THE COURT: |Is this consistent with your pattern of
letting the Court do whatever the hell it feels Iike doing wt
its docket?

(Laught er)

MR, SHAUL: |I'magreeing with the Court that that
woul d be an acceptable resolution under the law, and | think
the State has argued that consistently in our brief to the

District Court in Louisiana originally and in the second

h
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renmoval, and we're sticking with that position.

THE COURT: Let ne raise this, because | want to go
back and | ook at the materials, unless the parties have
sonmet hi ng nore that they want to say, which is, | do not want
to have lost tinme in this case. |If there is discovery that is
outstanding that the parties are going through, I want it to
continue. | do not want a pause here. Any problemw th that
on the part of any of the parties?

MR. SHAUL: | think the discovery deadline has passed

in the State Court proceeding, and | amnot aware of sone type
of extension. | could be wong, and certainly the defendant
can speak to it if there was sone type of agreenent that | am
not aware of to continue to do discovery.

MR. BENNETT: Here is where discovery stands with
regard to both of them The State of Louisiana was ordered to
answer certain interrogatories towards the end of all of that,
and they have not answered that.

THE COURT: They have not?

MR. BENNETT: Have not. |In addition, there are
i nspection records that we believe to be significant that the
Judge said are discoverable, but that we were supposed to go to
Medi care to get them That ruling neant that they had to be
taken out of the State's office and shipped to Baltinore to be
reviewed, and we had to nake a FO A request because the Federa

Governnent is not a party and this isn't in Federal Court. So,
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that's working its way through. Those are the two things that
were open in State Court at the tine the case was --

THE COURT: You sai d sonething about sone 30(b)(6).

MR BENNETT: So, that relates to the Blue Cross Bl ue
Shield --

THE COURT: So, let nme just pause so | can do it step
by step. Wth respect to the State of Louisiana, those are the
only two things that are outstanding for purposes of discovery?

MR, SHAUL: | would not have anything to add to that.
| would say that those Federal records that we're tal ki ng about
in Medicare, as this Court understands, Medicaid is a joint
Federal -State Program The najority of the noney is Federal
noney. The State can't just give Medicare's records.

THE COURT: | have no view about that. | just want to
be sure that | do not send this back, if | do, with | oose ends
that could have been attended to for people to say, "Ch, we
didn't know what to do while we got |ost in Boston."

MR SHAUL: |'mnot aware of any additiona
out standi ng di scovery that wasn't just nentioned.

MR BENNETT: Your Honor, we have a CMO, of course,
that has no discovery except in the bellwethers, and so if we
stayed here while you were thinking about this and doing all of
this, we would be happy to work with the State to finish those
up while we're in Federal Court.

THE COURT: Let ne just say that that is what | would
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like you to do here, while | amthinking about this, get

what ever was contenpl ated by the State Court Judge done so that
if I sent this back then it is ready to go; you have no | oose
end to discovery or anything like that with the sovereign

MR SHAUL: Yes, your Honor. Just so I'mclear, the
State is to do what the State Court Judge ordered us to do,
not hing in addition

THE COURT: Right.

MR, SHAUL: Ckay.

THE COURT: | think that is correct. | amnot naking
new initiatives, as far as that is concerned. |If the case
stayed here, I mght, but I amnot doing that in this setting.

Now, turning to Blue Cross Bl ue Shield.

MR. BENNETT: Certainly. There was no discovery that
took place in State Court, and so all of the discovery has
happened here. | would say that we served interrogatories and
docunent requests as usual. W didn't think we got everything
we were entitled to at first. They have been suppl enenti ng.

We had a long neet and confer. M. Dugan's client had fl ooding
i ssues, and so he's asked for a little nore tinme to get back to
us.

| think that what we could say is that we wll
conti nue working on discovery with Blue Cross, who we think
wll be in Federal Court no matter what, at least as to a big

part of this, starting today, as far as we are concerned.




N

g b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

35

THE COURT: Any problemw th that, M. Dugan?

MR, DUGAN: No, your Honor.

THE COURT: So, continue to work cooperatively to get
this done while |I think about this a bit nore.

Now |l et ne deal with what | assune is the reason that
plaintiffs' counsel are sitting behind you at the table.

MR. DUGAN:  Your Honor, can | just make one nore final
poi nt ?

THE COURT: Sure.

MR. DUGAN: When we were investigating this case and
trying to decide where we were going to file it, the State's
case is pending in Baton Rouge, Louisiana in the N neteenth
Judicial District. That is also the headquarters of Blue Cross
of Louisiana. So, our options were, nunber one, file our own
petition in the sanme District that the AG case is in, Blue
Cross of Louisiana, a Louisiana corporation, and suing 99 ot her
Loui si ana corporations -- M. Bennett can say what he wants
about diversity. W think we would have very strong argunents
that the case woul d have gone back down on diversity purposes
for lack of diversity.

So, then we | ooked at, if we file our own petition,
then there is a chance that it would be a related case and the
Clerk of that office would send it as a related case to the
existing AG case as it was. So, then we | ooked at our second

option, which was intervening in the AG case, and we have had a
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contract with the Ofice of Goup Benefits in the State of
Loui siana for about 12 years. It's very commonpl ace to
exerci se those rights to go get noney back that we hel ped in
t he adm nistration of those clains.

So, for us for judicial efficiency we thought it nade
nore sense to intervene in that case with the sane State
Loui si ana causes of action, and once again all the general
liability is the same. The only thing different would have
been the damages nodel. And so, our envisioning of a trial is
that we would participate and help on the general liability
conmponent of it. At the danages phase the AG woul d put on
t heir damages expert to put on their damages, Loui siana woul d
put on their expert for danages, and we thought that it was
going to be a nice, clean, efficient way to deal with the
i ssue.

And, once again, when the intervention was granted it
took a nonth to go all the way up to the Loui siana Suprene
Court. At no time did they ever renove the case. That's why a
week before trial this was really a last gasp and it really
canme out of left field when we got the renoval papers. Wen
first read the renoval papers, this preenption under ERI SA,
still can't get ny head around it. And, obviously, you're a
ot smarter than | am Judge, and maybe you' Il fashion
sonet hi ng, but --

THE COURT: You are showi ng bad judgnent if you
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believe that, but put that to one side.

MR DUGAN: Yes, sir.

THE COURT: | do ask these questions about what were
peopl e thinking about. | think I understand what you were
t hi nki ng about in this case, and there are certain perverse
consequences for the defendants as well. | amtrying to
understand that for purposes of fashioning a practical
resolution as well as a legal resolution of this matter. So,
amtreating this as a legal issue to be dealt with in a
practical way, and so | amgoing to take it under advi senent

for that.

this has been done before. In the M nnesota tobacco cases a

Cross of Mnnesota in State Court in Mnnesota, so there is
precedent. That was in the late '90s, your Honor.

THE COURT: And is there some opinion or sonething
that would help ne?

MR. DUGAN: Absolutely, your Honor. I'Ill send it to
you.

THE COURT: |If you just do what --

MR. DUGAN: Suppl enental authority, a Notice of

Suppl enental Aut hority.

the Court of Appeals, but just give ne the citation.

37

MR. DUGAN: And the really last point, Judge, is that

case was tried on behalf of Mnnesota Attorney General and Bl ue

THE COURT: A 28(j) is what they call it, | think, in
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MR. DUGAN:  You will have it today, your Honor. Thank
you.

THE COURT: Good. Thank you.

So, this is addressed, | think, to plaintiff's
counsel, the Plaintiffs' Executive Commttee. Alan Dershowtz
said that his grandnother every tinme an issue was raised, |ike
were the Red Sox going to win the Pennant, would say, "So, what
does it mean to the Jews?" So, ny question for you is what
does this nmean to plaintiffs and the settl enent kind of
process? Is this sinply beyond the scope of your concern?

MR. TARRICONE: Well, | think so. The only cases that
are on the list of cases that are included in the settlenent
will be in the settlement. So, if there are sone individuals
who are sonehow in this class, they would --

THE COURT: So, assuming, as | do, on reliable
authority that issues of |liens, Medicare and Medicaid |liens,
are a factor in settlenent, does that have any effect here, as
you see it?

MR TARRICONE: | don't think so. | would like to
think about it sonme nore, but | don't see it.

THE COURT: Al right. And, if anything, it is for
t he defendants, Fresenius, sinply a way of saying, "W have
al ready paid those benefits,” or, "There is no subrogation
because the claimwas extinguished in the settlenent,” is that

it, if you have got Louisiana individual plaintiffs?
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MR. BENNETT: | guess if we assune that -- we haven't
t hought about this at all, so l'mnot in a position to take a

position on it, and we haven't actually at all contenplated the

i dea that we woul d have pai d noney on these other cases, so we

haven't done that either. W can talk about it and get back to

the Court.
THE COURT: Well, | may be interested in pursuing it.
Right now | think I have got a better sense of the |andscape

than | had before, and I will deal with it as a |legal matter.

MR TARRICONE: M. CGotz remnded nme that on the |i st

of cases the Louisiana |lawsuit is on there, so with that

exception. | mean, as far as the individual -- our view would

be only individual plaintiffs, that is, not the State, if they

are on that list those cases are in the settlenent, but the
Loui siana case is not part of the settlenent.

THE COURT: Is the termof art in Louisiana the "AG

case"? | have been referring to it as a "sovereign case." But

you call it an "AG case"? Is that the way it works? So, the
AG case i s out.

MR, TARRICONE: Yes, that's correct, your Honor.

THE COURT: It is not part of this whole process, but

it may affect recovering danages to sone degree if it is
duplicative here.
MR. TARRI CONE: For those individual plaintiffs that

are on this list.
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THE COURT: Right. Al right. So, | will take this
under advisenent and try to deal with it as pronptly as | can.
| urge you to try to work it out so that if and when | send
this back to the Judge in the Nineteenth District that he does
not say, "Wiy does he send ne all his dirty [aundry?" You wll
have it cleaned and pressed and ready to go. Al right?

MR. SHAUL: Thank you, your Honor.

THE CLERK: Al rise.

(The Honorable Court exited the courtroomat 3:45 p.m)

(WHEREUPQN, the proceedi ngs adjourned at 3:45 p.m)
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