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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: PROCESSED EGG PRODUCTS
:
ANTITRUST LITIGATION
:
_______________________________________ :
:
THIS DOCUMENT APPLIES TO:
:
All Direct Purchaser Class Actions
:

MDL No. 2002
08-md-02002

DIRECT PURCHASER PLAINTIFFS’ MOTION FOR FINAL
APPROVAL OF THE CLASS ACTION SETTLEMENTS BETWEEN
PLAINTIFFS AND (1) DEFENDANT MIDWEST POULTRY
SERVICES, LP, (2) DEFENDANT NATIONAL FOOD
CORPORATION, AND (3) DEFENDANTS UNITED EGG
PRODUCERS AND UNITED STATES EGG MARKETERS
Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, Plaintiffs move the Court
for final approval of the Settlement Agreement between the Direct Purchaser Class Plaintiffs
(“Plaintiffs”) and Defendant Midwest Poultry Services, LP (“MPS”), the Settlement Agreement
between Plaintiffs and Defendant National Food Corporation (“NFC”), and the Settlement
Agreement between Plaintiffs and Defendants United Egg Producers (“UEP”), and United States
Egg Marketers (“USEM”), and to certify the Classes for the purpose of Settlement pursuant to
Federal Rules 23(a) and 23(b)(3). This Motion is based upon Plaintiffs’ Memorandum of Law,
Declarations of James J. Pizzirusso, and Supplemental Affidavit of Jennifer M. Keough
submitted herewith, and is made on the following grounds:
1.

The Settlements are entitled to an initial presumption of fairness, because the

settlement negotiations were undertaken at arm’s-length by experienced antitrust counsel who
entered the negotiations with sufficient background in the facts of the case, and no members of
the class have objected. See In re Cendant Corp. Litig., 264 F.3d 201, 232 n.18 (3d Cir. 2001)
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2. The Settlements are fair, reasonable, and adequate, and the nine Girsh factors strongly
support approval. Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975). The Settlements are fair,
reasonable and adequate given the complexity, expense, and likely duration of the litigation, the
stage of the proceedings, and the costs and risks involved in the litigation for Plaintiffs absent
MPS’s, NFC’s, and UEP/USEM’s settlement and cooperation. Moreover, the likelihood of
further recoveries for Plaintiffs is enhanced by Defendants’ cooperation, and the reaction of the
class has been overwhelmingly positive, with no objections to the Settlements.
3. As set out in the Court’s July 30, 2014 Order (ECF No. 1027), the Settlement Classes,
as defined in the Settlement Agreements, meets the requirements of Rule 23(a) and Rule
23(b)(3). Fed. R. Civ. P. 23(a), (b)(3).
WHEREFORE, Plaintiffs respectfully request that the Court grant the motion. For the
Court’s convenience a Proposed Order is provided herewith.

Dated: March 20, 2015

Respectfully submitted,
/s/
Steven A. Asher
Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
(215) 545-7200
(215) 545-6536 (fax)
asher@wka-law.com
Interim Counsel and Liaison Counsel for
Plaintiffs
Michael D. Hausfeld
HAUSFELD LLP
1700 K Street NW
Suite 650
Washington, DC 20006
(202) 540-7200
(202) 540-7201 (fax)
mhausfeld@hausfeldllp.com
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Interim Counsel for Plaintiffs

Stanley D. Bernstein
BERNSTEIN LIEBHARD LLP
10 East 40th Street, 22nd Floor
New York, New York 10016
(212) 779-1414
(212) 779-3218 (fax)
bernstein@bernlieb.com
Interim Counsel for Plaintiffs
Stephen D. Susman
SUSMAN GODFREY LLP
654 Madison Avenue, 5th Floor
New York, NY 10065-8404
(212) 336-8330
(212) 336-8340 (fax)
ssusman @susmangodfrey.com
Interim Counsel for Plaintiffs
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I.

INTRODUCTION
The Direct Purchaser Class Plaintiffs (“Plaintiffs”) respectfully submit this memorandum

in support of their motion for final approval of Plaintiffs’ settlements with Midwest Poultry
Services, LP (“MPS”), National Food Corporation (“NFC”), United Egg Producers (“UEP”), and
United States Egg Marketers (“USEM”) (collectively “Defendants”), and for final certification of
the Settlement Classes pursuant to Federal Rule of Civil Procedure 23. The Court granted
preliminary approval of the settlements on July 30, 2014. (ECF No. 1027.)
Plaintiffs seek final approval of three separate settlement agreements: (1) the NFC
Settlement; (2) the MPS Settlement, and (3) the UEP/USEM Settlement.1 The settlement
agreements were negotiated and executed completely separate and independent from one another
and were all achieved after months of intense arm’s length negotiations by capable counsel. In
light of the uncertainty, complexity, and expense inherent in litigation, the proposed settlements
are fair, reasonable, and adequate and should be finally approved.
II.

BACKGROUND
A.

THE LITIGATION

This is a class action alleging a conspiracy among the nation’s largest egg producers.
Plaintiffs allege that Defendants, along with other Shell Egg and Egg Products producers,
violated the Sherman Antitrust Act, 15 U.S.C. § 1, et seq., by engaging in an unlawful
conspiracy to reduce the output of Shell Eggs and Egg Products and thereby artificially fix, raise,
maintain and/or stabilize the prices of Shell Eggs and Egg Products in the United States.
Plaintiffs allege that, as a result of Defendants’ conduct, Plaintiffs and members of the Class paid

1

Plaintiffs submit one brief in support of final approval for efficiency and because the same legal
standard applies to the settlements. Also, Plaintiffs combined notice of the settlements with MPS,
NFC, and UEP/USEM in order to minimize expense to the Class.

1
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prices for Shell Eggs and Egg Products that were higher than they otherwise would have been
absent the conspiracy. The lawsuit seeks injunctive relief, treble damages, attorneys’ fees and
costs from Defendants. MPS, NFC, UEP, and USEM deny all allegations of wrongdoing in this
action.
B.

PREVIOUS SETTLEMENT HISTORY

On June 8, 2009, Sparboe Farms, Inc. (“Sparboe”) entered into a settlement agreement
with Plaintiffs providing for cooperation in the continued litigation of the case, and on July 16,
2012, the Court granted final approval of the settlement. (ECF No. 698.) On May 21, 2010,
Moark, LLC, Norco Ranch, Inc., and Land O’Lakes, Inc. (collectively “Moark Defendants”)
entered into a settlement agreement with Plaintiffs providing for both continued cooperation and
a cash settlement of $25,000,000.00. The Court granted final approval of the settlement on July
16, 2012. (ECF No. 700.)
On August 2, 2013, Cal-Maine Foods, Inc. (“Cal-Maine”) entered into a settlement
agreement with Plaintiffs providing for continued cooperation and a cash settlement of
$28,000,000.00. (ECF No. 848-2.) The Court granted final approval of the Cal-Maine settlement
agreement on October 10, 2014. (ECF No. 1082.) On March 28, 2014, Plaintiffs entered into a
settlement with NFC providing for continued cooperation and a cash settlement of
$1,000,000.00. (ECF No. 952-2.) On March 31, Plaintiffs entered into a settlement with MPS
providing for continued cooperation and a cash settlement of $2,500,000.00. (952-3.) On May
21, 2014, Plaintiffs entered into a settlement with UEP and USEM providing for cooperation and
a cash settlement of $500,000. (ECF No. 997-2.) The Court granted preliminary approval of
Plaintiffs’ settlement agreements with NFC, MPS, and UEP/ USEM on July 30, 2014. (ECF No.
1027.)

2
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On August 1, 2014, Plaintiffs entered into a settlement agreement with NuCal Foods, Inc.
(“NuCal”) providing for continued cooperation and a cash settlement of $1,425,000. (ECF No.
1041.) The Court granted preliminary approval of the NuCal settlement agreement on October 3,
2014. (ECF. No. 1073.) On October 22, 2014 Plaintiffs entered into a settlement agreement with
Hillandale Farms of Pa., Inc. (“Hillandale Pa.”) and Hillandale-Gettysburg, L.P. (“HillandaleGettysburg”) providing for cooperation and a cash settlement of $3,000,000. (ECF No. 1093.)
The Court grant preliminary approval of Plaintiffs’ settlement agreement with the Hillandale
defendants on December 19, 2014. (ECF No. 1108.)
C.

THE SETTLEMENT NEGOTIATIONS
1.

The MPS Settlement Agreement

Interim Co-Lead Counsel for Plaintiffs (“Class Counsel”) and MPS’s counsel, Faegre
Baker Daniels LLP, engaged in arm’s length negotiations over a period of roughly two months to
reach the settlement. The scope and details of the negotiations are described in the Pizzirusso
Declaration (Midwest Poultry) filed herewith. Class Counsel and MPS’s counsel are both highly
experienced and capable, and both vigorously advocated their respective client’s positions in the
settlement negotiations.
MPS attended the global mediation session in October 2013. Although unsuccessful,
Class Counsel decided to approach MPS about reaching a possible resolution. The parties began
substantive negotiations in January 2014. Pizzirusso Decl. (Midwest Poultry) ¶ 8. After several
rounds of telephone calls and email exchanges, the parties eventually agreed to a settlement
requiring that MPS pay $2,500,000 and cooperate with Plaintiffs in the continued litigation of the
case. Id. The amount of money damages was based primarily on MPS’s financial condition and
that a significant percent of the company’s sales had been to Direct Action Plaintiffs. Id. At the
time the parties reached an agreement, Class Counsel had spent significant time reviewing
3
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MPS’s production—consisting of over 40,000 documents, of which approximately 20% had
been reviewed when the parties reached an agreement—and had deposed MPS’s CEO in his
personal capacity and in his capacity as the corporate representative of MPS. Id. at ¶ 12. This,
along with comprehensive review of the other Defendants’ productions, provided Class Counsel
with extensive knowledge of Defendants’ antitrust conspiracy and the strengths and weaknesses
of Plaintiffs’ claims and Defendants’ asserted defenses.
Plaintiffs and MPS reached an agreement in principle on February 10, 2014, and
executed the Settlement Agreement on March 31, 2014. Id. at ¶¶ 9–10. After factual
investigation and legal analysis, it is the opinion of Class Counsel that the Settlement Amount of
$2,500,000.00, combined with MPS’s obligation to cooperate with Plaintiffs, is fair, reasonable,
and adequate to the Class.
2.

The NFC Settlement Agreement

Class Counsel and NFC’s counsel, Davis Wright Tremaine, LLP, engaged in extensive
arm’s length negotiations over the course of nearly a year to reach the settlement. The scope and
details of the negotiations are described in the Pizzirusso Declaration (NFC) filed herewith. Class
Counsel and NFC’s counsel, both highly experienced and capable, vigorously advocated their
respective client’s positions in the settlement negotiations.
Preliminary settlement discussions began in late 2012 and early 2013, but quickly stalled.
Pizzirusso Decl. (NFC) ¶ 7. The parties renewed discussions in May 2013, and by July 2013
were working towards a joint mediation. Id. at ¶¶ 8–9. At that point, Class Counsel had also
reviewed NFC’s financial statements, which were provided by NFC’s counsel so that Class
Counsel would consider NFC’s financial status when forming its demand.
Settlement discussions with NFC were put on hold shortly thereafter for a variety of
reasons, including the parties’ consideration of a global mediation with all Defendants. Plaintiffs
4
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continued to pursue discovery of NFC in the interim by attempting to schedule NFC depositions
and by pursuing additional information regarding NFC transactional data, among other things.
Id. at ¶ 10. NFC also produced a new round of financial statements showing that NFC’s financial
condition was not improving. Id. at 11.
Class Counsel and NFC’s counsel renewed settlement discussions in November 2013
after an unsuccessful global mediation in October in which NFC did not participate. Id. at ¶ 13.
The parties engaged in several more rounds of telephone calls and email exchanges, and
eventually agreed to a settlement requiring that NFC pay $1,000,000.00 and cooperate with
Plaintiffs in the continued litigation of the case. The settlement amount was based primarily on
NFC’s precarious financial status and the amount of its commerce in the case. Id. At the time of
the agreement, Class Counsel had reviewed over 100,000 documents produced by NFC—as well
as the productions of many other Defendants, and therefore had extensive knowledge of
Defendants’ antitrust conspiracy and the strengths and weaknesses of their claims and
Defendants’ asserted defenses. Id. at ¶ 17.
The parties reached an agreement in principle on February 28, 2014. Id. at ¶ 14. The
Settlement Agreement was fully executed by Class Counsel and NFC’s counsel on March 28,
2014. Id. at ¶ 15. After factual investigation and legal analysis, it is the opinion of Class Counsel
that the Settlement Amount of $1,000,000.00, combined with NFC’s obligation to cooperate with
Plaintiffs, is fair, reasonable, and adequate to the Class.
3.

The UEP/USEM Settlement Agreement

Class Counsel and UEP’s and USEM’s counsel, Pepper Hamilton LLP, engaged in
extensive arm’s-length negotiations over the course of many months to reach a settlement. The
scope and details of the negotiations are described in the Pizzirusso Declaration (UEP/USEM)

5

Case 2:08-md-02002-GP Document 1144-1 Filed 03/20/15 Page 13 of 38

filed herewith. Class Counsel and UEP/USEM’s counsel, who are highly experienced and
capable, vigorously advocated their respective clients’ positions in the settlement negotiations.
Preliminary settlement discussions involving a global mediation occurred during the
summer of 2013. Pizzirusso Decl. at ¶¶ 7–8. In August 2013, the parties sought to stay the
litigation to attend a joint mediation session in October. Id. at ¶ 8.
In January 2014, after the joint mediation appeared to be unsuccessful, Class Counsel
decided to approach several individual Defendants, including UEP/USEM, about a potential
resolution. Id. These discussions led to substantive negotiations with UEP/USEM. Id. at ¶ 9.
After several rounds of telephone calls and email exchanges, the parties eventually agreed to a
tentative $500,000.00 settlement, based primarily on UEP/USEM’s financial condition and the
fact that it was not a producer. Id. In addition, UEP/USEM agreed to produce certain documents
that had been previously withheld on the grounds of attorney-client privilege and provide other
cooperation. Id.
On March 12, 2014, the parties reached an agreement in principle and signed a term sheet
laying out the terms of their settlement. Id. at ¶ 10. Because UEP/USEM were unwilling to
provide a proffer or allow Class Counsel to preview the documents that they would produce as a
term of the settlement, and because Class Counsel wanted to ensure that Direct Purchasers were
obtaining valuable consideration in exchange for the negotiated release, the parties agreed to
allow Magistrate Judge Rice to facilitate the settlement by previewing the documents in camera
and ensuring that they did provide value to the Class. Id.
On March 13, 2014, the parties discussed their proposal with Judge Rice who agreed to
preview the materials. Id. at ¶ 11. On March 19, 2014, Class Counsel sent a letter to Judge Rice
advising him of the types of materials that, if found in the UEP/USEM documents, they believed

6
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would provide value to the Class. Id. On March 25, 2014, Judge Rice called Interim Co-Lead
Counsel to confirm that the UEP documents provided material value to the Class. Id. As such,
the parties proceeded with a final agreement. Id.
On May 21, 2014, the Settlement Agreement was fully executed by Class Counsel and
UEP/USEM’s Counsel. Id. at ¶ 12. Pursuant to ¶ 46 of the Settlement Agreement, UEP/USEM
have also agreed to provide other cooperation relating to the production of materials (under
certain conditions) produced in the Kansas state action that were not produced in this action,
assisting with questions regarding transactional data, authenticating documents, and making
witnesses available to testify at trial, among other things. Id. at ¶ 13.
After factual investigation and legal analysis, it is the opinion of Class Counsel that the
Settlement Amount of $500,000.00, combined with UEP’s and USEM’s obligation to cooperate
with Plaintiffs, including by producing certain documents that had been previously withheld on
the grounds of attorney-client privilege, is fair, reasonable, and adequate to the Class.
III.

THE PROPOSED SETTLEMENTS
A.

THE SETTLEMENT CLASS

Plaintiffs and Defendants agreed to a Settlement Class that provides for two subclasses,
Shell Egg and Egg Products. The MPS, NFC, and UEP/USEM Settlement Agreements define the
proposed Settlement Class as follows:
All persons and entities that purchased Shell Eggs and Egg Products in the United
States directly from any Producer, including any Defendant, during the Class
Period from January 1, 2000 through the date on which the Court enters an order
preliminarily approving the Agreement and certifying a Class for Settlement
purposes.
a.) Shell Egg SubClass
All individuals and entities that purchased Shell Eggs in the United States
directly from any Producer, including any Defendant, during the Class
Period from January 1, 2000 through the date on which the Court enters an
7
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order preliminarily approving the Agreement and certifying a Class for
Settlement purposes.
b.) Egg Products SubClass
All individuals and entities that purchased Egg Products produced from
Shell Eggs in the United States directly from any Producer, including any
Defendant, during the Class Period from January 1, 2000 through the date
on which the Court enters an order preliminarily approving the Agreement
and certifying a Class for Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other Settling
Defendants, and Producers, and the parents, subsidiaries and affiliates of
Defendants, Other Settling Defendants, and Producers, all government entities, as
well as the Court and staff to whom this case is assigned, and any member of the
Court’s or staff’s immediate family.
See Settlement Agreement ¶ 23 (Pizzirusso Decl. (MPS) Ex. 1); Settlement Agreement ¶ 22
(Pizzirusso Decl. (NFC) Ex. 1); Settlement Agreement ¶ 25 (Pizzirusso Decl. (UEP/USEM)
Ex. 1).
B.

MONETARY PAYMENTS AND COOPERATION PROVISIONS
1.

The MPS Settlement Agreement

MPS agreed to pay the Settlement Class $2,500,000 in cash within twenty days of
execution of the Settlement Agreement. Settlement Agreement ¶¶ 19, 38 (Pizzirusso Decl.
(MPS) Ex. 1). The Settlement Agreement also requires MPS to provide an attorney proffer of up
to eight hours with information concerning MPS’s knowledge of the facts and events at issue in
this case. Id. at ¶ 44. MPS must also make available for interview with Class Counsel each of the
current directors, officers, and employees of MPS whom Class Counsel believe would assist
Plaintiffs in prosecuting this case. Id. The Agreement also requires that MPS: (1) clarify
transactional data; (2) establish the authenticity of and/or admissibility as business records of
documents produced by MPS and, to the extent possible, documents produced by Non-Settling
Defendants that were sent to or received by MPS; and (3) make available from among its current
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or former directors, officers or employees a representative who will testify at trial regarding the
facts and issues in dispute. Id.
2.

The NFC Settlement Agreement

NFC agreed to pay the Settlement Class $1,000,000 in cash within five days of execution
of the Settlement Agreement. Settlement Agreement ¶¶ 19, 37 (Pizzirusso Decl. (NFC) Ex. 1).
The Settlement Agreement also requires NFC to provide an attorney proffer of up to five hours
with information concerning, inter alia, NFC, its operations, and the identification of potential
NFC witnesses with knowledge of the matters at issue in this case. Id. at ¶ 43. NFC must also
make available for interview with Class Counsel up to two current directors, officers, and
employees of NFC, and up to one former director, officer, or employee, who Class Counsel
believe would assist Plaintiffs in prosecuting this case. Id. The Agreement further requires that
NFC: (1) clarify transactional data produced by NFC; (2) establish the authenticity of and/or
admissibility as business records of documents produced by NFC and, to the extent possible,
documents produced by Non-Settling Defendants that were sent to or received by NFC; and
(3) make available from its current or former directors, officers, or employees up to two
representatives who will testify at trial regarding the facts and issues in dispute. Id.
3.

The UEP/USEM Settlement Agreement

UEP and USEM agreed to pay the Settlement Class $500,000 in cash. The Settlement
Agreement required UEP and USEM to pay $300,000 within five days of execution of the
Settlement Agreement and the remaining $200,000 before January 5, 2015. Settlement
Agreement ¶¶ 22, 40 (Pizzirusso Decl. (UEP/USEM) Ex. 1). UEP and USEM also agreed to
(1) produce certain documents withheld on grounds of attorney-client privilege or work product
protection; (2) not oppose the production of documents produced in and deposition transcripts
taken in the Kansas state action; (3) clarify transactional data produced by UEP and/or USEM in
9
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discovery; (4) establish the authenticity of and/or admissibility as business records of documents
produced by UEP and USEM and, to the extent possible, documents produced by Non-Settling
Defendants that were sent to or received by UEP or USEM; and (5) make available their current
employees who are designated by Class Counsel to testify at trial regarding the facts and issues
in dispute. Id. at ¶ 46. The Agreement also requires that UEP and USEM allow Class Counsel
to participate in any UEP or USEM depositions, but not lead such depositions or question
witnesses. Id.
C.

RELEASE OF CLAIMS

In exchange for the consideration described above, Plaintiffs have agreed to release MPS,
NFC, UEP and USEM from any and all claims arising out of or resulting from the conduct
asserted in this lawsuit. See Settlement Agreement ¶¶ 30–33 (Pizzirusso Decl. (MPS) Ex. 1);
Settlement Agreement ¶¶ 29–33 (Pizzirusso Decl. (NFC) Ex. 1); Settlement Agreement ¶¶ 32–36
(Pizzirusso Decl. (UEP/USEM) Ex. 1).
IV.

DISTRIBUTION OF THE SETTLEMENT FUND
The above described cash settlement payments, together with any interest earned thereon,

less any administrative expenses, and less any escrow expenses and taxes incurred, will be
distributed on a pro rata basis to the Settlement Class Members who timely and properly submit
a valid claim form.2 See Notice at 5 (Keough Aff. Ex. 1). Each Class Members’ pro rata share
will be based on the dollar amount of their direct purchases of Shell Eggs and Egg Products in
the United States.3 Id. This actual distribution of funds will take place at a later date, but only
after submission and approval by the Court of an appropriate Plan of Allocation. And as
2

The Notice is attached as Exhibit 1 to the Supplemental Affidavit of Jennifer M. Keough
(“Keough Aff.”).

3

Because the alleged overcharge is only a portion of the price paid for eggs and egg products,
recovery will be less than the total amount paid.
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explained in the Notice, Class Members will have an opportunity to comment and/or object to
the proposed allocation plan. Id.
Distribution plans based on a pro rata distribution to all eligible Class members have
been held as reasonable and adequate in class actions. See Bradburn Parent Teacher Store, Inc.
v. 3M (Minn. Mining and Mfg. Co.), 513 F. Supp. 2d 322, 335 (E.D. Pa. 2007) (citing In re
Remeron Direct Purchaser Antitrust Litig., Civ. A. No. 03-0085, 2005 WL 3008808, at *11
(D.N.J. Nov. 9, 2005); In re Corel Corp. Inc. Sec. Litig., 293 F. Supp. 2d 484, 493 (E.D. Pa.
2003)). Here, the distribution plan was prepared by Class Counsel to fairly allocate the recovery
among Settlement Class members in accordance with Plaintiffs’ theories of potential damages in
the action. It reflects a reasonable division of the Settlement Fund.
V.

PRELIMINARY APPROVAL ORDER AND CLASS CERTIFICATION
On July 30, 2014, this Court preliminarily approved the MPS, NFC, and UEP/USEM

settlements, certified the classes for settlement purposes, and authorized Class Counsel to
disseminate Notice by direct mail and publication. (ECF No. 1027.) A final fairness hearing is
scheduled for May 6, 2015. Id. at 17.
VI.

THE NOTICE PLAN COMPORTS WITH THE REQUIREMENTS OF
RULE 23(E) OF THE FEDERAL RULES OF CIVIL PROCEDURE
The Settlement Class Members are entitled to notice of the proposed Settlement and an

opportunity to be heard. See Fed. R. Civ. P. 23(e); Phillips Petroleum Co. v. Shutts, 472 U.S.
797, 812 (1985). The mechanics of the notice process “are left to the discretion of the court
subject only to the broad ‘reasonableness’ standards imposed by due process.” Grunin v. Int’l
House of Pancakes, 513 F.2d 114, 121 (8th Cir. 1975).
Plaintiffs combined notice of the MPS, NFC, and UEP/USEM settlements. In doing so,
Plaintiffs utilized the same Notice Plan that the Court found to “constitute[ ] adequate notice in
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satisfaction of the demands of Rule 23” when used to provide notice of Plaintiffs’ settlements
with Cal-Maine and the Moark Defendants. See In re Processed Eggs Prods. Antitrust Litig., 302
F.R.D. 339, 354 (E.D. Pa. 2014) (Pratter, J.); In re Processed Eggs Prods. Antitrust Litig., 284
F.R.D. 249, 266 (E.D. Pa. 2012) (Pratter, J.). The Notice of the MPS, NFC, and UEP/USEM
settlements apprised Settlement Class Members of the existence of the action (Notice at 1-3), the
settlement agreements (Notice at 4-5), information concerning Class Members’ rights to object
to, or exclude themselves from the Settlement (Notice at 1, 7-9), as well as information needed to
make informed decisions about their participation in the settlement (Notice at 1, 9). As when
used for the Cal-Maine and Moark settlements, the Notice Plan satisfies due process and the
requirements set forth in Rule 23(c) and (e).
A.

THE NOTICE

On October 27, 2014, Garden City Group, LLC. (“GCG”), the Settlement Claims
Administrator retained by Class Counsel, mailed the long-form notice (the “Mailed Notice”) to
approximately 19,502 direct purchasers of Shell Eggs and Egg Products identified using the sales
data produced by Defendants. See Keough Aff. ¶ 8. As of March 18, 2015, the date the Keough
Affidavit was executed, GCG has received 40 Mailed Notices returned by the U.S. Postal
Service with forwarding address information and 3,124 Mailed Notices returned by the U.S.
Postal Service without forwarding address information.4 Id. at ¶¶ 9–10. No objections have been
filed to the MPS, NFC, or UEP/USEM settlements either before or after the March 6, 2015
deadline to file an objection set forth in the Notice. See id. at ¶ 16. GCG received 197 requests

4

Mailed Notices returned by the U.S. Postal Service with forwarding address information were
promptly re-mailed to the updated addresses provided.
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for exclusion from the MPS Settlement, 197 requests for exclusion from the NFC Settlement,
and 197 requests for exclusion from the UEP/USEM Settlement.5 Id. at ¶ 15.
B.

SUMMARY NOTICE, PRESS RELEASES AND WEBSITE

Summary Notice was published in the following trade magazines: Restaurant Business
(October 2014 issue), Convenience Store News (October 2014 issue), Hotel F&B
(November/December 2014 issue), Nation's Restaurant News (October 20, 20 14 issue),
FoodService Director (October 2014 issue), Progressive Grocer (November 2014 issue), Food
Manufacturing (November/December 2014 issue), Supermarket News (November 3, 2014 issue),
Stores (November 2014 issue), Egg Industry (October 2014 issue), Bake (October 2014 issue),
Food Processing (November 2014 issue), Long Term Living (October/November 2014 issue),
PetFood Industry (November 2014 issue), and School Nutrition (November 2014 issue). Id. at
¶ 11. Moreover, GCG arranged for publication on October 28, 2014 of the Summary Notice in
the Wall Street Journal. Id. In addition, GCG coordinated press releases, containing substantially
the same language as the Summary Notice, on October 27, 2014. Id. at ¶ 12. The releases were
distributed over the US1 Newsline and the Hispanic Newsline and included distribution to over
1,000 journalists in the restaurant and food industries. Id.
GCG also maintains a website dedicated to this settlement to provide additional
information to class members and to answer frequently asked questions.6 The Settlement website
has been operational since August 30, 2010, and is accessible twenty-four hours a day, seven
days a week. Website visitors can download a Notice, the Court’s preliminary approval order,
the Settlement Agreement, and other relevant documents. Id. at ¶ 13. The website was updated to
5

The 197 requests for exclusion include requests by related entities. For example, there are 12
“Kraft” entities, 14 “Unilever” entities, 5 “Kroger” entities, and 5 “Nestle” entities. See Keough
Aff. ¶ 5.
6

www.EggProductsSettlement.com
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contain information about the MPS, NFC, and UEP/USEM Settlements on October 10, 2014. Id.
Between October 10, 2014, and March 18, 2015, the Settlement website received 4,342 hits. Id.
C.

TOLL-FREE TELEPHONE NUMBER

In addition to the Settlement website, GCG maintains an automated toll-free telephone
number that potential Class Members can call for information about the MPS, NFC, and
UEP/USEM settlements.7 Id. at ¶ 14. The number is operational twenty-four hours a day and
seven days a week. Callers have an option to leave a voice message requesting a return call from
a call center representative. Id. The automated number was updated with information about the
MPS, NFC, and UEP/USEM settlements on October 10, 2014. Id. Between October 10, 2014
and March 18, 2015 there have been 639 calls to the automated number. Id.
D.

THE NOTICE PLAN AND CLAIMS PROCEDURES MEET THE
REQUIREMENTS OF DUE PROCESS

The notice plan utilized by GCG included a combination of direct mail, publication, press
releases, a website, and a toll-free telephone number. Id. at ¶ 5. “In order to satisfy due process,
notice to class members must be reasonably calculated under all the circumstances to apprise
interested parties of the pendency of the action and afford them an opportunity to present their
objections.” In re AremisSoft Corp. Sec. Litig., 210 F.R.D. 109, 119 (D.N.J. 2002) (internal
quotation marks omitted). For those whose names and addresses cannot be determined by
reasonable efforts, notice by publication suffices under both Rule 23(c)(2) and the due process
clause. Carlough v. Amchem Prods., Inc., 158 F.R.D. 314, 325 (E.D. Pa. 1993) (citing Mullane v.
Cent. Hanover Bank & Trust Co., 339 U.S. 306, 317–18 (1950)). The content of the Notice and
Plaintiffs’ use of direct mail and various publication methods satisfies due process. See Zimmer
Paper Prods., Inc. v. Berger & Montague, P.C., 758 F.2d 86, 90 (3d Cir. 1985) (“It is well
7

1-866-881-8306
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settled that in the usual situation first-class mail and publication in the press fully satisfy the
notice requirement of both Fed. R. Civ. P. 23 and the due process clause.”).
The Class Action Fairness Act (“CAFA”) mandates that “[a]n order giving final approval
of a proposed settlement may not be issued earlier than 90 days after the later of the dates on
which the appropriate Federal official and the appropriate State official are served with the notice
required under subsection (b).” 28 U.S.C. § 1715(d). The responsibility for providing CAFA
Notice belongs to settling defendants. 28 U.S.C. § 1715(b).
MPS filed a declaration of CAFA compliance on May 9, 2014. (ECF No. 958.) The
declaration states that MPS satisfied CAFA’s notice requirement by serving notice to the
appropriate state and federal officials on May 2, 2014. Id. NFC filed its declaration of CAFA
compliance on August 4, 2014. (ECF No. 1029.) The declaration states NFC satisfied CAFA’s
notice requirements by serving notice to the appropriate state and federal officials on May 5,
2014 and August 1, 2014. Id. UEP and USEM filed a declaration of CAFA compliance on
October 24, 2014. (ECF No. 1086.) The declaration states that notice complying with CAFA’s
notice requirements was served on July 16, 2014. Id.
VII.

THE PROPOSED SETTLEMENT CLASSES SATISFY RULE 23 AND SHOULD
BE CERTIFIED
In its preliminary approval order, this Court certified the Settlement Classes for the

limited purpose of Settlement. The Court determined that the Settlement Classes satisfied the
Rule 23(a) requirements of numerosity, commonality, typicality and adequacy. (See ECF No.
1027 at 7, 10–11.) The Court also found that the Settlement Classes satisfied the Rule 23(b)(3)
requirements of predominance and superiority. Id. at 7, 11. There is no need for the Court to
revisit any of the Rule 23(a) or (b)(3) requirements with respect to the Settlement Classes. The
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sole remaining consideration to be assessed prior to final approval of the MPS, NFC, and
UEP/USEM settlements is whether the Settlements are fair, reasonable and adequate.
VIII. THE SETTLEMENTS ARE FAIR, REASONABLE AND ADEQUATE
The United States Supreme Court has identified the “important principle that settlement
agreements are highly favored in the law and will be upheld whenever possible because they are
a means of amicably resolving doubts and preventing lawsuits.” United Airlines, Inc. v.
McDonald, 432 U.S. 385, 401 (1977) (internal quotation marks and alterations omitted). Class
action settlements minimize the litigation expenses of the parties and reduce the strain that
litigation imposes upon already scarce judicial resources. In re Gen. Motors Corp. Pick-Up
Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 784 (3d Cir. 1995) (“The law favors
settlement, particularly in class actions and other complex cases where substantial judicial
resources can be conserved by avoiding formal litigation.”); see also Austin v. Pa. Dep’t of
Corr., 876 F. Supp. 1437, 1455 (E.D. Pa. 1995) (“[T]he extraordinary amount of judicial and
private resources consumed by massive class action litigation elevates the general policy of
encouraging settlements to an overriding public interest.” (internal quotation marks omitted)).
A.

THE SETTLEMENTS ARE ENTITLED TO AN INITIAL PRESUMPTION OF FAIRNESS

Under Federal Rule of Civil Procedure 23(e), a settlement must be “fair, reasonable and
adequate” to be approved. Fed. R. Civ. P. 23(e)(2); see also In re The Prudential Ins. Co. of Am.
Sales Practices Litig. Agent Actions, 148 F.3d 283, 316 (3d Cir. 1998); Stoetzner v. U.S. Steel
Corp., 897 F.2d 115, 118 (3d Cir. 1990); Walsh v. Great Atl. & Pa. Tea Co., Inc., 726 F.2d 956,
965 (3d Cir. 1983). In evaluating the settlement, the court acts as a fiduciary responsible for
protecting the rights of the absent class members and is required to “independently and
objectively analyze the evidence and circumstances before it in order to determine whether the
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settlement is in the best interest of those whose claims will be extinguished.” In re Cendant
Corp. Litig., 264 F.3d 201, 231 (3d Cir. 2001) (quoting Gen. Motors, 55 F.3d at 785).
The Third Circuit affords an initial presumption of fairness to a settlement “if the court
finds that: (1) the negotiations occurred at arm’s-length; (2) there was sufficient discovery;
(3) the proponents of the settlement are experienced in similar litigation; and (4) only a small
fraction of the class objected.” Id. at 232 n.18; see also In re Linerboard Antitrust Litig., 292 F.
Supp. 2d 631, 640 (E.D. Pa. 2003) (“A presumption of correctness is said to attach to a class
settlement reached in arm’s-length negotiations between experienced, capable counsel after
meaningful discovery.” (quoting Hanrahan v. Britt, 174 F.R.D. 356, 366 (E.D. Pa. 1997))); Lake
v. First Nationwide Bank, 156 F.R.D. 615, 628 (E.D. Pa. 1994) (giving “due regard to the
recommendations of the experienced counsel in this case, who have negotiated this settlement at
arm’s length and in good faith”). As illustrated below, these criteria are satisfied here.
There can be no doubt that the settlement negotiations, described above and in the
attached declarations of James Pizzirusso, were undertaken at arm’s length. Class Counsel and
MPS’s counsel, Faegre Baker Daniels LLP, did not begin substantive settlement discussions until
January 2014, after a failed global mediation session and over five years after the case began.
Pizzirusso Decl. (MPS) ¶¶ 5, 6. The settlement negotiations spanned a period of roughly two
months and consisted of several rounds of telephone calls and email exchanges. Id. at ¶¶ 4, 6.
Both Class Counsel and MPS’s counsel vigorously advocated their clients’ positions in reaching
the Settlement Agreement, which was executed on March 31, 2014. Id. at ¶ 8.
Plaintiffs’ Settlement Agreement with NFC was achieved after vigorous settlement
negotiations lasting nearly a year. Pizzirusso Decl. (NFC) ¶ 4. Class Counsel and NFC’s counsel,
Davis Wright Tremaine LLP, began preliminary settlement discussions in late 2012 and early
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2013. Id. at ¶ 5. The parties were unable to make meaningful progress and the discussions
quickly fizzled out. In May 2013 the parties resumed discussions, which continued through July
2013 and involved numerous teleconference discussions and e-mail exchanges. Id. at ¶¶ 6, 7. In
mid-2013 settlement discussions with NFC were put on hold for a number of reasons, including a
potential global mediation, and Plaintiffs continued pursuing discovery from NFC by attempting
to schedule NFC depositions and pursuing additional NFC transactional data, among other
things. Id. at ¶ 8. After the unsuccessful mediation, which NFC did not attend, Plaintiffs decided
to approach NFC about a potential resolution. Id. at ¶ 10. The parties resumed substantive
negotiations in November 2013 and eventually reached an agreement in principle in February,
2014. Id. at ¶¶ 11, 12. The Settlement was based primarily on NFC’s precarious financial
status—as indicated by the two sets of audited financial statements Plaintiffs received during the
negotiations—and the amount of NFC’s commerce in the case. Id. at ¶¶ 6, 9.
Class counsel and UEP/USEM’s counsel, Pepper Hamilton LLP, began substantive
settlement discussions in January 2014, after the unsuccessful global mediation. Pizzirusso Decl.
(UEP/USEM) ¶¶ 6, 7. In March 2014, after several months of intense arm’s-length negotiations,
the parties reached a tentative settlement requiring UEP/USEM to make a $500,000 cash
payment and to provide certain documents previously withheld on the grounds of privilege,
along with other cooperation. Id. at ¶¶ 4, 7. The Settlement was based primarily on
UEP/USEM’s financial condition and the fact that it was not a producer. Because UEP/USEM
were unwilling to provide a proffer or allow Class Counsel to preview the documents to be
produced as part of the Settlement, and because Class Counsel wanted to ensure that Direct
Purchasers were getting valuable consideration in exchange for the UEP/USEM’s release, the
parties agreed to allow Magistrate Judge Rice to facilitate the Settlement by previewing the
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documents in camera and ensuring they provided value to the Class. Id. at ¶ 8. Class Counsel
advised Judge Rice of the types of information in the UEP/USEM documents they believed
would provide value to the Class, and Judge Rice confirmed that the documents provided
material value. Id. at ¶¶ 8, 9. The parties executed the formal Settlement Agreement on May 21,
2014.
There was also sufficient discovery for the presumption of fairness to attach.
Collectively, the defendants in this action produced over 1,000,000 documents, much of which
had been reviewed by Class Counsel at the time of the settlements. See Pizzirusso Decl. (MPS)
¶ 12; Pizzirusso Decl. (NFC) ¶ 17; Pizzirusso Decl. (UEP/USEM) ¶ 14. Plaintiffs had significant
knowledge of Defendants’ alleged antitrust conspiracy and the strengths and weaknesses of the
parties’ claims and weaknesses when the Settlements were reached.
As discussed above, when substantive settlement discussions between Plaintiffs and MPS
began in January 2014, Class Counsel had already deposed MPS’s CEO and was in the process
of reviewing the 40,000 documents MPS produced. Pizzirusso Decl. (MPS) ¶ 12. When
Plaintiffs and NFC resumed settlement discussions in November 2013, Class Counsel had
reviewed over 100,000 documents produced by NFC. Pizzirusso Decl. (NFC) ¶ 17. And at the
time of Plaintiffs’ Settlement with UEP/USEM, Class Counsel had reviewed over 200,000
documents produced by UEP and USEM, and had deposed past and current UEP Presidents
Chad Gregory, Gene Gregory, and Al Pope. Pizzirusso Decl. (UEP/USEM) ¶ 14. Class Counsel
had also deposed University of California Poultry Specialist Donald Bell, whose work is
sponsored by UEP. Id.
Furthermore, the parties have been represented by seasoned class action litigators. Class
Counsel is experienced in similar antitrust class actions, and unreservedly recommend the
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Settlements.8 Counsel for MPS (Faegre Baker Daniels LLP), NFC (Davis Wright Tremaine
LLP), and UEP/USEM (Pepper Hamilton LLP) are similarly experienced and likewise support
their respective settlement.
Courts recognize “significant weight should be attributed to the belief of experienced
counsel that settlement is in the best interest of the class.” Lake v. First Nationwide Bank, 900 F.
Supp. 726, 732 (E.D. Pa. 1995) (internal quotation marks omitted); see also In re Am. Family
Enters., 256 B.R. 377, 421 (D.N.J. 2000) (“In determining the fairness, adequacy, and
reasonableness of a proposed settlement, significant weight should also be given to the belief of
experienced counsel that settlement is in the best interest of the class . . . .” (internal quotation
marks omitted)); Austin, 876 F. Supp. at 1457 (when evaluating whether a class action settlement
is fair, reasonable, and accurate, “courts have accorded significant weight to the view of
experienced counsel who have engaged in arm’s-length negotiations”); In re Michael Milken and
Assocs. Sec. Litig., 150 F.R.D. 57, 68 (S.D.N.Y. 1993) (“Experienced counsel’s opinions are
entitled to substantial weight by the Court in determining whether to approve [a] settlement.”);
Spring Garden United Neighbors, Inc. v. City of Philadelphia, No. 83-3209, 1986 WL 1525, at
*3 (E.D. Pa. Feb. 4, 1986) (“[T]he professional judgment of counsel involved in the litigation is
entitled to significant weight.”).
Finally, there have been no objections to the Settlement and only 197 Class Members
have elected to exclude themselves from the Settlements. See Keough Aff. ¶¶ 15–16. The

8

Interim Counsel respectfully refer the Court to their Supplemental Submission Regarding
Rule 23(g) Compliance filed in support of final approval of Plaintiffs’ settlement with Sparboe
and Plaintiffs’ settlement with the Moark Defendants. (ECF No. 483.) The submission and its
exhibits provides a summary of Interim Counsel’s qualifications and experience. Interim Counsel
also refers the Court to the Interim Co-Lead Counsel’s Submission in Support of Permanent
Appointment of Interim Leadership Structure and accompanying exhibits, No. 08-cv-4653 (E.D.
Pa.), ECF No. 26.
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absence of objections and a small percentage of exclusions give rise to a presumption of fairness.
See McCoy v. Health Net, Inc., 569 F. Supp. 2d 448, 459 (D.N.J. 2008) (finding that 601 opt-outs
and nine objections qualified for a presumption of fairness); In re Remeron End-Payor Antitrust
Litig., No. 02-2007, 2005 WL 2230314, at *16–17 (D.N.J. Sept. 13, 2005) (finding that 70 opts
outs and eight objections from a class of 850,000 qualified for a presumption of fairness).
Accordingly, an initial presumption of fairness should be given to the Settlement.
B.

APPLICATION OF THE GIRSH FACTORS

District courts have broad discretion in determining whether to approve a proposed class
action settlement. In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004).
However, in determining whether the Settlement is fair and reasonable, courts in the Third
Circuit consider the following factors, commonly known as the Girsh factors, as set forth in
Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975):
(1)

The complexity, expense, and likely duration of the litigation;

(2)

The reaction of the class to the settlement;

(3)

The stage of the proceedings and the amount of discovery completed;

(4)

The risks of establishing liability;

(5)

The risks of establishing damages;

(6)

The risks of maintaining the class action through trial;

(7)

The ability of the defendants to withstand a greater judgment;

(8)

The range of reasonableness of the settlement in light of the best possible
recovery; and

(9)

The range of reasonableness of the settlement in light of all attendant risks of
litigation.

See Girsh, 521 F.2d at 157.
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As set forth below, the application of each of these factors to the Settlement demonstrates
that the Settlement is fair, reasonable and adequate.
C.

THE PROPOSED SETTLEMENTS SATISFY
APPROVAL
1.

THE

GIRSH CRITERIA

FOR

FINAL

The Complexity, Expense, and Likely Duration of the Litigation

The first Girsh factor considers the “probable costs, in both time and money of continued
litigation.” Cendant, 264 F.3d at 233 (internal quotation marks omitted); see also In re Ins.
Brokerage Antitrust Litig., MDL No. 1663, 2007 WL 2589950, at *4 (D.N.J. Sept. 4, 2007). It
has often been observed that “[a]n antitrust class action is arguably the most complex action to
prosecute.” Linerboard, 292 F. Supp. 2d at 639 (internal quotation marks omitted); see also
Weseley v. Spear, Leeds & Kellogg, 711 F. Supp. 713, 719 (E.D.N.Y. 1989) (noting that antitrust
class actions are “notoriously complex, protracted, and bitterly fought”). Continuing this
litigation against MPS, NFC, and UEP/USEM would entail a lengthy and complex battle.
MPS, NFC, and UEP/USEM were capable and fully prepared to defend themselves and
continue litigating this case. Had the case continued, Defendants would have asserted various
defenses, and a jury trial (assuming the case proceeds beyond pretrial motions) might well turn
on questions of proof, making the outcome inherently uncertain for both parties. Linerboard, 292
F. Supp. 2d at 639; In re NASDAQ Market-Makers Antitrust Litig., 187 F.R.D. 465, 475–76
(S.D.N.Y. 1998) (“Antitrust litigation in general, and class action litigation in particular, is
unpredictable . . . . [T]he history of antitrust litigation is replete with cases in which antitrust
plaintiffs succeeded at trial on liability, but recovered no damages, or only negligible damages, at
trial, or on appeal.”). A trial on the merits of this case would entail considerable expense,
including numerous experts, further pre-trial motions, and thousands of additional hours of
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attorney time. Moreover, even after trial is concluded, there would likely be one or more lengthy
appeals. See Remeron, 2005 WL 2230314, at *17.
By reaching favorable settlements, Plaintiffs have avoided significant expense and delay,
and have ensured a recovery to the Classes. These factors weigh in favor of the Settlements. See
Warfarin Sodium, 391 F.3d at 535–36 (acknowledging this factor because “continuing litigation
through trial would have required additional discovery, extensive pretrial motions addressing
complex factual and legal questions, and ultimately a complicated, lengthy trial”); Linerboard,
292 F. Supp. 2d at 642 (noting that the “protracted nature of class action antitrust litigation
means that any recovery would be delayed for several years,” and this settlement’s “substantial
and immediate benefits” to class members favors settlement approval).
Accordingly, the first Girsh factor weighs heavily in favor of approving the Settlements.
2.

Class Reaction to the Proposed Settlements

“This factor attempts to gauge whether members of the class support the settlement.”
Prudential, 148 F.3d at 318. A lack of substantial objections or exclusions by class members is
highly significant. See Bell Atl. Corp. v. Bolger, 2 F.3d 1304, 1313–14 (3d Cir. 1993); In re
Linerboard Antitrust Litig., 296 F. Supp. 2d 568, 577-78 (E.D. Pa. 2003). There have been no
objections to the Settlements. See Keough Aff. at ¶ 16. Courts typically approve settlements
where no objections have been received. See, e.g., Serrano v. Sterling Testing Sys., Inc., 711 F.
Supp. 2d 402, 415 (E.D. Pa. 2010) (approving settlement that received no objections to the
fairness or adequacy of the settlement); In re CIGNA Corp., No. 02 Civ. 8088, 2007 WL
2071898, at *3 (E.D. Pa. July 13, 2007) (“The class has been exceptionally supportive in that no
objections to the settlement were filed.”); United States v. Pennsylvania, 160 F.R.D. 46, 49 (E.D.
Pa. 1994) (“The failure of any class member to object to the proposed settlement despite having
adequate opportunity to do so demonstrates that the class members assent to the agreement.”).
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Additionally, there have only been 197 requests for exclusion from the Settlements from
the Classes of thousands of direct purchasers.9 See Keough Aff. ¶ 15. These numbers are
consistent with Third Circuit precedent and the decisions of other federal courts approving
settlements. See Stoetzner, 897 F.2d at 118–19 (holding that only 29 objections in 281 member
class – or 10% – “strongly favors settlement”); Prudential, 148 F.3d at 318 (affirming conclusion
of district court that class reaction was favorable when 19,000 class members opted out of class
of eight million and 300 objected); In re Ikon Office Solutions, Inc., Sec. Litig., 194 F.R.D. 166,
175 (E.D. Pa. 2000) (settlement approved where there were 2,500 requests for exclusion from an
original notice to 140,000 class members).
Thus, the second Girsh factor weighs heavily in favor of final approval. See McAlarnen
v. Swift Transp. Co., Inc., No. 09 Civ. 1737, 2010 WL 365823, at *7 (E.D. Pa. Jan. 29, 2010) (a
lack of objections and low exclusion rate “weighs heavily in favor of final approval); In re
Janney Montgomery Scott LLC Fin. Consultant Litig., No. 06 Civ. 3202, 2009 WL 2137224, at
*9 (E.D. Pa. July 16, 2009) (“Such a response (or lack thereof) weighs greatly in favor of
approving the settlement.”); In re PNC Fin. Servs. Group, Inc., 440 F. Supp. 2d 421, 432 (W.D.
Pa. 2006) (“Here, no class member objected to the proposed settlement. Similarly, only five opt
outs were received after the mailing of over 73,000 copies of the notice and the publication of the
summary notice. Under these circumstances an inference of strong class support is properly
drawn.”); Perry v. FleetBoston Fin. Corp., 229 F.R.D. 105, 115 (E.D. Pa. 2005) (holding that,
when only 70 out of 90,000 potential class members opted out and “not a single class member

9

As noted above, 19,502 copies of the long-form Notice were mailed by the Claims
Administrator. Keough Aff. ¶ 8. Of those, 40 packets were returned with forwarding address
information, and 3,124 packets were returned without forwarding address information. Id. at ¶¶
9–10.
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objected to the proposed settlement . . . [s]uch a response (or lack thereof) weighs greatly in
favor of approving the settlement” (citing cases)).
3.

The Stage of Proceedings and Amount of Discovery Completed

As explained by the Third Circuit, this Girsh factor is intended to ensure “that a proposed
settlement is the product of informed negotiations” and that “the parties . . . have an adequate
appreciation of the merits of the case before negotiating.” Prudential, 148 F.3d at 319 (internal
quotation marks omitted). This factor “captures the degree of case development that class
counsel have accomplished prior to settlement. Through this lens, courts can determine whether
counsel had an adequate appreciation of the merits of the case before negotiating.” General
Motors, 55 F.3d at 813.
All three of the Settlement Agreements were executed in 2014, over five years after this
class action litigation was consolidated before the Court. (See ECF No. 1.) Even before the
litigation was consolidated, Class Counsel had spent significant time assessing the merits of the
Class’s claim. Indeed, before filing a complaint Class Counsel conducted “an extensive
investigation that involved interviews with industry personnel, analysis of economic data, and a
review of both public and non-public materials.” Leadership Submission at 4.10 As discussed
above, by the time the Settlements were reached discovery was well underway. Class Counsel
analyzed deposition transcripts, documents produced by Defendants, and other discovery
materials, as well the contested legal and factual issues, in order to accurately evaluate Plaintiffs’
and MPS’s, NFC’s and UEP/USEM’s positions and make accurate demands. Id. at ¶ 8. Class
Counsel concluded that the Settlements are in the best interest of the Classes based on their
extensive and in depth investigation of the facts of the case.

10

(ECF No. 26, 2:08-cv-4653, E.D. Pa.)
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Given the stage of proceedings and discovery conducted when Plaintiffs and MPS, NFC,
and UEP/USEM reached the settlements, this Girsh factor weighs heavily in favor of final
approval. See Wallace v. Powell, 288 F.R.D. 347, 368–69 (M.D. Pa. 2012) (third Girsh factor
supports approval of settlement: (1) preliminarily approved almost three years after
commencement of litigation; (2) based on negotiations lasting one year; and (3) reached after
production and review of over 200,000 pages of documents); cf. McLennan v. LG Elecs. USA,
Inc., No. 2:10-cv-03604, 2012 U.S. Dist. LEXIS 27703, at *2, 16 (D.N.J. Mar. 2, 2012) (third
Girsh factor did not weigh against approval despite only a year of litigation and a lack of formal
discovery because the parties’ preliminary investigation and informal discovery was sufficient to
establish “an adequate appreciation of the merits of the case”).
4.

The Risks of Establishing Liability

The fourth Girsh factor “examine[s] what the potential rewards (or downside) of
litigation might have been had class counsel elected to litigate the claims rather than settle them.”
General Motors, 55 F.3d at 814. “The inquiry requires a balancing of the likelihood of success if
‘the case were taken to trial against the benefits of immediate settlement.’” In re Safety
Components, Inc. Sec. Litig., 166 F. Supp. 2d 72, 89 (D.N.J. 2001) (quoting Prudential, 148 F.3d
at 319). Here, “the Court need not delve into the intricacies of the merits of each side’s
arguments, but rather may ‘give credence to the estimation of the probability of success
proffered by [Class Counsel], who are experienced with the underlying case, and the possible
defenses which may be raised to their causes of action.” Perry, 229 F.R.D. at 115 (quoting
Lachance v. Harrington, 965 F. Supp. 630, 638 (E.D. Pa. 1997)).
While Class Counsel believe that they will prevail at trial, they recognize that antitrust
cases, like all complex litigation against large companies with highly talented defense counsel,
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have inherent risks.11 “Here, as in every case, Plaintiffs face the general risk that they may lose at
trial, since no one can predict the way in which a jury will resolve disputed issues.” Lazy Oil Co.
v. Wotco Corp., 95 F. Supp. 2d 290, 337 (W.D. Pa. 1997), aff’d sub nom. Lazy Oil Co. v. Witco
Corp., 166 F.3d 581 (3d Cir. 1999), see also State of West Virginia v. Chas. Pfizer & Co., 314 F.
Supp. 710, 743–44 (S.D.N.Y. 1970) (“It is known from past experience that no matter how
confident one may be of the outcome of litigation, such confidence is often misplaced.”).
5.

The Risks of Establishing Damages

The fifth Girsh factor, similar to the fourth, “attempts to measure the expected value of
litigating the action rather than settling it at the current time.” Cendant, 264 F.3d at 238 (quoting
General Motors, 55 F.3d at 816). Even if Class Plaintiffs successfully reach trial as a class, and
establish liability, proof of damages will be provable, but complex. See, e.g., Lazy Oil, 95 F.
Supp. 2d at 337 (“[C]ourts have recognized the need for compromise where divergent testimony
would render the litigation an expensive and complicated battle of experts.” (internal quotation
marks omitted)); NASDAQ, 187 F.R.D. at 476 (recognizing the risk plaintiffs face in not
establishing damages in class action antitrust cases). However confident Class Counsel may be
that liability can be proven against MPS, NFC, and UEP/USEM, Class Counsel must also
recognize the existence of a genuine risk of no recovery or only a limited recovery. In addition,
MPS’s NFC’s and UEP/USEM’s cooperation enhances Plaintiffs’ ability to establish damages
against the non-settling Defendants, and may encourage a complete settlement of the action.

11

Because Plaintiffs are continuing to prosecute this case against the remaining Defendants,
Class Counsel do not wish to highlight potential weaknesses (if any) or emphasize particularly
vulnerable points in their case. To do so could prejudice the prosecution of this action. See
Manual for Complex Litigation - Fourth § 21.651 (2004) (“Given that the litigation might
continue against other defendants, the parties may be reluctant to disclose fully and candidly
their assessment of the proposed settlement’s strengths and weaknesses that led them to settle
separately.”).
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6.

The Risks of Maintaining a Class Action Through Trial

The sixth Girsh factor evaluates the risks of maintaining the class action through a trial.
“Because the prospects for obtaining certification have a great impact on the range of recovery
one can expect to reap from the [class] action, this factor measures the likelihood of obtaining
and keeping a class certification if the action were to proceed to trial.” Warfarin Sodium, 391
F.3d at 537 (internal quotation marks and citation omitted). The Settlement Classes have been
preliminarily certified for settlement purposes only. (See ECF No. 1027 at 7, 10–11.) However,
Class Counsel acknowledges that had MPS, NFC, and UEP/USEM not settled, they would have
joined the non-settling Defendants in contesting class certification. This uncertainty further
supports approval of the proposed Settlement.
7.

The Ability of the Defendants to Withstand a Greater Judgment

The Third Circuit has interpreted this seventh Girsh factor as addressing “whether the
defendants could withstand a judgment for an amount significantly greater than the Settlement.”
Cendant, 264 F.3d at 240. The fact that MPS, NFC, or UEP/USEM may have been able to
withstand a larger judgment is not an obstacle to approving the settlements. Settlements have
been approved where a settling defendant has had the ability to pay greater amounts, but the risks
of litigation outweigh the potential gains from continuing on to trial. See Lazy Oil, 95 F. Supp.
2d at 318 (“The Court presumes that Defendants have the financial resources to pay a larger
judgment. However, in light of the risks that Plaintiffs would not be able to achieve any greater
recovery at trial, the Court accords this factor little weight in deciding whether to approve the
proposed Settlement.”); Perry, 229 F.R.D. at 116 (“Fleet could certainly withstand a much larger
judgment as it has considerable assets. While that fact weighs against approving the settlement,
this factor’s importance is lessened by the obstacles the class would face in establishing liability
and damages.”). Furthermore, MPS’s, NFC’s, and UEP/USEM’s financial situations were a
28
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significant and carefully considered factor in Plaintiffs’ decisions to settle. See Pizzirusso Decl.
(MPS) ¶ 6; Pizzirusso Decl. (NFC) ¶ 11; Pizzirusso Decl. (UEP/USEM) ¶ 7.
8.

The Range of Reasonableness of the Settlement Funds in Light of the
Best Possible Recovery and the Attendant Risks of Litigation

The eighth and ninth Girsh factors assess the reasonableness of the settlement fund.
These factors “test two sides of the same coin: reasonableness in light of the best possible
recovery and reasonableness in light of the risks the parties would face if the case went to trial.”
Warfarin Sodium, 391 F.3d at 538. A court evaluating a proposed class action settlement should
consider “whether the settlement represents a good value for a weak case or a poor value for a
strong case.” Id.; see also Girsh, 521 F.2d at 157. In the process, however, a court must “avoid
deciding or trying to decide the likely outcome of a trial on the merits.” In re Nat’l Student Mktg.
Litig., 68 F.R.D. 151, 155 (D.D.C. 1974).
As courts have explained, “[w]hile the court is obligated to ensure that the proposed
settlement is in the best interest of the class members by reference to the best possible outcome,
it must also recognize that settlement typically represents a compromise and not hold counsel to
an impossible standard.” In re Aetna, Inc. Sec. Litig., MDL No. 1219, 2001 WL 20928 at *6
(E.D. Pa. Jan. 4, 2001); see also General Motors, 55 F.3d at 806 (noting that “after all,
settlement is a compromise, a yielding of the highest hopes in exchange for certainty and
resolution.”); Lazy Oil, 95 F. Supp. 2d at 338–39 (‘“The trial court should not make a proponent
of a proposed settlement justify each term of settlement against a hypothetical or speculative
measure of what concessions might have been gained; inherent in compromise is a yielding of
absolutes and abandoning of highest hopes.”’ (quoting Cotton v. Hinton, 559 F.2d 1326, 1330
(5th Cir. 1977))). The Settlements represent good value for the classes in light of the stage of the
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litigation and the risks attendant with its continuing prosecution. Therefore, the eighth and ninth
Girsh factors are satisfied.
Accordingly, for the reasons stated above, the Settlements satisfy the factors set forth in
Girsh, 521 F.2d at 157, and are fair, reasonable and adequate.
IX.

CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court grant final

approval of the MPS, NFC, and UEP/USEM Settlements pursuant to Federal Rule of Civil
Procedure 23(e) and certify the requested Settlement Classes for settlement purposes pursuant to
Rules 23(a) and 23(b)(3). A proposed Order is attached hereto.

Dated:

March 20, 2015

Respectfully submitted,

/s/

Steven A. Asher

Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
(215) 545-7200
(215) 545-6536 (fax)
asher@wka-law.com
Interim Co-Lead Counsel and Liaison Counsel for
Direct Purchaser Plaintiffs
Michael D. Hausfeld
HAUSFELD LLP
1700 K Street NW
Suite 650
Washington, DC 20006
(202) 540-7200
(202) 540-7201 (fax)
mhausfeld@hausfeldllp.com
Interim Co-Lead Counsel for Direct Purchaser
Plaintiffs
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Stanley D. Bernstein
BERNSTEIN LIEBHARD LLP
10 East 40th Street, 22nd Floor
New York, New York 10016
(212) 779-1414
(212) 779-3218 (fax)
bernstein@bernlieb.com
Interim Co-Lead Counsel for Direct Purchaser
Plaintiffs
Stephen D. Susman
SUSMAN GODFREY LLP
654 Madison Avenue, 5th Floor
New York, NY 10065-8404
(212) 336-8330
(212) 336-8340 (fax)
ssusman@susmangodfrey.com
Interim Co-Lead Counsel for Direct Purchaser
Plaintiffs
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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: PROCESSED EGG PRODUCTS :
ANTITRUST LITIGATION
:
:
:
THIS DOCUMENT APPLIES TO
:
DIRECT PURCHASER ACTIONS
:
:

MDL No. 2002
Case No: 08-md-02002

DECLARATION OF JAMES J. PIZZIRUSSO IN SUPPORT OF DIRECT
PURCHASER PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT BETWEEN DIRECT PURCHASER
PLAINTIFFS AND DEFENDANT MIDWEST POULTRY SERVICES, INC.
I, James J. Pizzirusso, declare as follows:
1)

I am one of the founding partners of the law firm Hausfeld LLP and am one of the

attorneys at my firm principally responsible for handling this case. My firm is appointed Interim
Co-Lead Counsel for Direct Purchasers in the above captioned action, along with counsel from
Weinstein Kitchenoff & Asher LLC, Susman Godfrey LLP, and Bernstein Liebhard LLP.
2)

I submit this declaration in support of the accompanying Motion for Final Approval of

the proposed settlement agreement between Midwest Poultry Services, Inc. (“MPS”) and Direct
Purchaser Class Plaintiffs. This declaration is based on my personal knowledge and
conversations with other Interim Counsel.
3)

This is a class action alleging that MPS and other Shell Egg and Egg Products producers

violated the Sherman Antitrust Act, 15 U.S.C. § 1, et seq., by engaging in an unlawful
conspiracy to reduce their Shell Egg and Egg Products output and thereby artificially fix, raise,
maintain, and/or stabilize the prices of Shell Egg and Egg Products in the United States.
4)

In the fall and winter of 2008, numerous cases were filed in several federal district courts,

including the Eastern District of Pennsylvania, the District of Minnesota, and the District of New

1
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Jersey. The class actions were transferred to, and consolidated in this Court in the above
captioned MDL, and pursuant to the Court’s December 9, 2008 Order.
5)

I was among the principal negotiators of the proposed Settlement Agreement with MPS,

along with other Interim Co-Lead Counsel for Direct Purchasers, who were actively and directly
involved in these negotiations.
6)

The settlement negotiations with MPS were conducted by experienced counsel on both

sides at arm’s length over a period of approximately two months. Interim Counsel and MPS were
prepared to fully litigate the case if no settlement could be reached.
7)

In September 2013, the parties sought to stay the litigation to attend a joint mediation

session in October. MPS attended that mediation and while the joint mediation was unsuccessful,
Interim Co-Lead Counsel decided to approach several individual Defendants, including MPS,
about wrapping up a potential resolution.
8)

In January 2014, the Interim Co-Lead Counsel began substantive negotiations with MPS.

After several rounds of telephone calls and email exchanges, the parties eventually agreed to a
settlement requiring MPS’s continued cooperation and a cash payment of $2,500,000.00. The
Settlement was based primarily on MPS's financial condition and the fact that that a significant
percentage of MPS's sales had been made to Direct Action Plaintiffs.
9)

On February 10, 2014, the parties reached an agreement in principle and set out to draft

the settlement agreement.
10)

On March 31, 2014, the Settlement Agreement was fully executed by the Co-Leads and

MPS's Counsel. A true and complete copy of this Agreement is attached as Exhibit 1.
11)

Pursuant to ¶ 44 of the Settlement Agreement, MPS has agreed to provide significant

information concerning its knowledge of the facts relating to documents, witnesses, meetings,
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communications, conduct and events at issue in the Action, to authenticate documents, and to
provide witnesses to testify at trial, among other things.
12)

Fact discovery was well advanced at the time of the Settlement. Collectively, the

defendants in this Action produced over 1 million documents, much of which had already been
reviewed by Interim Counsel before the Settlement. When substantive settlement discussions
began in January 2014, MPS had produced over 40,000 documents, which Interim Counsel were
in the process of reviewing. Interim Counsel had also already deposed Midwest Poultry’s CEO,
both in his individual and corporate capacity.
13)

The Court granted preliminary approval of the proposed Settlement on July 30, 2014.

(ECF No. 1027.) In the same Order, the Court authorized Interim Counsel to disseminate Notice
by direct mail and by publication. A final fairness hearing is scheduled for May 6, 2015.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: March 19, 2015

/s/ James J. Pizzirusso
James J. Pizzirusso
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: PROCESSED EGG
PRODUCTS ANTITRUST
LITIGATION
THIS DOCUMENT APPLIES TO:
All Direct Purchaser Actions

:
:
:
:
:
:

MDL No. 2002
08-md-02002

SETTLEMENT AGREEMENT BETWEEN DIRECT PURCHASER PLAINTIFFS
AND DEFENDANT MIDWEST POULTRY SERVICES, LP
This Settlement Agreement (“Agreement”) is made and entered into this 31st day
of March 2014 (the “Execution Date”) by and between Midwest Poultry Services LP
(“Midwest Poultry”) and Direct Purchaser Plaintiffs’ Class representatives (“Plaintiffs”)
(as defined herein at Paragraph 15), both individually and on behalf of a Class (as defined
herein at Paragraph 4) of direct purchasers of Shell Eggs and Egg Products (as defined
herein at Paragraphs 7 and 21).
WHEREAS, Plaintiffs are prosecuting the above-captioned Direct Purchaser
Plaintiff actions currently pending and consolidated in the Eastern District of
Pennsylvania, and including all actions transferred for coordination, and all direct
purchaser actions currently pending such transfer (including, but not limited to, “tagalong” actions) (the “Action”) on their own behalf and on behalf of the Class against
Midwest Poultry and other Defendants;
WHEREAS, Plaintiffs allege that Midwest Poultry participated in an unlawful
conspiracy to raise, fix, maintain, and/or stabilize the price of Shell Eggs and Egg
Products in the United States at artificially high levels in violation of Section 1 of the
Sherman Act;
1
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WHEREAS, having conducted an investigation into the facts and the law
regarding the Action and engaged in extensive discovery, Plaintiffs have concluded that
a settlement with Midwest Poultry according to the terms set forth below is fair,
reasonable, and adequate, and beneficial to and in the best interests of Plaintiffs and the
Class;
WHEREAS, Midwest Poultry denies all allegations of wrongdoing in the Action.
However, despite its belief that it is not liable for, and has good defenses to, the claims
alleged in the Action, Midwest Poultry desires to settle the Action, and thus avoid the
expense, risk, exposure, inconvenience, and distraction of continued litigation of the
Action, or any action or proceeding relating to the matters being fully settled and finally
put to rest in this Agreement;
WHEREAS, Class Counsel and Midwest Poultry’s Counsel have engaged in
arm’s-length settlement negotiations, and this Agreement has been reached as a result of
these negotiations;
NOW, THERFORE, in consideration of the covenants, agreements, and releases
set forth herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, it is agreed by and among the
undersigned that the Action be settled, compromised and dismissed on the merits with
prejudice as to Midwest Poultry only, without costs as to Plaintiffs, the Class, Midwest
Poultry, and subject to the approval of the Court, on the following terms and conditions:
A.

Definitions
The following terms, as used in this Agreement, have the following meanings:
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1.

“Class Counsel” shall refer to the law firms of Weinstein Kitchenoff &

Asher LLC, 1845 Walnut Street, Suite 1100, Philadelphia, PA 19103; Hausfeld LLP,
1700 K Street NW, Suite 650, Washington, DC 20006; Bernstein Liebhard LLP, 10 East
40th Street, 22nd Floor, New York, NY 10016; and Susman Godfrey, 654 Madison
Avenue, 5th Floor, New York, NY 10065-8404. “Plaintiffs’ Counsel” shall refer to the
law firms identified on pages 147-151 of the Third Consolidated Amended Class Action
Complaint filed in the Action on January 4, 2013.
2.

“Midwest Poultry’s Counsel” shall refer to the law firm of Faegre Baker

Daniels LLP, 300 Meridian St., Suite 2700, Indianapolis, Indiana, 46204.
3.

“Claims Administrator” shall mean the Garden City Group, Inc.

4.

“Class Member” or “Class” shall mean each member of the Settlement

Class, as defined in Paragraph 23 of this Agreement, who does not timely elect to be
excluded from the Class, and includes, but is not limited to, Plaintiffs.
5.

“Class Period” shall mean the period from and including January 1, 2000

up to and including the date on which the Court enters an order preliminarily approving
the Agreement and certifying a Class for Settlement purposes.
6.

“Defendant(s)” shall refer to the parties listed as defendants in the Third

Consolidated Amended Complaint filed on January 4, 2013 and each of their corporate
parents, subsidiaries, and affiliated companies.
7.

“Egg Products” shall mean the whole or any part of Shell Eggs that have

been removed from their shells and then processed, with or without additives, into dried,
frozen or liquid forms.
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8.

“Escrow Account” means the account with the Escrow Agent that holds

the Settlement Fund.
9.

“Escrow Agent” means the bank into which the Settlement Fund shall be

deposited and maintained as set forth in Paragraph 38 of this Agreement.
10.

“Fairness Hearing” means a hearing on the settlement proposed in this

Settlement Agreement held by the Court to determine whether the proposed settlement is
fair, reasonable, and adequate, and whether it should be finally approved by the Court.
11.

“Final Approval” shall mean an Order entered by the Court finally

approving this Agreement under Rule 23(e) of the Federal Rules of Civil Procedure.
12.

“Non-Settling Defendants” shall refer to Defendants other than Midwest

Poultry.
13.

“Other Settling Defendants” shall refer to Moark LLC, Norco Ranch, Inc.,

Land O’Lakes, Inc. Sparboe Farms, Inc., and Cal-Maine Foods, Inc.
14.

“Parties” shall mean or means Midwest Poultry and Plaintiffs.

15.

“Plaintiffs” shall mean each of the following proposed named Class

representatives: T.K. Ribbing’s Family Restaurant, LLC; Eby-Brown Company LLC;
Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset
Industries, Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandro’s Restaurant, and
SensoryEffects Flavor Co. d/b/a SensoryEffects Flavor Systems.
16.

“Producer” shall mean any person or entity that owns, contracts for the use

of, leases, or otherwise controls hens for the purpose of producing eggs for sale, and the
parents, subsidiaries, and affiliated companies of such Producer.
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17.

“Releasees” shall refer, jointly and severally, and individually and

collectively, to Midwest Poultry, its owners, parents, subsidiaries, and affiliated
companies, and its past and present officers, directors, employees, agents, insurers,
attorneys, shareholders, joint venturers that are neither Non-Settling Defendants nor
Other Settling Defendants, partners and representatives, as well as the predecessors,
successors, heirs, executors, administrators, and assigns of each of the foregoing.
18.

“Releasors” shall refer, jointly and severally, and individually and

collectively, to Plaintiffs, the Class Members, and each of their respective past and
present officers, directors, parents, subsidiaries, affiliates, partners, and insurers, and to
the predecessors, successors, heirs, executors, administrators, and assigns of each of the
foregoing.
19.

“Settlement Amount” shall refer to $2,500,000 ($2.5 million) U.S. dollars.

20.

“Settlement Fund” shall refer to the funds accrued in the escrow account

established in accordance with Paragraph 38 below.
21.

“Shell Eggs” shall mean eggs produced from caged birds that are sold in

the shell for consumption or for breaking and further processing, excluding “specialty”
Shell Eggs (certified organic, nutritionally enhanced, cage free, free range, and vegetarian
fed types) and “hatching” Shell Eggs (used by poultry breeders to produce breeder stock
or growing stock for laying hens or meat).
22.

“Midwest Poultry’s Total Sales” shall mean the sum of the annual U.S.

sales by Midwest Poultry of Shell Eggs and Egg Products, excluding sales to Producers,
for the years during the Class Period, to be mutually agreed upon by Counsel.
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B.

Settlement Class Certification
23.

The Parties to this Agreement hereby stipulate for purposes of settlement

only that the requirements of Rules 23(a) and 23(b)(3) of the Federal Rules of Civil
Procedure are satisfied, and, subject to Court approval, the following Class shall be
certified for settlement purposes only as to Midwest Poultry:
All persons and entities that purchased Shell Eggs or Egg Products in the
United States directly from any Producer, including any Defendant, during
the Class Period from January 1, 2000 through the date on which the Court
enters an order preliminarily approving the Agreement and certifying a
Class for Settlement purposes.
a.) Shell Egg SubClass
All individuals and entities that purchased
Shell Eggs in the United States directly from
any Producer, including any Defendant,
during the Class Period from January 1,
2000 through the date on which the Court
enters an order preliminarily approving the
Agreement and certifying a Class for
Settlement purposes.
b.) Egg Products SubClass
All individuals and entities that purchased
Egg Products produced from Shell Eggs in
the United States directly from any
Producer, including any Defendant, during
the Class Period from January 1, 2000
through the date on which the Court enters
an order preliminarily approving the
Agreement and certifying a Class for
Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other Settling
Defendants, and Producers, and the parents, subsidiaries and affiliates of
Defendants, Other Settling Defendants, and Producers, all government
entities, as well as the Court and staff to whom this case is assigned, and
any member of the Court’s or staff’s immediate family.

6
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C.

Approval of this Agreement and Dismissal of Claims
24.

The Parties shall use their best efforts to effectuate this Agreement,

including cooperating in promptly seeking Court approval of this Agreement and
securing both the Court’s certification of the Class and the Court’s approval of
procedures, including the giving of Class notice under Federal Rules of Civil Procedure
23(c) and (e), to secure the prompt, complete, and final dismissal with prejudice of the
Action as to Midwest Poultry.
25.

Within two (2) business days after the execution of this Agreement by

Midwest Poultry, the Parties shall jointly file with the Court a stipulation for suspension
of all proceedings against Midwest Poultry in the Action pending approval of this
Agreement. Within twenty (20) business days after execution of the Agreement by
Midwest Poultry, Plaintiffs shall submit to the Court a motion (the “Motion”) for an
Order granting preliminary approval of the Agreement, appointing Settlement Class
Counsel as lead counsel for purposes of this Settlement Agreement, and certifying a Class
for settlement purposes (“Preliminary Approval”). Plaintiffs shall submit the Motion
requesting entry of a Preliminary Approval Order, substantially in the form of Exhibit A,
attached hereto, which shall provide that, inter alia:
a.

the settlement proposed in the Settlement Agreement has been negotiated
at arm’s length and is preliminarily determined to be fair, reasonable,
adequate, and in the best interests of the Settlement Class;

b.

the Settlement Class defined herein be certified, designating Class
Representatives and Settlement Class Counsel as defined herein, on the
condition that the certification and designations shall be automatically
vacated in the event that the Settlement Agreement is not approved by the
Court or any appellate court;

c.

a hearing on the settlement proposed in this Settlement Agreement shall be
held by the Court to determine whether the proposed settlement is fair,
7
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reasonable, and adequate, and whether it should be finally approved by the
Court.
26.

After Preliminary Approval, Class Counsel shall move the Court for

approval of a proposed form of, and means for, dissemination of notice of the Agreement,
subject to agreement by Midwest Poultry on the proposed form and means of notice,
which agreement shall not be unreasonably withheld. Subject to approval by the Court of
the form of and means for dissemination of notice, individual notice of the Agreement
(“Class Notice”) shall be mailed to persons and entities who are located in the United
States and who purchased Shell Eggs or Egg Products directly from Midwest Poultry, any
Non-Settling Defendant(s) in the Action, or Other Settling Defendants during the Class
Period that: are identified by Midwest Poultry; were previously identified by Midwest
Poultry and Other Settling Defendants; and are identified by Plaintiffs and Plaintiffs’
Counsel or Non-Settling Defendants in the Action. In addition, after Preliminary
Approval, and subject to Court approval of the form of and means for dissemination of
notice, Class Notice shall also be published once in the Wall Street Journal and in such
other trade journals targeted towards direct purchasers of Shell Eggs and Egg Products, if
any, proposed by Class Counsel. Within twenty (20) calendar days after the Execution
Date, Midwest Poultry shall supply to Class Counsel at Midwest Poultry’s expense and in
such form as kept in the regular course of business (electronic format if available) such
names and addresses of potential Class Members as it has. If reasonably practicable and
approved by the Court, Plaintiffs may combine dissemination of notice of the
certification of the Class for settlement purposes and of the Agreement with the
dissemination of notice of other settlement agreements that may be reached with other
Defendants in the Action.
8
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27.

Within twenty (20) days of the date on which the Court preliminarily

approves the Agreement and certifies a Class for settlement purposes, Midwest Poultry
shall provide to Plaintiffs (to the extent that such data have not already been produced by
Midwest Poultry in discovery in the Action) in a text delimited format, Midwest Poultry’s
sales data over the Class Period sufficient to show the dollar volume of annual sales of
Shell Eggs and Egg Products to each of Midwest Poultry’s customers during the Class
Period. Within twenty (20) business days after the end of the opt-out period established
by the Court and set forth in the notice, Plaintiffs shall provide Midwest Poultry, through
Midwest Poultry’s Counsel, a written list of all potential Class Members who have
exercised their right to request exclusion from the Class, the dollar volume of purchases
of Shell Eggs and Egg Products from Midwest Poultry during the Class Period for each
such potential Class Member and the percentage that such potential Class Member’s
purchases represents of the Midwest Poultry’s Total Sales as reflected in the data
Midwest Poultry shall have produced pursuant to this paragraph.
28.

Plaintiffs shall, following Preliminary Approval, as soon as reasonably

possible and without delay, seek entry of an order and final judgment, the text of which
shall be proposed by Plaintiffs, which shall:
a.
approve finally this Agreement and its terms as being a fair,
reasonable, and adequate settlement as to the Class Members within the
meaning of Rule 23 of the Federal Rules of Civil Procedure and directing
its consummation according to its terms;
b.
determine that the Class Notice constituted, under the
circumstances, the most effective and best practicable notice of this
Settlement Agreement and of the Fairness Hearing, and constituted due
and sufficient notice for all other purposes to all Persons entitled to receive
notice;

9
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c.
reconfirm the appointment of Class Representatives and Settlement
Class Counsel as defined herein;
d.
direct that, as to Midwest Poultry, the Action be dismissed with
prejudice and, except as explicitly provided for in this Agreement, without
costs;
e.
reserve to the United States District Court for the Eastern District
of Pennsylvania exclusive jurisdiction over the Settlement and this
Agreement, including the administration and consummation of this
Agreement; and
f.
determine under Federal Rule of Civil Procedure 54(b) that there is
no just reason for delay, and directing that the final judgment of dismissal
as to Midwest Poultry shall be entered.
29.

This Agreement shall become final only when (a) the Court has entered an

order granting Final Approval to this Settlement Agreement; (b) the Court has entered
final judgment dismissing the Action against Midwest Poultry on the merits with
prejudice as to all Class Members and without costs; and (c) the time for appeal or to
seek permission to appeal from the Court’s approval of this Agreement and entry of a
final judgment as described in clause (b) above has expired or, if appealed, approval of
this Agreement and the final judgment have been affirmed in their entirety by the Court
of last resort to which such appeal has been taken and such affirmance has become no
longer subject to further appeal or review. It is agreed that neither the provisions of Rule
60 of the Federal Rules of Civil Procedure nor the All Writs Act, 28 U.S.C. § 1651, shall
be taken into account in determining the above-stated times. On the Execution Date,
Plaintiffs and Midwest Poultry shall be bound by the terms of this Agreement, and the
Agreement shall not be rescinded except in accordance with Paragraphs 34 through 37 of
this Agreement.

10
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D.

Release and Discharge
30.

In addition to the effect of any final judgment entered in accordance with

this Agreement, upon Final Approval of this Agreement, and for other valuable
consideration as described herein, Releasees shall be completely released, acquitted, and
forever discharged from any and all claims, demands, actions, suits and causes of action,
whether Class, individual or otherwise in nature, that Releasors, or each of them, ever
had, now has, or hereafter can, shall, or may have on account of or arising out of, any and
all known and unknown, foreseen and unforeseen, suspected or unsuspected injuries or
damages, and the consequences thereof, arising out of or resulting from: (i) any
agreement or understanding between or among two or more Producers of eggs, including
any Defendants, including any entities or individuals that may later be added as a
defendant to the Action, (ii) the reduction or restraint of supply, the reduction of or
restrictions on production capacity, or (iii) the pricing, selling, discounting, marketing, or
distributing of Shell Eggs or Egg Products in the United States or elsewhere, including
but not limited to any conduct alleged, and causes of action asserted, or that could have
been alleged or asserted, whether or not concealed or hidden, in the Complaints filed in
the Action (the “Complaints”), which in whole or in part arise from or are related to the
facts and/or actions described in the Complaints, including under any federal or state
antitrust, unfair competition, unfair practices, price discrimination, unitary pricing, trade
practice, consumer protection, fraud, RICO, civil conspiracy law, or similar laws,
including, without limitation, the Sherman Antitrust Act, 15 U.S.C. § 1 et seq., from the
beginning of time to the date on which the Court enters an order preliminarily approving
the Settlement and certifying a Class for settlement purposes (the “Released Claims”).
11
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Releasors shall not, after the date of this Agreement, seek to recover against any of the
Releasees for any of the Released Claims. Notwithstanding anything in this Paragraph,
Released Claims shall not include, and this Agreement shall not and does not release,
acquit or discharge, claims based solely on purchases of Shell Eggs and Egg Products
outside of the United States on behalf of persons or entities located outside of the United
States at the time of such purchases. This Release is made without regard to the
possibility of subsequent discovery or existence of different or additional facts.
31.

Each Releasor waives California Civil Code Section 1542 and similar or

comparable present or future law or principle of law of any jurisdiction. Each Releasor
hereby certifies that he, she, or it is aware of and has read and reviewed the following
provision of California Civil Code Section 1542 (“Section 1542”): “A general release
does not extend to claims which the creditor does not know or suspect to exist in his or
her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.” The provisions of the release
set forth above shall apply according to their terms, regardless of the provisions of
Section 1542 or any equivalent, similar, or comparable present or future law or principle
of law of any jurisdiction. Each Releasor may hereafter discover facts other than or
different from those which he, she, or it knows or believes to be true with respect to the
claims that are the subject matter of this Settlement Agreement, but each Releasor hereby
expressly and fully, finally and forever waives and relinquishes, and forever settles and
releases any known or unknown, suspected or unsuspected, contingent or non-contingent,
claim whether or not concealed or hidden, without regard to the subsequent discovery or
existence of such different or additional facts, as well as any and all rights and benefits
12
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existing under (i) Section 1542 or any equivalent, similar or comparable present or future
law or principle of law of any jurisdiction and (ii) any law or principle of law of any
jurisdiction that would limit or restrict the effect or scope of the provisions of the release
set forth above, without regard to the subsequent discovery or existence of such other or
different facts.
32.

In addition to the provisions of Paragraphs 30 and 31, each Releasor

hereby expressly and irrevocably waives and releases, upon this Agreement becoming
finally approved by the Court, any and all defenses, rights, and benefits that each
Releasor may have or that may be derived from the provisions of applicable law which,
absent such waiver, may limit the extent or effect of the release contained in
Paragraphs 30 and 31. Each Releasor also expressly and irrevocably waives any and all
defenses, rights, and benefits that the Releasor may have under any similar statute in
effect in any other jurisdiction that, absent such waiver, might limit the extent or effect of
the release.
33.

The release and discharge set forth in Paragraphs 30 through 32 herein do

not include claims relating to payment disputes, physical harm, defective product, or
bodily injury (the “Excepted Claims”) and do not include any Non-Settling Defendant or
Other Settling Defendant.
E.

Rescission
34.

If the Court refuses to approve this Agreement or any part hereof, or if

such approval is modified or set aside on appeal, or if the Court does not enter the final
judgment provided for in Paragraph 29 of this Agreement, or if the Court enters the final
judgment and appellate review is sought, and on such review, such final judgment is not
13
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affirmed, then Midwest Poultry and Plaintiffs shall each, in their sole discretion, have the
option to rescind this Agreement in its entirety within ten (10) business days of the action
giving rise to such option. If this Agreement is rescinded, within ten (10) business days
of both the written notice of rescission to Class Counsel and the Escrow Agent and
Midwest Poultry’s written instructions to the Escrow Agent, all amounts in the escrow
account created pursuant to Paragraph 38 hereof, less any expenses authorized pursuant
to this Agreement, shall be wire transferred to Midwest Poultry pursuant to its
instructions, provided, however, that simultaneous with its written instructions to the
Escrow Agent, Midwest Poultry shall provide to Class Counsel notice of such
instructions, and Class Counsel shall, within five (5) business days of receipt of such
notice, notify the Escrow Agent of any objections to Midwest Poultry’s instructions and
funds shall not be wired until expiration of that objection deadline. If Class Counsel
object, the provisions of Article First, subsection h of the Escrow Agreement shall
govern.
35.

If Final Approval of this Agreement is not obtained, or if the Court does

not enter the final judgment provided for in Paragraph 29 of this Agreement, Class
Counsel and Midwest Poultry agree that this Agreement, including its exhibits, and any
and all negotiations, documents, information, and discussions associated with it shall be
without prejudice to the rights of Midwest Poultry or Plaintiffs, shall not be deemed or
construed to be an admission or denial, or evidence or lack of evidence of any violation
of any statute or law or of any liability or wrongdoing, or of the truth or falsity of any of
the claims or allegations made in this Action in any pleading, and shall not be used
directly or indirectly, in any way, whether in this Action or in any other proceeding,
14
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unless such documents and/or information is otherwise obtainable by separate and
independent discovery permissible under the Federal Rules of Civil Procedure.
36.

Class Counsel further agree that in the event of rescission the originals and

all copies of documents provided by or on behalf of Midwest Poultry pursuant to this
Agreement, together with all documents and electronically stored information containing
information provided by Midwest Poultry, including, but not limited to, notes, memos,
records, and interviews, related to the Cooperation obligations pursuant to paragraph 44
shall be returned to Midwest Poultry at Midwest Poultry’s expense or destroyed by Class
Counsel at their own expense, provided however that such attorney notes, memoranda or
records may be destroyed rather than produced if an affidavit of such destruction is
promptly provided by Class Counsel to Midwest Poultry’s Counsel.
37.

If Class Counsel notify Midwest Poultry, pursuant to Paragraph 27, that

Class Members whose combined annual purchases of Shell Eggs and/or Egg Products
from Midwest Poultry over the Class Period equal or exceed a percentage of Midwest
Poultry’s Total Sales set forth in a Supplemental Agreement signed by the parties (“OptOut Threshold”) have requested exclusion from this Agreement (“Excluded Class
Members”), Midwest Poultry shall have the right and option, within fifteen (15) business
days after receipt of such notice from Class Counsel, to rescind the Agreement. The
parties intend that the Supplemental Agreement shall be specifically disclosed to the
Court and offered for in camera inspection by the Court at or prior to entry of the
Preliminary Approval Order, but, subject to the Court’s approval, it shall not be filed with
the Court before the expiration of the Opt-Out Deadline unless ordered otherwise by the
Court. The parties shall seek to keep the Opt-Out Threshold confidential prior to the Opt15
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Out Deadline. In the event that the Court directs that the Supplemental Agreement be
filed prior to the Opt-Out Deadline, no party shall have any right to any relief by reason
of such disclosure. Midwest Poultry shall, within fifteen (15) business days of receipt of
notice from Class Counsel as provided for under this paragraph, give written notice to
Class Counsel to invoke rights under this Paragraph to rescind the Agreement. If this
Agreement is rescinded, subject to the terms of the Supplemental Agreement, all amounts
in the Escrow Account created pursuant to Paragraph 38 hereof, less any expenses, fees,
or taxes authorized pursuant to this Agreement, shall be wire transferred to Midwest
Poultry, pursuant to its instructions to the Escrow Agent; provided, however, that
simultaneous with its written instructions to the Escrow Agent, Midwest Poultry shall
provide to Class Counsel notice of such instructions, and Class Counsel shall, within five
(5) days of receipt of such notice, notify the Escrow Agent of any objections to Midwest
Poultry’s instructions and funds shall not be wired until expiration of that objection
deadline. If Class Counsel object, the provisions of Article First, subsection h of the
Escrow Agreement shall govern.
F.

Payment
38.

Midwest Poultry shall pay or cause to be paid the Settlement Amount in

settlement of the Action. The Settlement Amount shall be wire transferred by Midwest
Poultry or its designee within twenty (20) calendar days of the Execution Date into the
Settlement Fund, which shall be established as an Escrow Account at a bank selected by
Class Counsel and administered in accordance with the Escrow Agreement entered into
by the Parties.

16
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39.

Each Class Member shall look solely to the Settlement Amount for

settlement and satisfaction, as provided herein, of all claims released by the Releasors
pursuant to this Agreement.
40.

Class Counsel may, at a time approved by the Court, seek an award of

attorneys’ fees and reasonable litigation expenses and incentive awards for class
representatives approved by the Court, to be paid out of the Settlement Amount after the
Final Approval of the Agreement. Midwest Poultry agrees not to object to Class
Counsel’s petition to the Court for payment of attorneys’ fees, costs, expenses, and
incentive awards for class representatives from the Settlement Amount. Except to the
extent that the Court may award attorneys’ fees and litigation expenses to be paid out of
the Settlement Amount, Midwest Poultry shall have no obligation to pay any fees or
expenses for Class Counsel.
41.

Upon entry of an order by the Court approving the request for an award of

attorneys’ fees and expenses and incentive awards for class representatives (“Attorneys’
Fees Order”) made pursuant to Paragraph 40 above, attorneys’ fees may be distributed
from the Settlement Fund pursuant to the terms of the fee order, provided however that
any Class Counsel seeking to draw down their share of the attorneys’ fees prior to Final
Approval and the Attorneys’ Fees Order becoming final shall secure the repayment of the
amount drawn down by a letter of credit or letters of credit on terms, amounts, and by
banks acceptable to Midwest Poultry, which acceptance shall not be unreasonably
withheld. The Attorneys’ Fees Order becomes final when the time for appeal or to seek
permission to appeal from the Attorneys’ Fees Order has expired or, if appealed, has been

17
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affirmed by the Court of last resort to which such appeal has been taken and such
affirmance has become no longer subject to further appeal or review.
42.

In order to receive distribution of funds pursuant to Paragraph 40 prior to

Final Approval and the Attorneys’ Fees Order becoming final above, each Class Counsel
shall be required to provide the Claims Administrator the approved letter(s) of credit in
the amount of Class Counsel’s draw-down, and shall be required to reimburse the
Settlement Fund within thirty (30) business days all or the pertinent portion of the drawdown with interest, calculated as the rate of interest published in the Wall Street Journal
for 3-month U.S. Treasury Bills as of the close on the date that the draw-down was
distributed, if Final Approval is not granted or if the award of attorneys’ fees is reduced
or overturned on appeal. The Claims Administrator may present the letter(s) of credit in
the event the Class Counsel fails to honor the obligation to repay the amount withdrawn.
43.

Disbursements for any payments and expenses incurred in connection with

taxation matters relating to this Settlement Agreement shall be made from the Settlement
Amount pursuant to section H of this Agreement upon written notice to the Escrow Agent
by Class Counsel of such payments and expenses, and such amounts shall not be
refundable to Midwest Poultry in the event that this Settlement Agreement is
disapproved, rescinded, or otherwise fails to become effective.
44.

Cooperation: Midwest Poultry shall provide cooperation in accordance

with the terms and provisions of this Agreement to support the prosecution of Plaintiffs’
claims. Midwest Poultry’s obligations shall apply only to Releasors who act with, by or
through Class Counsel pursuant to this Agreement in this Action. Midwest Poultry shall
provide the following:
18
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a.
Proffers: Midwest Poultry agrees that, as soon as practicable after the
Execution Date, Midwest Poultry’s Counsel shall make themselves available, at
dates, times and locations to be agreed upon by Midwest Poultry’s Counsel and
Class Counsel, to meet with Class Counsel for no more than eight (8) hours total
to provide information concerning Midwest Poultry’s knowledge, and that of its
directors, officers, employees and agents, of the facts relating to documents,
witnesses, meetings, communications, conduct and events at issue in the Action
(the “Proffer”).
Plaintiffs and Class Counsel agree that they shall maintain all statements made by
Midwest Poultry’s Counsel under this paragraph as strictly confidential and that
they shall not use directly or indirectly the information so received for any
purpose other than prosecution of the Action and that such information may not
be used to prosecute any claim or action against Releasees. Class Counsel may
use information contained in the Proffer in the prosecution of the Action without
attributing the source of the information.
Class Counsel agree, unless ordered by a court and consistent with due process,
that under no circumstances shall information or documents obtained from the
Proffer be shared with any person, counsel, Class Counsel or Plaintiffs’ Counsel
who is also (i) counsel for any plaintiff in any state or federal action against one
or more of the Releasees, (ii) counsel for any plaintiff or Class Member that elects
to opt out of the proposed class for settlement purposes under this Agreement or
from a litigation class that may be certified, (iii) any counsel representing or
advising indirect purchasers of Shell Eggs or Processed Eggs, or (iv) any third
party not associated with Class Counsel in this Action except in connection with
prosecution of this Action. At the conclusion of the Action, Class Counsel shall
destroy all notes, memoranda, or records related to the Proffer, and any copies
thereof, and shall certify in writing to Midwest Poultry Plaintiffs’ compliance
with this requirement.
b.
Interviews: At an agreed upon time, date and location, and at Midwest
Poultry’s expense, Midwest Poultry shall make available for one interview of no
more than seven (7) hours with Class Counsel each of the then-current directors,
officers, and employees of Midwest Poultry who possess information that, based
on Class Counsel’s good faith belief, would assist Plaintiffs in prosecuting this
action. Midwest Poultry shall use best efforts to assist Class Counsel in arranging
interviews with any former directors, officers, and employees of Midwest Poultry.
The failure of any former officer, director or employee to make himself or herself
available for the interview shall not affect in any way the release of Midwest
Poultry, provided it has acted reasonably.
c.
Transactional Data: Midwest Poultry shall, upon request by Class
Counsel, clarify transactional and other data produced by Midwest Poultry in
discovery in the Action, including providing, upon request by Plaintiffs, follow19
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up information in response to questions Plaintiffs may have concerning such data.
Class Counsel agrees to use reasonable efforts to minimize the burden of any such
clarification or follow-up requests.
d.
Authentication of Documents & Certifications as to Business Records:
Prior to trial in this Action, Midwest Poultry shall, at the request of Class Counsel
and through reasonable means (including, but not limited to, affidavits and
declarations by persons qualified to testify as to authenticity and/or as to business
records (pursuant to Federal Rules of Evidence 902(11) and (12)) establish the
authenticity of documents and/or admissibility as business records produced by
Midwest Poultry, and, to the extent possible, any documents produced by NonSettling Defendants or the alleged co-conspirators in this Action authored or
created by Midwest Poultry or sent to or received by Midwest Poultry. Class
Counsel agree to use reasonable efforts to minimize the burden to Midwest
Poultry of any such authentication or business records testimony.
e.
Trial Testimony: Upon the request of Class Counsel, Midwest Poultry
shall make available from among its current or former directors, officers or
employees a representative who Class Counsel believe in good faith to have
knowledge regarding Plaintiffs’ claims as alleged in the Action to testify at trial
regarding facts or issues at issue in this Action. Midwest Poultry shall use its best
efforts to assist Class Counsel in securing the testimony of any former employee
of Midwest Poultry whom Midwest Poultry does not control but whom may be
selected by Class Counsel for trial testimony. In the event that Midwest Poultry
cannot secure the trial testimony of one or more such former employees selected
by Class Counsel, Midwest Poultry shall make available a current director, officer
or employees selected by Class Counsel to testify at trial.
G.

Notice of Settlement to Class Members
45.

Class Counsel shall take all necessary and appropriate steps to ensure that

notice of this Settlement Agreement (“Notice”) and the date of the hearing scheduled by
the Court to consider the fairness, adequacy, and reasonableness of this Agreement is
provided in accordance with the Federal Rules of Civil Procedure and any Court orders.
Class Counsel will undertake all reasonable efforts to obtain from Non-Settling
Defendants the names and addresses of those persons that purchased Shell Eggs or Egg
Products directly from any Non-Settling Defendant during the Class Period. Class Notice

20
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will be issued after Preliminary Approval by the Court and subject to any Court orders
regarding the means of dissemination of notice.
46.

Subject to court approval, disbursements for any payments and expenses

incurred in connection with the costs of Notice and administration of the Settlement
Agreement by the Claims Administrator shall be made from the Settlement Amount upon
written notice to the Escrow Agent by Class Counsel of such payments and expenses. If
Notice of the Agreement is combined with dissemination of notice of other settlement
agreements as provided for under paragraph 26, the costs of the combined notice and
administration shall be apportioned equally to the settlement amount of each such
settlement agreement and the Agreement’s apportioned cost of combined notice and
administration shall, subject to court approval, be disbursed from the Settlement Amount
upon written notice to the Escrow Agent by Class Counsel. Disbursements for any
payments and expenses incurred in connection with the costs of Notice and
administration of the Settlement Agreement by the Claims Administrator, up to a
maximum of $350,000, shall not be refundable to Midwest Poultry in the event that this
Settlement Agreement is disapproved, rescinded, or otherwise fails to become effective.
H.

Taxes
47.

Class Counsel shall be solely responsible for directing the Claims

Administrator to file all informational and other tax returns necessary to report any
taxable and/or net taxable income earned by the Settlement Amount. Further, Class
Counsel shall be solely responsible for directing the Escrow Agent to make any tax
payments, including interest and penalties due, on income earned by the Escrow Funds
(“Tax Expenses”). Class Counsel shall be entitled to direct the Escrow Agent in writing
21

Case
Case2:08-md-02002-GP
2:08-md-02002-GP Document
Document1144-2
952-3 Filed
Filed04/25/14
03/20/15 Page
Page25
26of
of37
38

to pay customary and reasonable Tax Expenses, including reasonable professional fees
and expenses incurred in connection with carrying out their responsibilities as set forth in
this Paragraph, from the applicable Escrow Fund by notifying the Escrow Agent in
writing and as provided in paragraph 43 herein. Midwest Poultry shall have no
responsibility to make any tax filings relating to this Settlement Agreement.
48.

For the purpose of § 468B of the Internal Revenue Code of 1986, as

amended, and the regulations promulgated thereunder, the “Administrator” of the
Settlement Amount shall be the Claims Administrator, who shall timely and properly file
or cause to be filed on a timely basis, all tax returns necessary or advisable with respect to
the Settlement Amount (including, without limitation, all income tax returns, all
informational returns, and all returns described in Treas. Reg. § 1.468B 2(1)).
49.

The parties to this Agreement and their Counsel shall treat, and shall cause

the Claims Administrator to treat, the Settlement Amount as being at all times a
“qualified settlement fund” within the meaning of Treas. Reg. § 1.468B 1. In addition,
the Claims Administrator and, as required, the parties, shall timely make such elections as
necessary or advisable to carry out the provisions of this Paragraph, including the
“relation-back election” (as defined in Treas. Reg. § 1.468B 1(j)) back to the earliest
permitted date. Such elections shall be made in compliance with the procedures and
requirements contained in such regulations. It shall be the responsibility of the Claims
Administrator to timely and properly prepare and deliver the necessary documentation for
signature by all necessary parties and thereafter to cause the appropriate filing to occur.
All provisions of this Agreement shall be interpreted in a manner that is consistent with
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the Settlement Amount being a “qualified settlement fund” within the meaning of Treas.
Reg. § 1.468B 1.
I.

Miscellaneous
50.

This Agreement does not settle or compromise any claim by Plaintiffs or

any Class Member asserted in the Action against any Non-Settling Defendant or any
potential defendant other than the Releasees. All rights of any Class Member against
Non-Settling Defendants or any other person or entity other than the Releasees are
specifically reserved by Plaintiffs and the Class Members. The sales of Shell Eggs and
Egg Products by Midwest Poultry to Class Members shall remain in the case against the
Non-Settling Defendants in the Action as a basis for damage claims and shall be part of
any joint and several liability claims against Non-Settling Defendants in the Action or
other persons or entities other than the Releasees. This Agreement further does not settle,
compromise or prejudice any defenses or affirmative defenses Midwest Poultry has
asserted or may assert in indirect purchaser or tag along actions currently pending and
consolidated in the Eastern District of Pennsylvania, including all such actions transferred
for coordination. All rights of Midwest Poultry against such indirect purchaser and tag
along plaintiffs are specifically reserved by Midwest Poultry.
51.

Subject to Court approval, the United States District Court for the Eastern

District of Pennsylvania shall retain jurisdiction over the implementation, enforcement,
and performance of this Agreement, and shall have exclusive jurisdiction over any suit,
action, proceeding, or dispute arising out of or relating to this Agreement or the
applicability of this Agreement that cannot be resolved by negotiation and agreement by
Plaintiffs and Midwest Poultry. This Agreement shall be governed by and interpreted
23
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according to the substantive laws of the Commonwealth of Pennsylvania without regard
to its choice of law or conflict of laws principles. Midwest Poultry submits to the
jurisdiction in the Eastern District of Pennsylvania only for the purposes of this
Agreement and the implementation, enforcement, and performance thereof. Midwest
Poultry otherwise retain all defenses to the Court’s exercise of personal jurisdiction over
Midwest Poultry.
52.

This Agreement, together with the Supplemental Agreement provided

under paragraph 37 and incorporated by reference herein, constitutes the entire agreement
among Plaintiffs (and the other Releasors) and Midwest Poultry (and the other Releasees)
pertaining to the settlement of the Action against Midwest Poultry only, and supersedes
any and all prior and contemporaneous undertakings of Plaintiffs and Midwest Poultry in
connection therewith. In entering into this Agreement, Plaintiffs and Midwest Poultry
have not relied upon any representation or promise made by Plaintiffs or Midwest Poultry
not contained in this Agreement. This Agreement may be modified or amended only by a
writing executed by Plaintiffs and Midwest Poultry and approved by the Court.
53.

This Agreement shall be binding upon, and inure to the benefit of, the

successors and assigns of Releasors and Releasees. Without limiting the generality of the
foregoing: (a) each and every covenant and agreement made herein by Plaintiffs, Class
Counsel, or Plaintiffs’ Counsel shall be binding upon all Class Members and Releasors;
and (b) each and every covenant and agreement made herein by Releasees shall be
binding upon all Releasees.
54.

This Agreement may be executed in counterparts by Class Counsel and

Midwest Poultry’s Counsel, and an electronically-scanned (in either .pdf or .tiff format)
24
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signature will be considered an original signature for purposes of execution of this
Agreement.
55.

The headings in this Agreement are included for convenience only and

shall not be deemed to constitute part of this Agreement or to affect its construction.
56.

In the event this Agreement is not approved, or in the event that the order

and final judgment approving the settlement is entered but is substantially reversed,
modified, or vacated, the pre-settlement status of the litigation shall be restored, and the
Agreement shall have no effect on the rights of Midwest Poultry or Plaintiffs to prosecute
or defend the pending Action in any respect, including the right to litigate fully the issues
related to Class certification, raise personal jurisdictional defenses, or any other defenses,
which rights are specifically and expressly retained by Midwest Poultry.
57.

Neither Midwest Poultry nor Plaintiffs, nor any of them, shall be

considered to be the drafter of this Agreement or any of its provisions for the purpose of
any statute, case law, or rule of interpretation or construction that would or might cause
any provision to be construed against the drafter of this Agreement.
58.

Nothing expressed or implied in this Agreement is intended to or shall be

construed to confer upon or give any person or entity other than Class Members,
Releasors, Midwest Poultry, and Releasees any right or remedy under or by reason of this
Agreement.
59.

Any putative Class Member that does not opt out of the Class created

pursuant to the Agreement may remain in the Class without prejudice to the right of such
putative Class Member to opt out of any other past, present, or future settlement class or
certified litigation class in the Action.
25
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60.

Where this Agreement requires any party to provide notice or any other

communication or document to any other party, such notice, communication, or
document shall be provided by electronic mail or overnight delivery to:
For the Class:
Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
asher@wka-law.com
For Midwest Poultry:
Kathy L. Osborn
FAEGRE BAKER DANIELS LLP
300 N. Meridian St., Ste. 2700
Indianapolis, IN 46204
kathy.osborn@faegrebd.com
61.

Each of the undersigned attorneys represents that he or she is fully

authorized to enter into the terms and conditions of, and to execute, this Agreement,
subject to Court approval.
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Dated: March 31, 2014

Steven A. Asher
N
WEINSTEI KITCHEN OFF & ASHER
LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
(215) 545-7200
(215) 545-6536 (fax)
asher@wka-law.com

Michael D. Hausfeld
HAUSFELD LLP
1700 K Street, Suite 650
Washington, DC 20006
(202) 540-7200
(202) 540-7201 (fax)
mhausfeld@hausfeldllp.com

Stanley D. Bernstein
BERNSTEIN LIEBHARD LLP
lO East 40th Street, 22nd Floor
New York, NY 10016
(212) 779-1414
(212) 779-3218 (fax)
bemstein@bemlieb.com

Stephen D. Susman
SUSMAN GODFREY LLP
654 Madison Avenue, 5th Floor
New York, NY 10065-8404
(212) 336-8330
(212) 336-8340 (fax)
SSusman@SusrnanGodfrey.com

(Interim Co-Lead Counsel for the Class)

L

Kathy Osborn
FAEGRE BAKER DANIELS LLP
300 N. Meridian St., Ste. 2700
Indianapolis, IN 46204
Telephone: (317) 237-3000
Facsimile: (317) 237-1000
kathy.osborn@faegrebd.com
(On Behalf of Midwest Poultry Services LP)
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Dated: March 31, 2014

______________________________
Michael D. Hausfeld
HAUSFELD LLP
1700 K Street, Suite 650
Washington, DC 20006
(202) 540-7200
(202) 540-7201 (fax)
mhausfeld@hausfeldllp.com

Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER
LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
(215) 545-7200
(215) 545-6536 (fax)
asher@wka-law.com

____________________________________
Stanley D. Bernstein
BERNSTEIN LIEBHARD LLP
10 East 40th Street, 22nd Floor
New York, NY 10016
(212) 779-1414
(212) 779-3218 (fax)
bernstein@bemlieb.com

______________________________
Stephen D. Susman
SUSMAN GODFREY LLP
654 Madison Avenue, 5th Floor
New York, NY 10065-8404
(212) 336-8330
(212) 336-8340 (fax)
SSusman@SusrnanGodfrey.com

(Interim Co-Lead Counsel for the Class)

____________________________________
Kathy L. Osborn
FAEGRE BAKER DANIELS LLP
300 N. Meridian St., Ste. 2700
Indianapolis, IN 46204
Telephone: (317) 237-3000
Facsimile: (317) 237-1000
kathy.osborn@faegrebd.com
(On Behalf of Midwest Poultry Services LP)
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Exhibit A
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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: PROCESSED EGG PRODUCTS :
ANTITRUST LITIGATION
:
:
:
THIS DOCUMENT APPLIES TO
:
ALL DIRECT PURCHASER ACTIONS :
:

MDL No. 2002
Case No: 08-md-02002

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF PROPOSED
SETTLEMENT WITH MIDWEST POULTRY SERVICES LP, CERTIFYING THE
CLASS FOR PURPOSES OF SETTLEMENT, AND GRANTING LEAVE TO FILE
MOTION FOR FEES AND EXPENSES
It is hereby ORDERED AND DECREED as follows:
1.

The motion of Direct Purchaser Plaintiffs for preliminary approval of the

proposed settlement between Direct Purchaser Plaintiffs and Defendant Midwest Poultry
Services LP (“Midwest Poultry”), which Midwest Poultry does not oppose, is hereby
GRANTED.
2.

The Court finds that the proposed settlement with Midwest Poultry, as set forth in

the Settlement Agreement, subject to final determination following an approved form of and plan
for notice and a Fairness Hearing, falls within the range of reasonableness and is sufficiently fair,
reasonable and adequate to the following settlement class (the “Settlement Class”), for settlement
purposes only:
All persons and entities that purchased Shell Eggs or Egg Products
in the United States directly from any Producer, including any
Defendant, during the Class Period from January 1, 2000 through
the date on which the Court enters an order preliminarily
approving the Agreement and certifying a Class for Settlement
purposes.
a.)

Shell Egg SubClass
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All individuals and entities that purchased Shell Eggs in the United
States directly from any Producer, including any Defendant, during
the Class Period from January 1, 2000 through the date on which
the Court enters an order preliminarily approving the Agreement
and certifying a Class for Settlement purposes.
b.)

Egg Products SubClass

All individuals and entities that purchased Egg Products produced
from Shell Eggs in the United States directly from any Producer,
including any Defendant, during the Class Period from January 1,
2000 through the date on which the Court enters an order
preliminarily approving the Agreement and certifying a Class for
Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other
Settling Defendants, and Producers, and the parents, subsidiaries
and affiliates of Defendants, Other Settling Defendants, and
Producers, all government entities, as well as the Court and staff to
whom this case is assigned, and any member of the Court’s or
staff’s immediate family.
3.

For purposes of settlement and on the basis of the entire record before the Court,

the Court finds that the Settlement Class fully complies with the requirements of Federal Rule of
Civil Procedure 23. Specifically, the Court finds: (1) the Settlement Class is so numerous that
joinder of all members is impracticable; (2) there are questions of law or fact common to the
Settlement Classes; (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the Settlement Classes; and (4) the representative parties will fairly and
adequately protect the interests of the class. Additionally, for purposes of settlement, the Court
finds that Federal Rule of Civil Procedure 23(b)(3) is also met and that there are questions of law
or fact common to class members which predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for fairly and
efficiently adjudicating the controversy. In accordance with the holding in In re Community Bank
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of Northern Virginia, 418 F.3d 277, 306 (3d Cir. 2005), this Court makes no determination
concerning the manageability of this action as a class action if it were to go to trial.
4.

Plaintiffs T.K. Ribbing’s Family Restaurant, LLC; Eby-Brown Company LLC;

Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset Industries,
Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandro’s Restaurant, and SensoryEffects Flavor
Co. d/b/a Sensory Effects Flavor Systems (collectively, “Plaintiffs”), will serve as Class
Representatives on behalf of the Settlement Class.
5.

The Court confirms the appointment of Class Counsel for purposes of the

Settlement Class as the law firms Weinstein Kitchenoff & Asher LLC, 1845 Walnut Street, Suite
1100, Philadelphia, PA 19103; Hausfeld LLP, 1700 K Street NW, Suite 650, Washington, DC
20006; Bernstein Liebhard LLP, 10 East 40th Street, 22nd Floor, New York, NY 10016; and
Susman Godfrey, 654 Madison Avenue, 5th Floor, New York, NY 10065-8404.
6.

Direct Purchaser Plaintiffs’ request for leave to file a motion for attorneys’ fees

and litigation expenses is hereby approved and shall be filed in accord with the deadline to be
proposed by Class Counsel as set forth in paragraph 7 herein which shall be at least 90 days prior
to the date on which the final Fairness Hearing is held and at least 45 days prior to the date by
which potential Class Members must exclude themselves from or object to the Agreement.
7.

Class Counsel shall submit for the Court’s approval (a) a Proposed Notice to the

Class, including a proposed schedule for Class Members to opt out or object to the proposed
Settlement, (b) a proposed Plan of Notice that includes the proposed manner of Notice, a
proposed Administrator for Notice and Claims, (c) a proposed date for the Court’s Fairness
Hearing to determine whether the Settlement is fair, reasonable, and adequate, and whether it
should be finally approved by the Court, (d) a proposed deadline by which Plaintiffs must file
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their motion for an award of attorneys’ fees and reimbursement of litigation expenses, (e) a
proposed deadline by which Plaintiffs must file their Motion for Final Approval of the
Settlement Agreement, and (f) proposed deadlines by which Class Members must object to or
request exclusion from the Settlement Agreement.
8.

Interim Co-Lead Counsel for Direct Purchaser Plaintiffs shall include in the text

of their proposed Direct Mail Notice and Publication Notice of the Settlement Agreement the
deadline by which Direct Purchaser Plaintiffs must file their motion for an award of attorneys’
fees and litigation expenses and a statement that Class Members may review the motion at the
www.eggproductssettlement.com website prior to the objection and opt-out deadlines set forth
below.
9.

Within 30 days of entry of this Order, each Defendant shall provide to Garden

City Group (“GCG”) a supplemental production that shall include the names and addresses of all
customers in the United States (i) to whom that Defendant sold Shell Eggs or Egg Products in the
United States between the date of that Defendant’s most recent customer name and address
production to GCG and the date of entry of this Order; and (ii) that were not included in that
Defendant’s most recent customer name and address production to GCG.
a.

The customer information shall be produced in a mutually agreeable
electronic format or, if not available electronically, in the form in which
such information is regularly maintained;

b.

The customer information transmitted by Defendants to GCG shall be
treated as confidential, and shall only be used by GCG for purposes of
creating and maintaining a customer database and for disseminating notice;
and
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c.

The customer information transmitted by Defendants to GCG shall not be
shared with Direct Purchaser Plaintiffs, Indirect Purchaser Plaintiffs, their
counsel, or their experts.
BY THE COURT:
_______________________________
Gene E.K. Pratter
United States District Judge

Date:___________________

4828-1629-4169, v. 1
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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: PROCESSED EGG PRODUCTS :
ANTITRUST LITIGATION
:
:
:
THIS DOCUMENT APPLIES TO
:
DIRECT PURCHASER ACTIONS
:
:

MDL No. 2002
Case No: 08-md-02002

DECLARATION OF JAMES J. PIZZIRUSSO IN SUPPORT OF DIRECT
PURCHASER PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT BETWEEN DIRECT PURCHASER
PLAINTIFFS AND DEFENDANT NATIONAL FOOD CORPORATION
I, James J. Pizzirusso, declare as follows:
1)

I am one of the founding partners of the law firm Hausfeld LLP and am one of the

attorneys at my firm principally responsible for handling this case. My firm is appointed Interim
Co-Lead Counsel for Direct Purchasers in the above captioned action, along with counsel from
Weinstein Kitchenoff & Asher LLC, Susman Godfrey LLP, and Bernstein Liebhard LLP.
2)

I submit this declaration in support of the accompanying Motion for Final Approval of

the proposed settlement agreement between National Food Corp. (“NFC”) and Direct Purchaser
Class Plaintiffs. This declaration is based on my personal knowledge and conversations with
other Interim Counsel.
3)

This is a class action alleging that NFC and other Shell Egg and Egg Products producers

violated the Sherman Antitrust Act, 15 U.S.C. § 1, et seq., by engaging in an unlawful
conspiracy to reduce their Shell Egg and Egg Products output and thereby artificially fix, raise,
maintain, and/or stabilize the prices of Shell Egg and Egg Products in the United States.
4)

In the fall and winter of 2008, numerous cases were filed in several federal district courts,

including the Eastern District of Pennsylvania, the District of Minnesota, and the District of New
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Jersey. The class actions were transferred to, and consolidated in this Court in the above
captioned MDL, and pursuant to the Court’s December 9, 2008 Order.
5)

I was among the principal negotiators of the proposed Settlement Agreement with NFC,

along with other Interim Co-Lead Counsel for Direct Purchasers, who were actively and directly
involved in these negotiations.
6)

The settlement negotiations with NFC were conducted by experienced counsel on both

sides at arm’s length over a period of nearly a year. Interim Counsel and NFC were prepared to
fully litigate the case if no settlement could be reached.
7)

Preliminary settlement discussions between Interim Co-Lead Counsel and NFC about the

potential for interest in settlement first arose in late 2012 and early 2013 although the discussions
did not proceed very far as there was little interest.
8)

Additional discussions about the prospects for a potential resolution occurred in May

2013, as discovery was heating up and NFC’s depositions were being planned. In May 2013,
counsel for NFC shared the company’s financials with Interim Co-Lead Counsel to see if we
would be willing to consider those in fashioning a demand. NFC’s Counsel also advised us we
could share those with opt out counsel and counsel for the indirect purchasers so we did.
9)

These intermittent discussions continued throughout mid-2013 and involved numerous

teleconference discussions and e-mail exchanges. In July 2013, the parties were working towards
a joint mediation.
10)

At around this same time Interim Co-Lead Counsel were finalizing a settlement with Cal-

Maine. In addition, the Direct Action Plaintiffs decided that they did not want to participate in a
joint mediation. In addition, the parties were considering a global mediation with all Defendants.
Thus, talks with NFC were put on hold and Plaintiffs continued pursuing NFC in discovery by,
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for example, asking for follow up on NFC transactional data concerns and attempting to schedule
depositions.
11)

On August 30, 2013, NFC Counsel circulated a new round of audited financial statements.

These showed that NFC’s financial condition was not improving.
12)

In September 2013, the parties sought to stay the litigation to attend a joint mediation

session in October. NFC chose not to attend that mediation and was hopeful it could reach a
separate resolution. After the joint mediation appeared to be unsuccessful, Interim Co-Lead
Counsel decided to approach several individual Defendants, including NFC, about wrapping up a
potential resolution.
13)

In November 2013, the parties reengaged in substantive negotiations and NFC shared

additional financial information.

After several more rounds of telephone calls and email

exchanges, the parties eventually agreed to a settlement requiring NFC’s cooperation and a cash
payment of $1,000,000.00. The settlement was based primarily on NFC’s precarious financial
condition and its amount of commerce in the case.
14)

On February 28, 2014, the parties reached an agreement in principal and set out to draft

the settlement agreement.
15)

On March 28, 2014, the Settlement Agreement was fully executed by the Co-Leads and

NFC’s Counsel. A true and complete copy of this Agreement is attached as Exhibit 1.
16)

Pursuant to ¶ 43 of the Settlement Agreement, NFC has agreed to provide significant

information concerning its knowledge of the facts relating to documents, witnesses, meetings,
communications, conduct and events at issue in the Action, to authenticate documents, and to
provide witnesses to testify at trial, among other things.
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17)

Fact discovery was well advanced at the time of the Settlement. Collectively, the

defendants in this Action produced over 1 million documents, much of which had already been
reviewed by Interim Counsel before the Settlement. When Interim Counsel and NFC counsel
resumed settlement discussions in November 2013, Interim Counsel had reviewed over 100,000
documents produced by NFC.
18)

The Court granted preliminary approval of the proposed Settlement on July 30, 2014.

(ECF No. 1027.) In the same Order, the Court authorized Interim Counsel to disseminate Notice
by direct mail and publication. A final fairness hearing is scheduled for May 6, 2015.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: March 19, 2014

/s/ James J. Pizzirusso
James J. Pizzirusso
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: PROCESSED EGG
PRODUCTS ANTITRUST
LITIGATION
THIS DOCUMENT APPLIES TO:
All Direct Purchaser Actions

:
:
:
:
:
:

MDL No. 2002
08-md-02002

SETTLEMENT AGREEMENT BETWEEN DIRECT PURCHASER PLAINTIFFS
AND DEFENDANT NATIONAL FOOD CORPORATION
This Settlement Agreement (“Agreement”) is made and entered into as of this
28th day of March 2014 (the “Execution Date”) by and between National Food
Corporation (“NFC”) and Direct Purchaser Plaintiffs’ Class representatives (“Plaintiffs”)
(as defined herein at Paragraph 15), both individually and on behalf of a Class (as defined
herein at Paragraph 4) of direct purchasers of Shell Eggs and Egg Products (as defined
herein at Paragraphs 7 and 21).
WHEREAS, Plaintiffs are prosecuting the above-captioned Direct Purchaser
Plaintiff actions currently pending and consolidated in the Eastern District of
Pennsylvania, and including all actions transferred for coordination, and all direct
purchaser actions currently pending such transfer (including, but not limited to, “tagalong” actions) on their own behalf and on behalf of the Class against NFC and other
Defendants (the “Action”);
WHEREAS, Plaintiffs allege that NFC participated in an unlawful conspiracy to
raise, fix, maintain, and/or stabilize the price of Shell Eggs and Egg Products in the
United States at artificially inflated levels in violation of Section 1 of the Sherman Act;
WHEREAS, NFC denies all allegations of wrongdoing in the Action;
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WHEREAS the Parties have conducted an investigation into the facts and the law
regarding the Action and have engaged in extensive discovery;
WHEREAS, despite its belief that it is not liable for, and has good defenses to, the
claims alleged in the Action, NFC desires to settle the Action in view of its financial
condition, and thus avoid the expense, risk, exposure, inconvenience, and distraction of
continued litigation of the Action, or any action or proceeding relating to the matters
being fully settled and finally put to rest in this Agreement;
WHEREAS Class Counsel has evaluated the ability of NFC to pay a significant
judgment and has reached settlement terms reflecting NFC’s financial condition.
WHEREAS, Class Counsel and NFC’s Counsel have engaged in arm’s-length
settlement negotiations, and this Agreement has been reached as a result of these
negotiations; and
WHEREAS Plaintiffs have concluded that settlement with NFC on the terms set
forth below is the best that is practically attainable, that it is in the best interests of the
Class to enter into this Agreement now rather than continue to pursue a judgment that
may prove uncollectible, and that, under the circumstances, the Agreement is fair,
reasonable, and adequate, and beneficial to and in the best interests of Plaintiffs and the
Class;
NOW, THERFORE, in consideration of the covenants, agreements, and releases
set forth herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, it is agreed by and among the
undersigned that the Action be settled, compromised and dismissed on the merits with
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prejudice as to NFC only, without costs as to Plaintiffs, the Class, or NFC, and subject to
the approval of the Court, on the following terms and conditions:
A.

Definitions
The following terms, as used in this Agreement, have the following meanings:
1.

“Class Counsel” shall refer to the law firms of Weinstein Kitchenoff &

Asher LLC, 1845 Walnut Street, Suite 1100, Philadelphia, PA 19103; Hausfeld LLP,
1700 K Street NW, Suite 650, Washington, DC 20006; Bernstein Liebhard LLP, 10 East
40th Street, 22nd Floor, New York, NY 10016; and Susman Godfrey, 654 Madison
Avenue, 5th Floor, New York, NY 10065-8404. “Plaintiffs’ Counsel” shall refer to the
law firms identified on pages 147-151 of the Third Consolidated Amended Class Action
Complaint filed in the Action on January 4, 2013.
2.

“NFC’s Counsel” shall refer to the law firm of Davis Wright Tremaine

LLP, 1201 Third Avenue, Suite 2200, Seattle, Washington, 98101.
3.

“Claims Administrator” shall mean the Garden City Group, Inc.

4.

“Class Member” or “Class” shall mean each member of the Settlement

Class, as defined in Paragraph 22 of this Agreement, who does not timely elect to be
excluded from the Class, and includes, but is not limited to, Plaintiffs.
5.

“Class Period” shall mean the period from and including January 1, 2000

up to and including the date on which the Court enters an order preliminarily approving
the Agreement and certifying a Class for settlement purposes.
6.

“Defendant(s)” shall refer to the parties listed as defendants in the Third

Consolidated Amended Complaint filed on January 4, 2013 and each of their corporate
parents, subsidiaries, and affiliated companies.
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7.

“Egg Products” shall mean the whole or any part of Shell Eggs that have

been removed from their shells and then processed, with or without additives, into dried,
frozen or liquid forms.
8.

“Escrow Account” means the account with the Escrow Agent that holds

the Settlement Fund.
9.

“Escrow Agent” means the bank into which the Settlement Fund shall be

deposited and maintained as set forth in Paragraph 37 of this Agreement.
10.

“Fairness Hearing” means a hearing on the settlement proposed in this

Agreement held by the Court to determine whether the proposed settlement is fair,
reasonable, and adequate, and whether it should be finally approved by the Court.
11.

“Final Approval” shall mean an Order entered by the Court finally

approving this Agreement under Rule 23(e) of the Federal Rules of Civil Procedure.
12.

“Non-Settling Defendants” shall refer to Defendants other than NFC.

13.

“Other Settling Defendants” shall refer to Moark LLC, Norco Ranch, Inc.,

Land O’Lakes, Inc. Sparboe Farms, Inc., and Cal-Maine Foods, Inc.
14.

“Parties” means NFC and Plaintiffs.

15.

“Plaintiffs” shall mean each of the following proposed named Class

representatives: T.K. Ribbing’s Family Restaurant, LLC; Eby-Brown Company LLC;
Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset
Industries, Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandro’s Restaurant, and
SensoryEffects Flavor Co. d/b/a SensoryEffects Flavor Systems.
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16.

“Producer” shall mean any person or entity that owns, contracts for the use

of, leases, or otherwise controls hens for the purpose of producing eggs for sale, and the
parents, subsidiaries, and affiliated companies of such Producer.
17.

“Releasees” shall refer, jointly and severally, and individually and

collectively, to NFC, its parents, subsidiaries, and affiliated companies, and its past and
present officers, directors, employees, agents, insurers, attorneys, shareholders, joint
venturers that are neither Non-Settling Defendants nor Other Settling Defendants,
partners and representatives, as well as the predecessors, successors, heirs, executors,
administrators, and assigns of each of the foregoing.
18.

“Releasors” shall refer, jointly and severally, and individually and

collectively, to Plaintiffs, the Class Members, each of their respective past and present
officers, directors, parents, subsidiaries, affiliates, partners, and insurers, and the
predecessors, successors, heirs, executors, administrators, and assigns of each of the
foregoing.
19.

“Settlement Amount” shall refer to $1,000,000 ($1 million) U.S. dollars.

20.

“Settlement Fund” shall refer to the funds accrued in the Escrow Account

established in accordance with Paragraph 37 below.
21.

“Shell Eggs” shall mean eggs produced from caged birds that are sold in

the shell for consumption or for breaking and further processing, excluding “specialty”
Shell Eggs (certified organic, nutritionally enhanced, cage free, free range, and vegetarian
fed types) and “hatching” Shell Eggs (used by poultry breeders to produce breeder stock
or growing stock for laying hens or meat).
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B.

Settlement Class Certification
22.

The Parties to this Agreement hereby stipulate for purposes of settlement

only that the requirements of Rules 23(a) and 23(b)(3) of the Federal Rules of Civil
Procedure are satisfied, and, subject to Court approval, the following Class shall be
certified for settlement purposes as to NFC only:
All persons and entities that purchased Shell Eggs or Egg Products in the
United States directly from any Producer, including any Defendant, during
the Class Period from January 1, 2000 through the date on which the Court
enters an order preliminarily approving the Agreement and certifying a
Class for Settlement purposes.
a.) Shell Egg SubClass
All individuals and entities that purchased
Shell Eggs in the United States directly from
any Producer, including any Defendant,
during the Class Period from January 1,
2000 through the date on which the Court
enters an order preliminarily approving the
Agreement and certifying a Class for
Settlement purposes.
b.) Egg Products SubClass
All individuals and entities that purchased
Egg Products produced from Shell Eggs in
the United States directly from any
Producer, including any Defendant, during
the Class Period from January 1, 2000
through the date on which the Court enters
an order preliminarily approving the
Agreement and certifying a Class for
Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other Settling
Defendants, and Producers, and the parents, subsidiaries and affiliates of
Defendants, Other Settling Defendants, and Producers, all government
entities, as well as the Court and staff to whom this case is assigned, and
any member of the Court’s or staff’s immediate family.
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C.

Approval of this Agreement and Dismissal of Claims
23.

The Parties shall use their best efforts to effectuate this Agreement,

including cooperating in promptly seeking Court approval of this Agreement and
securing both the Court’s certification of the Class and the Court’s approval of
procedures, including the giving of Class notice under Federal Rules of Civil Procedure
23(c) and (e), to secure the prompt, complete, and final dismissal with prejudice of the
Action as to NFC.
24.

Within two (2) business days after the execution of this Agreement by

NFC, the Parties shall jointly file with the Court a stipulation for suspension of all
proceedings against NFC in the Action pending approval of this Agreement. Within
twenty (20) business days after execution of the Agreement by NFC, Plaintiffs shall
submit to the Court a motion (the “Motion”) for an Order granting preliminary approval
of the Agreement, appointing Settlement Class Counsel as lead counsel for purposes of
this Settlement Agreement, and certifying a Class for settlement purposes (“Preliminary
Approval”). As a courtesy, a substantially final draft of the Motion shall be provided to
NFC at least two (2) business days before filing. IF NFC suggests changes to the Motion,
Plaintiffs shall have no obligation to accept those changes. Plaintiffs shall submit the
Motion requesting entry of a Preliminary Approval Order, substantially in the form of
Exhibit A, attached hereto, which shall provide that, inter alia:
a.

the settlement proposed in the Settlement Agreement has been negotiated
at arm’s length and is preliminarily determined to be fair, reasonable,
adequate, and in the best interests of the Settlement Class;

b.

the Settlement Class defined herein be certified, designating Class
Representatives and Settlement Class Counsel as defined herein, on the
condition that the certification and designations shall be automatically
vacated in the event that the Settlement Agreement is not approved by the
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Court or any appellate court;
c.

a Fairness Hearing on the settlement proposed in this Settlement
Agreement shall be held by the Court to determine whether the proposed
settlement is fair, reasonable, and adequate, and whether it should be
finally approved by the Court.

25.

After Preliminary Approval, and subject to approval by the Court of the

form of and means for dissemination of notice, individual notice of the Agreement
(“Class Notice”) shall be mailed to persons and entities who are located in the United
States and who purchased Shell Eggs or Egg Products directly from NFC, any NonSettling Defendant(s) in the Action, or Other Settling Defendants during the Class Period
that: are identified by NFC; were previously identified by NFC and Other Settling
Defendants; and are identified by Plaintiffs and Plaintiffs’ Counsel or Non-Settling
Defendants in the Action. In addition, after Preliminary Approval, and subject to Court
approval of the form of and means for dissemination of notice, Class Notice shall also be
published once in the Wall Street Journal and in such other trade journals targeted
towards direct purchasers of Shell Eggs and Egg Products, if any, proposed by Class
Counsel. Within twenty (20) calendar days after the Execution Date, NFC shall supply to
Class Counsel at NFC’s expense and in such form as kept in the regular course of
business (electronic format if available) such names and addresses of potential Class
Members as it has. Plaintiffs shall use reasonable best efforts to, subject to approval by
the Court, combine dissemination of notice of the certification of the Class for settlement
purposes and of the Agreement with the dissemination of notice of other settlement
agreements that may be reached with other Defendants in the Action near the time of the
Execution Date of the Agreement.
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26.

Plaintiffs shall, following Preliminary Approval, seek entry of an order

and final judgment, the text of which shall be proposed by Plaintiffs subject to the
agreement of NFC, which agreement shall not be unreasonably withheld, which shall:
a.
approve finally this Agreement and its terms as being a fair,
reasonable, and adequate settlement as to the Class Members within the
meaning of Rule 23 of the Federal Rules of Civil Procedure and directing
its consummation according to its terms;
b.
determine that the Class Notice constituted, under the
circumstances, the most effective and best practicable notice of this
Agreement and of the Fairness Hearing, and constituted due and sufficient
notice for all other purposes to all Persons entitled to receive notice;
c.
reconfirm the appointment of Class Representatives and Settlement
Class Counsel as defined herein;
d.
direct that, as to NFC, the Action be dismissed with prejudice and,
except as explicitly provided for in this Agreement, without costs;
e.
reserve to the United States District Court for the Eastern District
of Pennsylvania exclusive jurisdiction over the settlement and this
Agreement, including the administration and consummation of this
settlement;
f.
determine under Federal Rule of Civil Procedure 54(b) that there is
no just reason for delay, and directing that the final judgment of dismissal
as to NFC shall be entered; and
g.
require Class Counsel to file with the Clerk of the Court a record
with the names and addresses of Class Members who timely excluded
themselves from the Class, and provide a copy of the record to counsel for
NFC.
27.

This Agreement shall become final only when (a) the Court has entered an

order granting Final Approval to this Agreement; (b) the Court has entered final
judgment dismissing the Action against NFC on the merits with prejudice as to all Class
Members and without costs; and (c) the time for appeal or to seek permission to appeal
from the Court’s approval of this Agreement and entry of a final judgment as described in
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clause (b) above has expired or, if appealed, approval of this Agreement and the final
judgment have been affirmed in their entirety by the Court of last resort to which such
appeal has been taken and such affirmance has become no longer subject to further
appeal or review. It is agreed that neither the provisions of Rule 60 of the Federal Rules
of Civil Procedure nor the All Writs Act, 28 U.S.C. § 1651, shall be taken into account in
determining if the conditions for Final Approval have been satisfied. On the Execution
Date, Plaintiffs and NFC shall be bound by the terms of this Agreement, and the
Agreement shall not be rescinded except in accordance with Paragraphs 34 and 35 of this
Agreement.
28.

Should NFC or Plaintiffs be required to submit any of NFC’s confidential

information or documentation to the Court to obtain preliminary or final approval, such
submission shall be, to the full extent permitted by law or the Court, for review by the
court in camera only.
D.

Release and Discharge
29.

In addition to the effect of any final judgment entered in accordance with

this Agreement, upon Final Approval of this Agreement, and for other valuable
consideration as described herein, Releasees shall be completely released, acquitted, and
forever discharged from any and all claims, demands, actions, suits and causes of action,
whether Class, individual or otherwise in nature, that Releasors, or each of them, ever
had, now has, or hereafter can, shall, or may have on account of or arising out of, any and
all known and unknown, foreseen and unforeseen, suspected or unsuspected injuries or
damages, and the consequences thereof, arising out of or resulting from: (i) any
agreement or understanding between or among two or more Producers of eggs, including
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any Defendants, including any entities or individuals that may later be added as a
defendant to the Action, (ii) the reduction or restraint of supply, the reduction of or
restrictions on production capacity, or (iii) the pricing, selling, discounting, marketing, or
distributing of Shell Eggs or Egg Products in the United States or elsewhere, including
but not limited to any conduct alleged, and causes of action asserted, or that could have
been alleged or asserted, whether or not concealed or hidden, in the Complaints filed in
the Action (the “Complaints”), which in whole or in part arise from or are related to the
facts and/or actions described in the Complaints, including under any federal or state
antitrust, unfair competition, unfair practices, price discrimination, unitary pricing, trade
practice, consumer protection, fraud, RICO, civil conspiracy law, or similar laws,
including, without limitation, the Sherman Antitrust Act, 15 U.S.C. § 1 et seq., from the
beginning of time to the date on which the Court enters an order preliminarily approving
the Settlement and certifying a Class for settlement purposes (the “Released Claims”).
Releasors shall not, after the date of this Agreement, seek to recover against any of the
Releasees for any of the Released Claims. Notwithstanding anything in this Paragraph,
Released Claims shall not include, and this Agreement shall not and does not release,
acquit or discharge, claims based solely on purchases of Shell Eggs and Egg Products
outside of the United States on behalf of persons or entities located outside of the United
States at the time of such purchases.
30.

This Release is made with full recognition of the possibility of subsequent

discovery or existence of different or additional facts. Each Releasor waives California
Civil Code Section 1542 and similar or comparable present or future law or principle of
law of any jurisdiction. Each Releasor hereby certifies that he, she, or it is aware of and
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has read and reviewed the following provision of California Civil Code Section 1542
(“Section 1542”): “A general release does not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of executing the release, which
if known by him or her must have materially affected his or her settlement with the
debtor.” The provisions of the release set forth above shall apply according to their
terms, regardless of the provisions of Section 1542 or any equivalent, similar, or
comparable present or future law or principle of law of any jurisdiction. Each Releasor
may hereafter discover facts other than or different from those which he, she, or it knows
or believes to be true with respect to the claims that are the subject matter of this
Agreement, but each Releasor hereby expressly and fully, finally and forever waives and
relinquishes, and forever settles and releases any known or unknown, suspected or
unsuspected, contingent or non-contingent, claim whether or not concealed or hidden,
with full recognition of the possibility of the subsequent discovery or existence of such
different or additional facts, as well as any and all rights and benefits existing under (i)
Section 1542 or any equivalent, similar or comparable present or future law or principle
of law of any jurisdiction and (ii) any law or principle of law of any jurisdiction that
would limit or restrict the effect or scope of the provisions of the release set forth above,
again with full recognition of the possibility of the subsequent discovery or existence of
such other or different facts.
31.

In addition to the provisions of Paragraphs 29 and 30, each Releasor

hereby expressly and irrevocably waives and releases, upon this Agreement becoming
finally approved by the Court, any and all defenses, rights, and benefits that each
Releasor may have or that may be derived from the provisions of applicable law which,
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absent such waiver, may limit the extent or effect of the release contained in Paragraphs
29 and 30. Each Releasor also expressly and irrevocably waives any and all defenses,
rights, and benefits that the Releasor may have under any similar statute in effect in any
other jurisdiction that, absent such waiver, might limit the extent or effect of the release.
32.

The release and discharge set forth in Paragraphs 29 through 31 herein do

not include claims relating to payment disputes, physical harm, defective product, or
bodily injury (the “Excepted Claims”) and do not include any Non-Settling Defendant or
Other Settling Defendant.
33.

Each Plaintiff, and each Class Member who submits a claim to participate

in the distribution of the Settlement Amount, shall represent and warrant that their portion
of the Released Claims is their property and they have not assigned or transferred to any
person or entity any right to recovery for any claim or potential claim that would
otherwise be released under this Agreement. Each Plaintiff, and each Class Member who
submits a claim to participate in the distribution of the Settlement Amount, shall further
represent and warrant that each of them has a valid and existing right to release such
claims and is releasing such claims pursuant to their participation in the settlement.
E.

Rescission
34.

If the Court refuses to approve this Agreement or any part hereof, or if

such approval is modified or set aside on appeal, or if the Court does not enter the final
judgment provided for in Paragraph 27 of this Agreement, or if the Court enters the final
judgment and appellate review is sought, and on such review, such final judgment is not
affirmed, then NFC and Plaintiffs shall each, in their sole discretion, have the option to
rescind this Agreement in its entirety within ten (10) business days of the action giving
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rise to such option. If this Agreement is rescinded, within ten (10) business days of the
later of the written notice of rescission to Class Counsel and the Escrow Agent and
NFC’s written instructions to the Escrow Agent, all amounts in the Escrow Account
created pursuant to Paragraph 37 hereof, less any expenses authorized pursuant to this
Agreement, shall be wire transferred to NFC, pursuant to its instructions; provided,
however, that simultaneous with its written instructions to the Escrow Agent, NFC shall
provide to Class Counsel notice of such instructions, and Class Counsel shall, within five
(5) business days of receipt of such notice, notify the Escrow Agent of any objections to
NFC’s instructions and funds shall not be wired until expiration of that objection
deadline. If Class Counsel object, the provisions of Article First, subsection h of the
Escrow Agreement shall govern.
35.

If Final Approval of this Agreement is not obtained, or if the Court does

not enter the final judgment provided for in Paragraph 27 of this Agreement, Class
Counsel and NFC agree that this Agreement, including its exhibits, and any and all
negotiations, documents, information, and discussions associated with it shall be without
prejudice to the rights of NFC or Plaintiffs, shall not be deemed or construed to be an
admission or denial, or evidence or lack of evidence of any violation of any statute or law
or of any liability or wrongdoing, or of the truth or falsity of any of the claims or
allegations made in this Action in any pleading, and shall not be used directly or
indirectly, in any way, whether in this Action or in any other proceeding, unless such
documents and/or information is otherwise obtainable by separate and independent
discovery permissible under the Federal Rules of Civil Procedure.
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36.

Class Counsel further agree that in the event of rescission the originals and

all copies of any notes, memos or records related to the Cooperation obligations pursuant
to paragraph 43 shall be returned to NFC at NFC’s expense or destroyed by Class
Counsel at their own expense, provided however that such attorney notes, memoranda or
records may be destroyed rather than produced if an affidavit of such destruction is
promptly provided by Class Counsel to NFC’s Counsel.
F.

Payment
37.

NFC shall pay or cause to be paid the Settlement Amount in settlement of

the Action. The Settlement Amount shall be wire transferred by NFC or its designee
within five (5) business days of the Execution Date into the Settlement Fund, which shall
be established as an Escrow Account at a bank selected by Class Counsel and
administered in accordance with the Escrow Agreement entered into by the Parties.
38.

Each Class Member shall look solely to the Settlement Amount for

settlement and satisfaction, as provided herein, of all claims released by the Releasors
pursuant to this Agreement.
39.

Class Counsel may, at a time approved by the Court, seek an award of

attorneys’ fees and reasonable litigation expenses and incentive awards for class
representatives approved by the Court, to be paid out of the Settlement Amount after the
Final Approval of the Agreement. NFC agrees not to object to Class Counsel’s petition
to the Court for payment of attorneys’ fees, costs, expenses, and incentive awards for
class representatives from the Settlement Amount. Except to the extent that the Court
may award attorneys’ fees and litigation expenses to be paid out of the Settlement
Amount, NFC shall have no obligation to pay any fees or expenses of Class Counsel.
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40.

Upon entry of an order by the Court approving the request for an award of

attorneys’ fees and expenses and incentive awards for class representatives (“Attorneys’
Fees Order”) made pursuant to Paragraph 39 above, attorneys’ fees may be distributed
from the Settlement Fund pursuant to the terms of the fee order, provided however that
any Class Counsel seeking to draw down their share of the attorneys’ fees prior to Final
Approval and the Attorneys’ Fees Order becoming final shall secure the repayment of the
amount drawn down by a letter of credit or letters of credit on terms, amounts, and by
banks acceptable to NFC, which acceptance shall not be unreasonably withheld. The
Attorneys’ Fees Order becomes final when the time for appeal or to seek permission to
appeal from the Attorneys’ Fees Order has expired or, if appealed, has been affirmed by
the Court of last resort to which such appeal has been taken and such affirmance has
become no longer subject to further appeal or review.
41.

In order to receive distribution of funds pursuant to Paragraph 40 prior to

Final Approval and the Attorneys’ Fees Order becoming final above, each Class Counsel
shall be required to provide the Claims Administrator the approved letter(s) of credit in
the amount of Class Counsel’s draw-down, and shall be required to reimburse the
Settlement Fund within thirty (30) business days all or the pertinent portion of the drawdown with interest, calculated as the rate of interest published in the Wall Street Journal
for 3-month U.S. Treasury Bills as of the close on the date that the draw-down was
distributed, if Final Approval is not granted or if the award of attorneys’ fees is reduced
or overturned on appeal. The Claims Administrator may present the letter(s) of credit in
the event the Class Counsel fails to honor the obligation to repay the amount withdrawn.
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42.

Disbursements for any payments and expenses incurred in connection with

taxation matters relating to this Settlement Agreement shall be made from the Settlement
Amount pursuant to section H of this Agreement upon written notice to the Escrow Agent
by Class Counsel of such payments and expenses, and such amounts shall not be
refundable to NFC in the event that this Settlement Agreement is disapproved, rescinded,
or otherwise fails to become effective.
43.

Cooperation: NFC shall provide cooperation in accordance with the

terms and provisions of this Agreement. NFC’s cooperation obligations shall apply only
to Releasors who act with, by or through Class Counsel pursuant to this Agreement in
this Action. Such cooperation shall be as follows:

a.
Proffers: NFC agrees that, as soon as practicable after the Execution
Date, NFC’s Counsel shall make themselves available to Class Counsel, in person
in Seattle, Washington and/or by teleconference, at a mutually convenient date
and time, to provide background information concerning: NFC, its organization,
its operations, and its personnel; the identification of potential NFC witnesses
with knowledge of the matters at issue in the Action; and the substance of their
anticipated testimony according to the best understanding of NFC’s counsel (the
“Proffer”). The Proffer shall not extend for more than five (5) hours in duration;
and shall, to the extent practicable, occur concurrently with any substantially
similar interviews agreed to with other settling parties. NFC’s Counsel will not
be required or expected to disclose any matters that any other present or former
Party to the Action asserts to be privileged material or work product (see
subparagraph f below).
Plaintiffs and Class Counsel agree that they shall maintain all statements made by
NFC’s Counsel under this paragraph as strictly confidential and that they shall not
use directly or indirectly the information so received for any purpose other than
prosecution of the Action and that such information may not be used to prosecute
any claim or action against Releasees. Class Counsel may use information
contained in the Proffer in the prosecution of the Action without attributing the
source of the information or breaching the agreement regarding confidentiality of
statements made under the Proffer as provided in this paragraph unless so
required by order of the Court or applicable law.

17

Case
Case2:08-md-02002-GP
2:08-md-02002-GP Document
Document1144-3
952-2 Filed
Filed04/25/14
03/20/15 Page
Page22
23of
of37
38

Class Counsel agree, unless ordered by a court and consistent with due process,
that under no circumstances shall information or documents obtained from the
Proffer be shared with any person, counsel, Class Counsel or Plaintiffs’ Counsel
who is also (i) counsel for any plaintiff in any state or federal action against one
or more of the Releasees, (ii) counsel for any plaintiff or Class Member that elects
to opt out of the proposed class for settlement purposes under this Agreement or
from a litigation class that may be certified, (iii) any counsel representing or
advising indirect purchasers of Shell Eggs or Processed Eggs, or (iv) any third
party not associated with Class Counsel in this Action except in connection with
prosecution of this Action. At the conclusion of the Action, Class Counsel shall
destroy all notes, memoranda, or records related to the Proffer, and any copies
thereof, and shall certify in writing to NFC Plaintiffs’ compliance with this
requirement.
b.
Interviews: As soon as practicable after the Execution Date, NFC shall,
at an agreed upon time, date and location, and at NFC’s expense, make available
for one interview with Class Counsel each of up to two then-current directors,
officers, and employees of NFC, and up to one former director, officer or
employee, who possess information that, based on Class Counsel’s good faith
belief, would assist Plaintiffs in prosecuting this action. Such interviews shall not
exceed seven hours each in duration, and shall occur at a mutually agreed-to date
and time. To the extent feasible, such interviews shall be concurrent with
interviews conducted by other settling plaintiffs. NFC shall use best efforts to
assist Class Counsel in arranging interviews with any former directors, officers,
and employees of NFC. The failure of any former officer, director or employee to
make himself or herself available for the interview shall not affect in any way the
release of NFC, provided it has acted reasonably.
c.
Transactional Data: NFC shall, upon request by Class Counsel, clarify
to the best of its ability transactional and other data produced by NFC in
discovery in the Action, including providing, upon request by Plaintiffs, followup information in response to questions Plaintiffs may reasonably have
concerning such data. Class Counsel agrees to use reasonable efforts to minimize
the burden of any such clarification or follow-up requests.
d.
Authentication of Documents & Certifications as to Business Records:
Prior to trial in this Action, NFC shall, at the request of Class Counsel and
through reasonable means (including, but not limited to, affidavits and
declarations by persons qualified to testify as to authenticity and/or as to business
records (pursuant to Federal Rules of Evidence 902(11) and (12)) establish the
authenticity of documents and/or admissibility as business records produced by
NFC, and, to the extent possible, any documents produced by Non-Settling
Defendants or the alleged co-conspirators in this Action authored or created by
NFC or sent to or received by NFC. Class Counsel agree to use reasonable efforts
to minimize the burden to NFC of any such authentication or business records
testimony.
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e.
Trial Testimony: Upon the request of Class Counsel and at NFC’s
expense, NFC shall make available from among its current or former directors,
officers or employees up to two representatives who Class Counsel believe in
good faith to have knowledge regarding Plaintiffs’ claims as alleged in the Action
to testify at trial regarding facts or issues at issue in this Action.
f.
Privileged or Protected Matters: Neither the entry into this agreement
nor any performance of it shall constitute a waiver of NFC’s attorney-client
privilege or work-product protection. NFC’s obligation to cooperate will be
subject to its attorney-client privilege and work-product protection; provided,
however, that NFC shall not produce any documents or disclose information that
any Non-Settling Defendant or Other Settling Defendant asserts is privileged or
protected until such time as the privileges and/or protection have been waived or
determined to have been waived or otherwise determined to be inapplicable
whether by agreement between Plaintiffs and such other party or by order of the
Court.
g.
Confidentiality: All information provided by NFC to Class Counsel
pursuant to NFC’s cooperation obligations shall be subject to the protective order
entered in the Action.
h.
Further Discovery. NFC will not be required to participate in further
discovery in the Action except as stated above.
G.

Notice of Settlement to Class Members
44.

Class Counsel shall take all necessary and appropriate steps to ensure that

notice of this Settlement Agreement (“Notice”) and the date of the hearing scheduled by
the Court to consider the fairness, adequacy, and reasonableness of this Agreement is
provided in accordance with the Federal Rules of Civil Procedure and any Court orders.
Class Counsel will undertake all reasonable efforts to obtain from Non-Settling
Defendants the names and addresses of those persons that purchased Shell Eggs or Egg
Products directly from any Non-Settling Defendant during the Class Period. Class Notice
will be issued after Preliminary Approval by the Court and subject to any Court orders
regarding the means of dissemination of notice.
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45.

Subject to court approval, disbursements for any payments and expenses

incurred in connection with the costs of Notice and administration of the Agreement by
the Claims Administrator shall be made from the Settlement Amount upon written notice
to the Escrow Agent by Class Counsel of such payments and expenses. Such amounts, up
to a maximum of $350,000, shall not be refundable to NFC in the event that this
Agreement is disapproved, rescinded, or otherwise fails to become effective. If Notice of
the Agreement is combined with dissemination of notice of other settlement agreements
as provided for under paragraph 25, the costs of the combined notice and settlement
administration shall be apportioned equally to the settlement amounts of each such
settlement agreement. For example, if Notice of the Agreement is combined with notice
of one other settlement agreement, fifty (50) percent of such costs shall be paid from the
Settlement Amount.
H.

Taxes
46.

Class Counsel shall be solely responsible for directing the Claims

Administrator to file all informational and other tax returns necessary to report any
taxable and/or net taxable income earned by the Settlement Amount. Further, Class
Counsel shall be solely responsible for directing the Escrow Agent to make any tax
payments, including interest and penalties due, on income earned by the Escrow Funds
(“Tax Expenses”). Class Counsel shall be entitled to direct the Escrow Agent in writing
to pay customary and reasonable Tax Expenses, including reasonable professional fees
and expenses incurred in connection with carrying out their responsibilities as set forth in
this Paragraph, from the applicable Escrow Fund by notifying the Escrow Agent in
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writing and as provided in paragraph 42 herein. NFC shall have no responsibility to
make any tax filings relating to this Agreement.
47.

For the purpose of § 468B of the Internal Revenue Code of 1986, as

amended, and the regulations promulgated thereunder, the “Administrator” of the
Settlement Amount shall be the Claims Administrator, who shall timely and properly file
or cause to be filed on a timely basis, all tax returns necessary or advisable with respect to
the Settlement Amount (including, without limitation, all income tax returns, all
informational returns, and all returns described in Treas. Reg. § 1.468B 2(1)).
48.

The Parties to this Agreement and their Counsel shall treat, and shall cause

the Claims Administrator to treat, the Settlement Amount as being at all times a
“qualified settlement fund” within the meaning of Treas. Reg. § 1.468B 1. In addition,
the Claims Administrator and, as required, the parties, shall timely make such elections as
necessary or advisable to carry out the provisions of this Paragraph, including the
“relation-back election” (as defined in Treas. Reg. § 1.468B 1(j)) back to the earliest
permitted date. Such elections shall be made in compliance with the procedures and
requirements contained in such regulations. It shall be the responsibility of the Claims
Administrator to timely and properly prepare and deliver the necessary documentation for
signature by all necessary parties and thereafter to cause the appropriate filing to occur.
All provisions of this Agreement shall be interpreted in a manner that is consistent with
the Settlement Amount being a “qualified settlement fund” within the meaning of Treas.
Reg. § 1.468B 1.
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I.

Miscellaneous
49.

This Agreement does not settle or compromise any claim by Plaintiffs or

any Class Member asserted in the Action against any Non-Settling Defendant or any
potential defendant other than the Releasees. All rights of any Class Member against
Non-Settling Defendants or any other person or entity other than the Releasees are
specifically reserved by Plaintiffs and the Class Members. The sales of Shell Eggs and
Egg Products by NFC to Class Members shall remain in the case against the Non-Settling
Defendants in the Action as a basis for damage claims and shall be part of any joint and
several liability claims against Non-Settling Defendants in the Action or other persons or
entities other than the Releasees.
50.

Subject to Court approval, the United States District Court for the Eastern

District of Pennsylvania shall retain jurisdiction over the implementation, enforcement,
and performance of this Agreement, and shall have exclusive jurisdiction over any suit,
action, proceeding, or dispute arising out of or relating to this Agreement or the
applicability of this Agreement that cannot be resolved by negotiation and agreement by
Plaintiffs and NFC. This Agreement shall be governed by and interpreted according to
the substantive laws of the Commonwealth of Pennsylvania without regard to its choice
of law or conflict of laws principles. NFC submits to the jurisdiction in the Eastern
District of Pennsylvania only for the purposes of this Agreement and the implementation,
enforcement, and performance thereof. NFC otherwise retain all defenses to the Court’s
exercise of personal jurisdiction over NFC.
51.

This Agreement constitutes the entire agreement among Plaintiffs (and the

other Releasors) and NFC (and the other Releasees) pertaining to the settlement of the
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Action against NFC only, and supersedes any and all prior and contemporaneous
undertakings of Plaintiffs and NFC in connection therewith. In entering into this
Agreement, Plaintiffs and NFC have not relied upon any representation or promise made
by Plaintiffs or NFC not contained in this Agreement. This Agreement may be modified
or amended only by a writing executed by Plaintiffs and NFC and approved by the Court.
52.

This Agreement shall be binding upon, and inure to the benefit of, the

successors and assigns of Releasors and Releasees. Without limiting the generality of the
foregoing: (a) each and every covenant and agreement made herein by Plaintiffs, Class
Counsel, or Plaintiffs’ Counsel shall be binding upon all Class Members and Releasors;
and (b) each and every covenant and agreement made herein by Releasees shall be
binding upon all Releasees.
53.

This Agreement may be executed in counterparts by Class Counsel and

NFC’s Counsel, and an electronically-scanned (in either .pdf or .tiff format) signature
will be considered an original signature for purposes of execution of this Agreement.
54.

The headings in this Agreement are included for convenience only and

shall not be deemed to constitute part of this Agreement or to affect its construction.
55.

In the event this Agreement is not approved, or in the event that the order

and final judgment approving the settlement is entered but is substantially reversed,
modified, or vacated, the pre-settlement status of the litigation (including, without
limitation, any applicable tolling of all statutes of limitations) shall be restored, and the
Agreement shall have no effect on the rights of NFC or Plaintiffs to prosecute or defend
the pending Action in any respect, including the right to litigate fully the issues related to
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Class certification, raise personal jurisdictional defenses, or any other defenses, which
rights are specifically and expressly retained by NFC.
56.

Neither NFC nor Plaintiffs, nor any of them, shall be considered to be the

drafter of this Agreement or any of its provisions for the purpose of any statute, case law,
or rule of interpretation or construction that would or might cause any provision to be
construed against the drafter of this Agreement.
57.

Nothing expressed or implied in this Agreement is intended to or shall be

construed to confer upon or give any person or entity other than Class Members,
Releasors, NFC, and Releasees any right or remedy under or by reason of this
Agreement.
58.

Any putative Class Member that does not opt out of the Class created

pursuant to the Agreement may remain in the Class without prejudice to the right of such
putative Class Member to opt out of any other past, present, or future settlement class or
certified litigation class in the Action.
59.

Where this Agreement requires any party to provide notice or any other

communication or document to any other party, such notice, communication, or
document shall be provided by electronic mail or overnight delivery to:
For the Class:
Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
asher@wka-law.com
For NFC:
Marvin L. Gray, Jr.
DAVIS WRIGHT TREMAINE LLP
1201 Third Avenue, Suite 2200
Seattle, Washington 98101-3045
montygray@dwt.com
24
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60.

Each of the undersigned attorneys represents that he or she is fully

authorized to enter into the terms and conditions of, and to execute, this Agreement,
subject to Court approval.
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Dated: March 28, 2014

Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER
LLC
1845 Walnut Street, Suite 1100
Philad1elphia, PA I 9103
(215) 545-7200
(215) 545-6536 (fax)
asher@wka-law.com

Michael D. Hausfeld
HAUSFELD LLP
1700 K Street, Suite 650
Washington, DC 20006
(202) 540-7200
(202) 540-7201 (fax)
mhausfeld@hausfeldllp.com

Stanley D. Bernstein
BERNSTEIN LIEBHARD LLP
l O East 40th Street, 22nd Floor
New York, NY 10016
(212) 779-1414
(212) 779-3218 (fax)
bemstc�in@bemlieb.com

Stephen D. Susman
SUSMAN GODFREY LLP
654 Madison A venue, 5th Floor
New York, NY I 0065-8404
(212) 336-8330
(212) 336-8340 (fax)
SSusman@SusrnanGodfrey.com

(Interim Co-Lead Counsel for the Class)

!A-1:lwuMi e. �fyt
Catherine E. Maxson
DAVIS WRlGHT TREMAINE LLP
1201 Third Avenue, Suite 2200
Seattle, Washington 98101-3045
(206) 757-8098
(206) 757-7098 (fax}
catheriinemaxson@dwt.com

J

(On B,ehalf of National Food Corporation)
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Dated: March 28, 2014

______________________________
Michael D. Hausfeld
HAUSFELD LLP
1700 K Street, Suite 650
Washington, DC 20006
(202) 540-7200
(202) 540-7201 (fax)
mhausfeld@hausfeldllp.com

Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER
LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103
(215) 545-7200
(215) 545-6536 (fax)
asher@wka-law.com

____________________________________
Stanley D. Bernstein
BERNSTEIN LIEBHARD LLP
10 East 40th Street, 22nd Floor
New York, NY 10016
(212) 779-1414
(212) 779-3218 (fax)
bernstein@bemlieb.com

______________________________
Stephen D. Susman
SUSMAN GODFREY LLP
654 Madison Avenue, 5th Floor
New York, NY 10065-8404
(212) 336-8330
(212) 336-8340 (fax)
SSusman@SusrnanGodfrey.com

(Interim Co-Lead Counsel for the Class)

____________________________________
Catherine E. Maxson
DAVIS WRIGHT TREMAINE LLP
1201 Third Avenue, Suite 2200
Seattle, Washington 98101-3045
(206) 757-8098
(206) 757-7098 (fax)
catherinemaxson@dwt.com
(On Behalf of National Food Corporation)
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Exhibit A
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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: PROCESSED EGG PRODUCTS :
ANTITRUST LITIGATION
:
:
:
THIS DOCUMENT APPLIES TO
:
ALL DIRECT PURCHASER ACTIONS
:
:

MDL No. 2002
Case No: 08-md-02002

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF PROPOSED
SETTLEMENT WITH NATIONAL FOOD CORPORATION, CERTIFYING THE
CLASS FOR PURPOSES OF SETTLEMENT, AND GRANTING LEAVE TO FILE
MOTION FOR FEES AND EXPENSES
It is hereby ORDERED AND DECREED as follows:
1.

The motion of Direct Purchaser Plaintiffs for preliminary approval of the

proposed settlement, which Defendant National Food Corporation (“NFC”) does not oppose, is
hereby GRANTED.
2.

The Court finds that the proposed settlement with NFC, as set forth in the

settlement Agreement, subject to final determination following an approved form of and plan for
notice and a Fairness Hearing, 1 falls within the range of reasonableness and is sufficiently fair,
reasonable and adequate to the following settlement class (the “Settlement Class”), for settlement
purposes only:
All persons and entities that purchased Shell Eggs or Egg Products
in the United States directly from any Producer, including any
Defendant, during the Class Period from January 1, 2000 through
the date on which the Court enters an order preliminarily
approving the Agreement and certifying a Class for Settlement
purposes.
a.)

Shell Egg SubClass

1

The capitalized terms used in this Order that are defined in the settlement Agreement
are, unless otherwise defined herein, used in this Order as defined in the Agreement.
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All individuals and entities that purchased Shell Eggs in the United
States directly from any Producer, including any Defendant, during
the Class Period from January 1, 2000 through the date on which
the Court enters an order preliminarily approving the Agreement
and certifying a Class for Settlement purposes.
b.)

Egg Products SubClass

All individuals and entities that purchased Egg Products produced
from Shell Eggs in the United States directly from any Producer,
including any Defendant, during the Class Period from January 1,
2000 through the date on which the Court enters an order
preliminarily approving the Agreement and certifying a Class for
Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other Settling Defendants, and
Producers, and the parents, subsidiaries and affiliates of Defendants, Other Settling Defendants,
and Producers, all government entities, as well as the Court and staff to whom this case is
assigned, and any member of the Court’s or staff’s immediate family.
3.

For purposes of settlement and on the basis of the entire record before the Court,

the Court finds that the Settlement Class fully complies with the requirements of Federal Rule of
Civil Procedure 23. Specifically, the Court finds: (1) the Settlement Class is so numerous that
joinder of all members is impracticable; (2) there are questions of law or fact common to the
Settlement Classes; (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the Settlement Classes; and (4) the representative parties will fairly and
adequately protect the interests of the class. Additionally, for purposes of settlement, the Court
finds that Federal Rule of Civil Procedure 23(b)(3) is also met and that there are questions of law
or fact common to class members which predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for fairly and
efficiently adjudicating the controversy. In accordance with the holding in In re Community Bank
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of Northern Virginia, 418 F.3d 277, 306 (3d Cir. 2005), this Court makes no determination
concerning the manageability of this action as a class action if it were to go to trial.
4.

Plaintiffs T.K. Ribbing’s Family Restaurant, LLC; Eby-Brown Company LLC;

Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset Industries,
Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandro’s Restaurant, and SensoryEffects Flavor
Co. d/b/a Sensory Effects Flavor Systems (collectively, “Plaintiffs”), will serve as Class
Representatives on behalf of the Settlement Class.
5.

The Court confirms the appointment of Class Counsel for purposes of the

Settlement Class as the law firms Weinstein Kitchenoff & Asher LLC, 1845 Walnut Street, Suite
1100, Philadelphia, PA 19103; Hausfeld LLP, 1700 K Street NW, Suite 650, Washington, DC
20006; Bernstein Liebhard LLP, 10 East 40th Street, 22nd Floor, New York, NY 10016; and
Susman Godfrey, 654 Madison Avenue, 5th Floor, New York, NY 10065-8404.
6.

Direct Purchaser Plaintiffs’ request for leave to file a motion for attorneys’ fees

and litigation expenses is hereby approved and shall be filed in accord with the deadline to be
proposed by Class Counsel as set forth in paragraph 7 herein that shall be at least 90 days prior to
the date on which the final Fairness Hearing is held and at least 45 days prior to the date by
which potential Class Members must exclude themselves from or object to the Agreement.
7.

Class Counsel shall submit for the Court’s approval (a) a Proposed Notice to the

Class, including a proposed schedule for Class Members to opt out or object to the proposed
Settlement, (b) a proposed Plan of Notice that includes the proposed manner of Notice, a
proposed Administrator for Notice and Claims, (c) a proposed date for the Court’s Fairness
Hearing to determine whether the Settlement is fair, reasonable, and adequate, and whether it
should be finally approved by the Court, (d) a proposed deadline by which Plaintiffs must file
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their motion for an award of attorneys’ fees and reimbursement of litigation expenses, (e) a
proposed deadline by which Plaintiffs must file their Motion for Final Approval of the
Settlement Agreement, and (f) proposed deadlines by which Class Members must object to or
request exclusion from the Settlement Agreement.
8.

Interim Co-Lead Counsel for Direct Purchaser Plaintiffs shall include in the text

of their proposed Direct Mail Notice and Publication Notice of the Settlement Agreement the
deadline by which Direct Purchaser Plaintiffs must file their motion for an award of attorneys’
fees and litigation expenses and a statement that Class Members may review the motion at the
www.eggproductssettlement.com website prior to the objection and opt-out deadlines set forth
below.
9.

Within 30 days of entry of this Order, each Defendant shall provide to Garden

City Group (“GCG”) a supplemental production that shall include the names and addresses of all
customers in the United States (i) to whom that Defendant sold Shell Eggs or Egg Products in the
United States between the date of that Defendant’s most recent customer name and address
production to GCG and the date of entry of this Order; and (ii) that were not included in that
Defendant’s most recent customer name and address production to GCG.
a.

The customer information shall be produced in a mutually agreeable
electronic format or, if not available electronically, in the form in which
such information is regularly maintained;

b.

The customer information transmitted by Defendants to GCG shall be
treated as confidential, and shall only be used by GCG for purposes of
creating and maintaining a customer database and for disseminating notice;
and
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c.

The customer information transmitted by Defendants to GCG shall not be
shared with Direct Purchaser Plaintiffs, Indirect Purchaser Plaintiffs, their
counsel, or their experts.
BY THE COURT:
_______________________________
Gene E.K. Pratter
United States District Judge

Date:___________________

6

Case 2:08-md-02002-GP Document 1144-4 Filed 03/20/15 Page 1 of 56

UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: PROCESSED EGG PRODUCTS :
ANTITRUST LITIGATION
:
:
:
THIS DOCUMENT APPLIES TO
:
DIRECT PURCHASER ACTIONS
:
:

MDL No. 2002
Case No: 08-md-02002

DECLARATION OF JAMES J. PIZZIRUSSO IN SUPPORT OF DIRECT PURCHASER
PLAINTIFFS’ MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT
BETWEEN DIRECT PURCHASER PLAINTIFFS AND DEFENDANTS UNITED EGG
PRODUCERS AND UNITED STATES EGG MARKETERS
I, James J. Pizzirusso, declare as follows:
1)

I am one of the founding partners of the law firm Hausfeld LLP and an one of the

attorneys at my firm principally responsible for handling this case. My firm is appointed Interim
Co-Lead Counsel for Direct Purchasers in the above captioned action, along with counsel from
Weinstein Kitchenoff & Asher LLC, Susman Godfrey LLP, and Bernstein Liebhard LLP.
2)

I submit this declaration in support of the accompanying motion for final approval of the

proposed settlement agreement between United Egg Producers (“UEP”) and United States Egg
Marketed (“USEM”) and Direct Purchaser Class Plaintiffs. This declaration is based on my
personal knowledge and conversations with other Interim Counsel.
3)

This is a class action alleging that UEP and USEM and other Shell Egg and Egg Products

producers violated the Sherman Antitrust Act, 15 U.S.C. § 1, et seq., by engaging in an unlawful
conspiracy to reduce their Shell Egg and Egg Products output and thereby artificially fix, raise,
maintain, and/or stabilize the prices of Shell Egg and Egg Products in the United States.
4)

In the fall and winter of 2008, numerous cases were filed in several federal district courts,

including the Eastern District of Pennsylvania, the District of Minnesota, and the District of New
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Jersey. The class actions were transferred to, and consolidated in this Court in the above
captioned MDL, and pursuant to the Court’s December 9, 2008 Order.
5)

I was among the principal negotiators of the proposed Settlement Agreement with

UEP/USEM along with other Interim Co-Lead Counsel for Direct Purchasers, who were actively
and directly involved in these negotiations.
6)

The settlement negotiations with UEP/USEM were conducted by experienced counsel on

both sides at arm’s length over a period of nearly a year. Interim Counsel and UEP/USEM were
prepared to fully litigate the case if no settlement could be reached.
7)

Interim Co-Lead Counsel and counsel for UEP/USEM had an initial discussion in the

summer of 2013.
8)

Interim Co-Lead Counsel then began to discuss a potential global mediation with defense

counsel. In August 2013, the parties sought to stay the litigation and attend a joint mediation
session in October. In January 2014, after the joint mediation appeared to be unsuccessful,
Interim Co-Lead Counsel decided to approach several individual Defendants, including
UEP/USEM, about a potential resolution of the claims.
9)

These discussions led to substantive negotiations with UEP/USEM. After several rounds

of telephone calls and email exchanges, the parties eventually agreed to a tentative $500,000.00
settlement based primarily on UEP/USEM’s financial condition and the fact that it was not a
producer. In addition, UEP/USEM agreed to produce certain documents that had been previously
withheld on the grounds of attorney-client privilege and provide other cooperation, as well.
10)

On March 12, 2014, the parties reached an agreement in principle and signed a term sheet

laying out the terms of their settlement. Because UEP/USEM were unwilling to provide a proffer
or allow Interim Co-Lead Counsel to preview the documents that they would produce as a term
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of the settlement, and because Counsel wanted to ensure that Direct Purchasers were getting
valuable consideration in exchange for the broadly negotiated release, the parties agreed to allow
Magistrate Judge Rice to facilitate the settlement discussions by previewing the documents in
camera and ensuring that they did provide value to the class.
11)

On March 13, 2014, the parties discussed their proposal with Judge Rice and Judge Rice

agreed to preview the materials, which were provided to him. On March 19, 2014, Interim CoLead Counsel sent a letter to Judge Rice advising him of the types of materials that, if found in
the UEP/USEM documents, they believed would provide value to the Class. On March 25, 2014,
Judge Rice called Interim Co-Lead Counsel to confirm that the UEP documents provided
material value to the Class. As such, the parties proceeded with a final agreement.
12)

On May 21, 2014, the Settlement Agreement was fully executed by the Co-Leads and

UEP/USEM’s Counsel. A true and complete copy of this Agreement is attached as Exhibit 1.
The cooperation that UEP and USEM have agreed to provide is set forth in Paragraph 46 of this
Agreement.
13)

UEP/USEM have also agreed to provide other cooperation relating to the production of

certain pleadings and transcripts from the Kansas state action, assisting with questions regarding
transactional data, authenticating documents, and making witnesses available to testify at trial,
among other things.
14)

Fact discovery was well advanced at the time of the Settlement. Collectively, the

defendants in this Action produced over 1 million documents, much of which had already been
reviewed by Interim Counsel before the Settlement. Interim Counsel had also reviewed over
200,000 documents produced by UEP and USEM, and had deposed past and current UEP
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Presidents Chad Gregory, Gene Gregory, and Al Pope. Interim Counsel had also deposed
University of California Poultry Specialist Donald Bell, whose work is sponsored by UEP.
15)

The Court granted preliminary approval of the proposed Settlement on July 30, 2014.

(ECF No. 1027.) In the same Order, the Court authorized Interim Counsel to disseminate Notice
by direct mail and by publication. A final fairness hearing is scheduled for May 6, 2015.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: March 19, 2015

/s/ James J. Pizzirusso
James J. Pizzirusso
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: PROCESSED EGG
PRODUCTS ANTITRUST
LITIGATION

MDL No.2002
08-md-02002

THIS DOCUMENT APPLIES TO:
All Direct Purchaser Actions
SETTLEMENT AGREEMENT BETWEEN DIRECT PURCHASER PLAINfIFFS
AND DEFENDANTS UNITED EGG PRODUCERS AND UNITED STATES EGG
MARKETERS

This Settlement Agreement ("Agreement'') is made and entered into as of this
21st day of May 2014 (the "Execution Date") by and between United Egg Producers
(..UEP") and United States Egg Marketers ("USEM") and Direct Purchaser Plaintiffs'
Class representatives ("Plaintiffs") (as defined herein at Paragraph 18), both individually
and on behalf of a Class (as defined herein at Paragraph 4) of direct purchasers of Shell
Eggs and Egg Products (as defined herein at Paragraphs 8 and 24).
WHEREAS, Plaintiffs are prosecuting the above-captioned Direct Purchaser
Plaintiff actions currently pending and consolidated in the Eastern District of
Pennsylvania, and including all actions transferred for coordination, and all direct
purchaser actions currently pending such transfer (including, but not limited to, "tag
along" actions) on their own behalf and on behalf of the Class against UEP, USEM and
other Defendants (the "Action")�
WHEREAS, Plaintiffs allege that UEP and USEM participated in an unlawful
conspiracy lo raise, fix, maintain, and/or stabilize the price of Shell Eggs and Egg
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Products in the United States at artificially inflated levels in violation of Section 1 of the
Shennan Act;
WHEREAS, UEP and USEM deny all allegations of wrongdoing in the Action;
WHEREAS the Parties have conducted an investigation into the facts and the law
regarding the Action and have engaged in extensive discovery;
WHEREAS, despite their belief that they are not liable for, and have good
defenses to, the claims alleged in the Action, UEP and USEM desire to settle the Action
in view of their financiaJ condition and resources, and thus avoid the expense, risk,
exposure, inconvenience, and distraction of continued litigation of the Action, or any
action or proceeding relating to the matters being fully settled and finally put to rest in
this Agreement;
WHEREAS Class Counsel has evaluated the inability of UEP and USEM to pay a
significant judgment and has reached settlement terms reflecting the financiaJ condition
of UEP and USEM;
WHEREAS, Class Counsel and Counsel for UEP and USEM have engaged in
arm's-length settlement negotiations, and this Agreement has been reached as a result of
these negotiations; and
WHEREAS Plaintiffs have concluded that settlement with UEP and USEM on the
terms set forth below is the best that is practically attainable, that it is in the best interests
of the Class to enter into this Agreement now rather than continue to pursue a judgment
that may prove uncollectible as against UEP and USEM, and that, under the
circumstances, the Agreement is fair, reasonable, and adequate, and beneficial to and in
the best interests of Plaintiffs and the Class;
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NOW, THEREFORE, in consideration of the covenants, agreements, and releases
set forth herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, it is agreed by and among the
undersigned that the Action be settled, compromised and dismissed on the merits with
prejudice as to UEP and USEM only, without costs as to Plaintiffs, the Class, UEP or
USEM, and subject to the approval of the Court, on the following terms and conditions:
A.

Definitions

The following terms, as used in this Agreement, have the following meanings:
1.

"Class Counsel'' shall refer to the law firms of Weinstein Kitchenoff &

Asher LLC, 1845 Walnut Street, Suite 1100, Philadelphia, PA 19103; Hausfeld LLP,
1700 K Street NW, Suite 650, Washington, DC 20006; Bernstein Liebhard LLP, 10 East
40th Street, 22nd floor, New York, NY 10016; and Susman Godfrey, 654 Madison
A venue, 5th Floor, New York, NY 10065-8404. "Plaintiffs' Counsel" shall refer to the
law firms identified on pages 147-151 of the Third Consolidated Amended Class Action
Complaint filed in the Action on January 4, 2013.
2.

"Counsel for UEP and USEM'' shall refer to the law firm of Pepper

l latnilton LLP, 3000 Two Logan Square, Eighteenth and Arch Streets, Philadelphia,
Pennsylvania, 19103-2799.
3.

"Claims Administrator'' shall mean the Garden City Group, Inc.

4.

·'Class Member'' or "Class" shall mean each member of the Settlement

Class, as defined in Paragraph 25 of this Agreement, who does not timely elect to be
excluded from the Class, and includes, but is not limited to, Plaintiffs.
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5.

"Class Period" shall mean the period from and including January 1, 2000

up to and inducting the date on which the Court enters an order preliminarily approving
the Agreement and certifying a Class for settlement purposes.
6.

"Defendant(s)" shall refer to the parties listed as defendants in the Third

Consolidated Amended Complaint filed on January 4, 2013 and each of their corporate
parents, subsidiaries, and affiliated companies.
7.

"Direct Action Plaintiffs' Action" shall mean all actions brought by direct

purchasers of Shell Eggs and Egg Products that are not brought on behalf of a class of
direct purchasers and are currently pending in the Eastern District of Pennsylvania.
8.

"Egg Products" shall mean the whole or any part of Shell Eggs that have

been removed from their shells and then processed, with or without additives, into dried,
frozen or liquid fonns.
9.

"Escrow Account" shall mean the account with the Escrow Agent that

holds the Settlement Fund.
I 0.

"Escrow Agent" shall mean the bank into which the Settlement Fund shall

be deposited and maintained as set forth in Paragraph 38 of this Agreement.
11.

"Escrow Agreement" shall mean Agreement Between Citibank, N. A. as

'Escrow Agent' and United Egg Producers and United States Egg Marketers and
Bernstein Liebhard LLP, Hausfold LLP, Susman Godfrey LLP, and Weinstein Kitchenoff
& Asher LLC as Interim Co-Lead Counsel for Direct Purchaser Plaintiffs executed
contemporaneously with this Agreement.
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12.

"Fairness Hearing1' shall mean a hearing on the settlement proposed in this

Agreement held by the Court to determine whether the proposed settlement is fair,
reasonable, and adequate, and whether it should be finally approved by the Court.
I 3.

1

'Final Approval" shall mean an Order entered by the Court finally

approving this Agreement under Rule 23(e) of the Federal Rules of Civil Procedure.
14.

"Lndirect Purchaser Plaintiff Action" shall mean the action brought by

indirect purchasers of Shell Eggs and Egg Products in the Fifth Amended Consolidated
Class Action Complaint Filed by Indirect Purchaser Plaintiffs (ECF No. 866) currently
pending in the Eastern District of Pennsylvania, and including all indirect purchaser
actions transferred for coordination, and all indirect purchaser actions currently pending
such transfor (including, but not limited to, "tag-along" actions) on their own behalf and
on behalf of the Class against UEP, USEM and other Defendants.
15.

"Non-Settling Defendants" shall mean Defendants other than UEP and

16.

''Other Settling Defendants" shall mean Moark LLC, Norco Ranch, Inc.,

USEM.

Land O'Lakes, Jnc.• and Sparboe Farms, Inc.
17.

"Parties" shall mean UEP, USEM, and Plaintiffs.

18,

''Plaintiffs" shall mean each of the following proposed named Class

representatives: T.K. Ribbing's Family Restaurant, LLC; Eby-Brown Company LLC;
Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF, Inc.; Somerset
Industries, Inc.; Wixon, Inc.; John A. Lisciandro dfb/a/ Lisciandro's Restaurant, and
SensoryEffects Flavor Co. d/b/a SensoryEffects Flavor Systems.

5

Case
Case2:08-md-02002-GP
2:08-md-02002-GP Document
Document1144-4
997-2 Filed
Filed06/19/14
03/20/15 Page
Page10
11of
of55
56

19.

"Producer" shall mean any person or entity that owns, contracts for Lhe use

of, leases. or otherwise controls hens for the purpose of producing eggs for sale, and the
parents, subsidiaries, and affiliated companies of such Producer.
20.

"Releasees'' shall refer, jointly and severally, and individually and

collectively to: UEP; USEM; all current employees of UEP and USEM, and former
employees of UEP and USEM during the period January I , 2000 through the Execution
Date that are neither employees of Non-Settling Defendants nor employees of Other
Settling Defendants; and each of the foregoing Releasees' respective past and present
officers, directors, parents, subsidiaries, affiliates, partners, agents, attorneys. and
insurers, and their predecessors, successors, heirs, executors, administrators, and assigns.
ln addition, "Releasccs'' shall include current and former members of UEP and USEM
listed on Exhibit A, which are neither Non-Settling Defendants nor Other Settling
Defendants.
21.

"Releasors'' shall refer, jointly and severally, and individually and

collectively. to Plaintiffs, the Class Members, each of their respective past and present
officers, directors, parents, subsidiaries, affiliates, partners, agents, attorneys and insurers,
and the predecessors, successors, heirs, executors, administrators, and assigns of each of
the foregoing.
22.

"Settlement Amount" shall refer to five-hundred thousand ($500,000) U.S.

23.

"Settlement Fund'' shall refer to the funds accrued in th.e Escrow Account

dollars.

established in accordance with Paragraph 38 below.
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24.

"Shell Eggs" shall mean eggs produced from caged birds that are sold in

the shell for consumption or for breaking and further processing, excluding "specialty"
Shell Eggs (certified organic, nutritionally enhanced, cage free, free range, and vegetarian
fed types) and "hatching" Shell Eggs (used by poultry breeders to produce breeder stock
or growing stock for laying hens or meat).
B.

Settlement Class Certification

25.

The Parties to this Agreement hereby stipulate for purposes of settlement

only that the requirements of Rules 23(a) and 23(b)(3) of the Federal Rules of Civil
Procedure are satisfied, and, subject to Court approval, the following Class shall be
certified for settlement purposes as to UEP and USEM only:
All persons and entities that purchased Shell Eggs or Egg Products in the
United States directly from any Producer, including any Defendant, during
the Class Period from January 1 , 2000 through the date on which the Court
enters an order preliminarily approving the Agreement and certifying a
Class for Settlement purposes.
a.) Shell Egg SubClass
All individuals and entities that purchased
Shell Eggs in the United States directly from
any Producer, including any Defendant,
during the Class Period from January 1,
2000 through the date on which the Court
enters an order preliminarily approving the
Agreement and certifying a Class for
Settlement purposes.
b.) Egg Products SubClass
All individuals and entities that purchased
Egg Products produced from Shell Eggs in
the United States directly from any
Producer, including any Defendant, during
the Class Period from January 1, 2000
through the date on which the Court enters
an order preliminarily approving the
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Agreement and certifying a Class for
Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other Settling
Defendants, and Producers, and the parents, subsidiaries and affiliates of
Defendants, Other Settling Defendants, and Producers, al l government
entities, as well as the Court and staff to whom this case is assigned, and
any member of the Court's or staff's immediate family.
C.

Approval of this Agreement and Dismissal of Claims

26.

The Parties shal l use their best efforts to effectuate this Agreement,

including cooperating in promptly seeking Court approval of this Agreement and
securing both the Court's certification of the Class and the Court's approval of
procedures, including the giving of Class notice under Federal Rules of Civil Procedure
23(c ) and (e), to secure the prompt, complete, and final dismissal with prejudice of the
Action as to UEP and USEM.
27.

Within two (2) business days after the execution of this Agreement by all

Parties, the Parties shall jointly file with the Court a stipulation for suspension of al l
proceedings against UEP and USEM in the Action pending approval of this Agreement.
Within twenty (20) business days after execution of the Agreement by UEP and USEM,
Plaintiffs sha11 submit to the Court a motion (the "Motion") for an Order granting
preliminary approval of the Agreement, appointing Settlement Class Counsel as lead
counsel for purposes of this Settlement Agreement, and certifying a Class for settlement
purposes ("Preliminary Approval"). As a courtesy, a substantially final draft of the
Motion shall be provided to UEP and USEM at least two (2) business days before filing.
If UEP and USEM suggest changes to the Motion, P laintiffs shall have no obligation to
accept those changes. P laintiffs shal l submit the Motion requesting entry of a

8

Case
Case2:08-md-02002-GP
2:08-md-02002-GP Document
Document1144-4
997-2 Filed
Filed06/19/14
03/20/15 Page
Page13
14of
of55
56

Preliminary Approval Order, substantially in the fonn of Exhibit B, attached hereto,
which shall provide that, inter alia:
a.

the settlement proposed in the Settlement Agreement has been negotiated
at arm's length and is preliminarily determined to be fair, reasonable,
adequate, and in the best interests of the Settlement Class;

b.

the Settlement Class defined herein be certified, designating Class
Representatives and Settlement Class Counsel as defined herein, on the
condition that the certification and designations shall be automatically
vacated in the event that the Settlement Agreement is not approved by the
Court or any appellate court;

c.

a Fairness Hearing on the settlement proposed in this Settlement
Agreement shall be held by the Court to determine whether the proposed
settlement is fair, reasonable, and adequate, and whether it should be
finally approved by the Court.

28.

After Preliminary Approval, and subject to approval by the Court of the

form of and means for dissemination of notice, individual notice of the Agreement
(''Class Notice") shall be mailed to persons and entities who are located in the United
States and who purchased Shell Eggs or Egg Products directly from any Non-Settling
Defendant(s) in the Action or Other Settling Defendants during the Class Period that
were previously identified by Other Settling Defendants and are identified by Plaintiffs
and Plaintiffs' Counsel or Non-Settling Defendants in the Action. In addition, after
Preliminary Approval, and subject to Court approval of the form of and means for
dissemination of notice, Class Notice shall also be published once in the Wall Streel

Journal and in such other trade journaJs targeted towards direct purchasers of Shell Eggs
and Egg Products, if any, proposed by Class Counsel. Plaintiffs shaJl use reasonable best
efforts to, subject to approval by the Court, combine dissemination of notice of the
certification of the Class for settlement purposes and of the Agreement with the
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dissemihation of notice of other settlement agreements that may be reached with other
Defendants in the Action.
29.

Plaintiffs shall, following Preliminary Approval, seek entry of an order

and final judgment, the text of which shall be proposed by Plaintiffs subject to the
agreement of UEP and USEM, which agreement shal J not be unreasonably withheld,
which shall:
approve finally this Agreement and its terms as being a fair,
a.
reasonable, and adequate settlement as to the Class Members within the
meaning of Rule 23 of the Federal Rules of Civil Procedure and directing
its consummation according to its terms;
b.
detennine that the Class Notice constituted, under the
circumstances, the most effective and best practicable notice of this
Agreement and of the Fairness Hearing, and constituted due and sufficient
notice for all other purposes to all Persons entitled to receive notice;
c.
reconfirm the appointment of Class Representatives and Settlement
Class Counsel as defined herein;

direct that, as to UEP and USEM only, the Action be dismissed
d.
with prejudice and, except as explicitly provided for in this Agreement,
without costs;
reserve to the United States District Court for the Eastern District
e.
of Pennsylvania exclusive jurisdiction over the settlement and this
Agreement, including the administration and consummation of this
settlement;
f.
determine under Federal Rule of Civil P rocedure 54(b) that there is
no just reason for delay, and directing that the final judgment of dismissal
as to UEP and USEM shall be entered; and
g.
require Class Counsel to file with the Clerk of the Court a record
with the names and addresses of Class Members who timely excluded
themselves from the Class, and provide a copy of the record to counsel for
UEP and USEM.
30.

This Agreement shall become final only when (a) the Court has entered an

order granting Final Approval to this Agreement; (b) the Court has entered final
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judgment dismissing the Action against UEP and USEM on the merits with prejudice as
to all Class Members and without costs; and (c) the time for appeal or to seek permission
to appea1 from the Court's approval of this Agreement and entry of a final judgment as
described in clause (b) above has expired or, if appealed, approval of this Agreement and
the final judgment have been affirmed in their entirety by the Court of last resort to which
such appeal has been taken and such affirmance has become no longer subject to further
appeal or review. It is agreed that neither the provisions of Rule 60 of the Federal Rules
of Civil Procedure nor the All Writs Act, 28 U.S.C. § 1651, shall be taken into account in
determining the above-stated limes. On the Execution Date, Plaintiffs, UEP and USEM
shall be bound by the terms of this Agreement, and the Agreement shall not be rescinded
except in accordance with Paragraph 35 of this Agreement.
31.

Should UEP, USEM or Plaintiffs be required to submit any of VEP's or

USEM's confidential information or documentation to the Court to obtain preliminary or
final approval, such submission shall be, to the full extent permitted by law or the Court,
for review by the court in camera only.

D.

Release and Discharge
32.

In addition to the effect of any finaJ judgment entered in accordance with

this Agreement, upon Final Approval of this Agreement, and for other valuable
consideration as described herein, Releasees shall be completely released, acquitted, and
forever discharged from any and all claims, demands, actions, suits and causes of action,
whether Class, individual or otherwise in nature, that Releasors, or each of them, ever
had, now has, or hereafter can, shall, or may have, including any and all known and
unknown, foreseen and unforeseen, concealed or hidden, suspected or unsuspected
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injuries or damages, and the consequences thereat: on account of, arising out of, or
resulting from: (i) any agreement or understanding between or among two or more
Producers of eggs, including any Defendants and/or their members and any entities or
individuals that may later be added as a defendant to the Action, (ii) the reduction,
restraint or restriction of supply and/or production capacity of Shell Eggs or Egg
Products, or (iii) the pricing, selling, discounting, marketing, or distributing of Shell Eggs
or Egg Products in the United States or elsewhere, including but not limited to any
conduct alleged and causes of action asserted (or that could have been alleged or
asserted) in the Complaints filed in the Action (the "Complaints''), that in whole or in part
arise from or are related to the facts and/or actions described in the Complaints, including
under any federal or stale antitmst, unfair competition, unfair practices, price
discrimination, unitary pricing, trade practice, consumer protection, fraud, RICO, civil
conspiracy law, or similar laws, including, without Ii.nutation, the Sherman Antitrust Act,
15 U.S.C. § 1 et seq., from January 1, 2000 to the Execution Date (the "Released
Claims"). Releasors shall not, after the date ofthis Agreement, seek to recover against
any of the Releasees for any oftbe Released Claims. Notwithstanding anything in this
Paragraph, Released Claims shall not include, and this Agreement shall not and does not
release, acquit or discharge, claims based solely on purchases of Shell Eggs and Egg
Products outside of the United States on behalf of persons or entities located outside of
the United States at the time of such purchases.
33.

This Release is made with full recognition of the possibility of subsequent

discovery or existence of different or additional facts. Each Releasor waives California
Civil Code Section 1542 and similar or comparable present or future law or principle of
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law of any jurisdiction. Each Releasor hereby certifies that he, she, or it is aware of and
has read and reviewed the following provision of California Civil Code Section 1542
("'Section 1542"): "A general release docs not extend to claims which the creditor does
not know or suspect to exist in his or her favor at the time of executing the release, which
if known by him or her must have materially affected his or her settlement with the
debtor." The provisions of the release set forth above shall apply according to their
terms. regardless of the provisions of Section 1542 or any equivalent, similar, or
comparable present or future law or principle of law of any jurisdiction. Each Releasor
may hereafter discover facts other than or different from those which he, she, or it knows
or believes to be true with respect to the claims that are the subject matter of this
Agreement, but each Releasor hereby expressly and fully, finally and forever waives and
relinquishes, and forever settles and releases any known or unknown, suspected or
unsuspected, contingent or non�contingent, claim whether or not concealed or hidden,
with full recognition of the possibility of the subsequent discovery or existence of such

different or additional facts, as well as any and all rights and benefits existing under (i)
Section 1 542 or any equivalent, similar or comparable present or future law or principle
of law of any jurisdiction and (ij) any law or principle of law of any jurisdiction that
wbuld limit or restrict the effect or scope of the provisions of the release set forth above,
again with full recognition of the possibility of the subsequent discovery or existence of
such other or different facts.
34.

In addition to the provisions of Paragraphs 31 and 32, each Releasor

hereby expressly and i1Tevocably waives and releases, upon this Agreement becoming
finally approved by the Court, any and all defenses, rights, and benefits that each
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Releasor may have or that may be derived from the provisions of applicable law which,
absent such waiver. may limit the extent or effect of the release contained in Paragraphs
29 and 30. Each Releasor also expressly and irrevocably waives any and all defenses,
rights, and benefits that the Releasor may have under any similar statute in effect in any
other jurisdiction that, absent such waiver, might limit the extent or effect of the release.
35.

The release and discharge set forth in Paragraphs 3 l through 33 herein do

not include claims relating to payment disputes, physical harm, defective products. or
bodily injury (the ''Excepted Clajms") and do not include any Non-Settling Defendant or
Other Settling Defendant.
36.

Each Plaintiff, and each Class Member who submits a claim to participate

in the distribution of the Settlement Amount, shall represent and warrant that their portion
of the Released Claims is their property and they have not assigned or transferred to any
person or entity any right to recovery for any claim or potential claim that would
otherwise be released under this Agreement. Each Plaintiff, and each Class Member who
submits a claim to participate in the distribution of the Settlement Amount, shall further
represent and warrant that each of them has a valid and existing right to release such
claims and is releasing such claims pursuant to their participation in the settlement.
E.

Rescission

37.

If the Court refuses to approve this Agreement or any part hereof, or if

such approval is modified or set aside on appeal, or if the Court does not enter the final
judgment provided for in Paragraph 30 of this Agreement, or if the Court enters the final
judgment and appellate review is sought, and on such review, such final judgment is not
affirmed, then UEP, USEM, and Plaintiffs shall each, in their sole discretion, have the
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option to rescind this Agreement in its entirety within ten (10) business days of the action
giving rise to such option, and shall, within that same time period, submit written notice
to the other Parties and to the Escrow Agent of their decision to rescind the Agreement.
If this Agreement is rescinded, UEP and USEM shall submit written instructions to the
Escrow Agent regarding wire transfer of the amounts remaining in the Settlement Fund
with simultaneous notice of such instructions provided to Class Counsel, and Class
Counsel shall, within five (5) business days of receipt of such notice, notify the Escrow
Agent of any objections to the instructions of UEP and USEM. The Escrow Agent shall,
within ten (10) business days of receipt of written instructions by UEP and USEM to the
Escrow Agent regarding wire transfer, wire transfer all amounts in the Escrow Account
created pursuant to Paragrnph 38 hereof, less any expenses authorized pursuant to this
Agreement, pursuant to their instructions; provided, however, no funds shall be wire
transferred until expiration of the deadline by which Class Counsel may object to UEP
and USEM's instructions to the Escrow Agent, as provided in this paragraph. If Class
Counsel object to the wire transfer instructions, the provisions of Article First, subsection
1-1

of the Escrow Agreement shal1 govern.
38.

If Final Approval of this Agreement is not obtained, or if the Court does

not enter the final judgment provided for in Paragraph 30 of this Agreement, Class
Counsel, UEP and USEM agree that this Agreement, including its exhibits, and any and
all negotiations, documents, information, and discussions associated with it, shall be
without prejudice to the rights of UEP, USEM, or Plaintiffs ; shall not be deemed or
cons1rued to be an admission or denial, or evidence or lack of evidence of any violation
of any statute or law or of any liability or wrongdoing, or of the truth or falsity of any of
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the claims or allegations made in this Action in any pleading; and shall not be used
directly or indirectly, in any way, whether in this Action or in any other proceeding,
unless such documents and/or information is otherwise obtainable by separate and
independent discovery permissible under the Federal Rules of Civil Procedure.
39.

ln the event of rescission, all documents produced pursuant to Paragraph

44(b) shall be returned to UEP and USEM or destroyed by Class Counsel at their own
expense, provided however that such documents may be destroyed rather than returned if
an affidavit of such destruction is promptly provided by Class Counsel to Counsel for
UEP and USEM. Class Counsel further agree that the fact of the agreement by UEP and
USEM to produce, and the production of, documents pursuant to Paragraph 44(b) does
not constitute waiver of the anomey�client privilege or work-product protections that
UEP or USEM may assert apply to those documents. UEP and USEM further agree that
if the Agreement is rescinded, Plaintiffs may seek production of documents produced
pursuant to Paragraph 44(b) and any other documents withheld by UEP and/or USEM as
privileged or protected on any other basis, and Plaintiffs agree that if they seek such
production, they may not use) refer to or rely on in any way information as to those
documents' content that was learned by Plaintiffs as a result of their review of the
documents produced pursuant to this Agreement.
F.

Payment

40.

UEP and USEM shall pay or cause to be paid the Settlement Amount in

settlement of the Action. Three-fifths of Settlement Amount ($300,000) shall be wire
transferred by UEP and USEM or its designee within five (5) business days of the
Execution Date into the Settlement Fund, which shall be established as an Escrow
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Accow1l at a bank selected by Class Counsel and administered in accordance with the
Escrow Agreement entered into by the Parties. The remaining two-fifths of the
Settlement Amount ($200,000) shall be wire transferred by UEP and USEM or its
designee on or before January 5, 2015.
41.

Each Class Member shall look solely to the Settlement Amount for

settlement and satisfaction, as provided herein, of all claims released by the Releasors
pursuant to this Agreement.
42.

Class Counsel may, at a time approved by the Court, seek an award of

attorneys· fees and reasonable litigation expenses, not to exceed one-third of the
Settlement Amount, and incentive awards for class representatives approved by the
Court, to be paid out of the Settlement Amount after the Final Approval of the
Agreement. UEP and USEM agree not to object to Class Counsel's petition to the Court
for payment of attorneys' fees, costs, expenses (in an amount consistent with this
Paragraph), and incentive awards for class representatives from the Settlement Amount.
In the event the Cour1 does not approve Class Counsel's petition for payment of
attorneys' fees, costs, expenses, or awards an amount less than that sought in Class
Counsel's petition, such denial or reduction shall have no effect on this Agreement.
Except to the extent that the Court may award attorneys' fees and litigation expenses to
be paid out of the Settlement Amount, UEP and USEM shall have no obligation to pay
any fees or expenses of Class Counsel.
43.

Upon entry of an order by the Court approving the request for an award of

attorneys' fees and expenses and incentive awards for class representatives ("Attorneys'
Fees Order") made pursuant to Paragraph 40 above, attorneys' fees may be distributed

17

Case
Case2:08-md-02002-GP
2:08-md-02002-GP Document
Document1144-4
997-2 Filed
Filed06/19/14
03/20/15 Page
Page22
23of
of55
56

from the Settlement Fund pursuant to the terms of the fee order, provided however that
any Class Counsel seeking to draw down their share of the attorneys' fees prior to Final
Approval and the Attorneys' Fees Order becoming final shall secure the repayment of the
amount drawn down by a letter of credit or let1ers of credit on terms, amounts, and by
banks acceptable to UEP and USEM, which acceptance shall not be unreasonably
withheld. The Attorneys· Fees Order becomes final when the time for appeal or to seek
permission to appeal from the Attorneys' Fees Order has expired or, if appealed, has been
affirmed by the Court of last resort to which such appeal has been taken and such
affirmance has become no longer subject to further appeal or review.
44.

In order to receive distribution of funds pursuant to Paragraph 40 prior to

final Approval and the Attorneys' Fees Order becoming final above, each Class Counsel
shall be required to provide the Claims Administrator the approved letter(s) of credit in
the amount of Class Counsel's draw-down, and shaJI be required to reimburse the
Settlement Fund within thirty (30) business days all or the pertinent portion of the draw
down with interest, calculated as the rate of interest published in the Wall Street Journal
for 3-mooth U.S. Treasury Bills as of the close on the date that the draw-down was
distributed, if Final Approval is not granted or if the award of attorneys' fees is reduced
or overturned on appeal. The Claims Administrator may present the letter(s) of credit in
the event the Class Counsel fails to honor the obligation to repay the amount withdrawn.
45.

Disbursements for any payments and expenses incurred in connection with

taxation matters relating to this Settlement Agreement shall be made from the Settlement
Amount pursuant to section H of this Agreement upon written notice to the Escrow Agent
by Class Counsel of such payments and expenses, and such amounts shall not be
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refundable to UEP or USEM in the event that this Settlement Agreement is disapproved.
rescinded. or otherwise fails to become effective.
G.

Cooperation

46.

UEP and USEM shall provide cooperation in accordance with the terms

and provisions of this Agreement. Cooperation obligations of UEP and USEM shall
apply only to Releasers who act with, by or through Class Counsel pursuant to this
Agreement in this Action. Such cooperation shall be as follows:
Depositions: Class Counsel may participate in any depositions of UEP or
a.
VSEM, but agree that they will not lead such depositions nor question the
witnesses. Plaintiffs agree to withdraw their notice of deposition, pursuant to
Federal Rule of Civil Procedure 30(b)(6), as to UEP and USEM.

Production of Documents Withheld on Grounds of Attorney-Client
b.
Privilege or Work Product Protection: The parties have agreed that UEP and
VSEM will, within five (5) business days of the Execution Date and pursuant to
the Stipulation and Order Pursuant to Federal Rule of Evidence 502(d) signed by
the Court on December 20, 2012, produce or authorize the production of the
logged docwnents on the list agreed to by the Parties and attached to this
Agreement as Exhibit C, which incJude, but are not limited to, the documents
created between January 1, 1999 to September 23, 2008 regarding the Capper
Volstead immunity in their possession which include (a) any documents to or
from attorneys at Brann & Isaacson; (b) any documents to or from other UEP
counsel and; (c) any documents that reference such legal advice provided by
attorneys at Brann & Isaacson or other UEP counsel. In addition, Defendants will
not oppose the production of such documents in the possession of other non
settling defendants or in the possession of any third-party that has been
subpoenaed prior to August 31, 2013. If Plaintiffs identify other privileged UEP
or USEM documents that fall within the parameters of this Paragraph 46(b) that
were not reflected on privilege logs served prior to the Execution Date, the parties
will work in good faith to determine if such documents should be produced to
Plaintiffs pursuant to the terms of this Agreement. All such documents shall be
marked "Highly Confidential" pursuant to the Case Management Order No. 1 0
(Protective Order) signed by the Court on February 12, 2009. In exchange,
Plaintiffs agree to not to seek relief relating to privilege disputes including the
disputes identified in Plaintiffs' letter to UEP and USEM dated July 31, 2013,
attached hereto as Exhibit D, until or unless this Agreement is rescinded pursuant
to Paragraph 35.
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Class Counsel agree that, except upon order of a court or the consent of UEP or
USEM, they will neither provide copies of documents produced pursuant to this
subparagraph nor share their contents with any person, plaintiff, counsel, class
counsel or plaintiffs' counsel in any state or other federal action (other than
Plaintiffs' Counsel), including counsel in the Indirect Purchaser Plaintiffs' Action,
the Direct Action Plaintiffs' Action, or counsel for any person or entity that elects
to exclude themselves from the Agreement, or with any third party not associated
with Class Counsel or Plaintiffs' Counsel in prosecuting this action.
Plaintiffs may use documents produced pursuant to this Paragraph in litigating the
Action, provided, however, that limitations on the use of material qualifying as
Highly Confidential pursuant to the Protective Order in the Action entered on
rebruary 1 2, 2009 (ECF No. 50) shall apply as provided under that Order.
Production of Documents Produced and Deposition Transcripts in the
c.
Kansas State Action: Plaintiffs have served a subpoena seeking production of
documents produced by lJEP and USEM, Settling Defendants, and Non-Settling
Defendants in litigation against SettJing Defendants, Non-Settling Defendants,
and UEP and USEM, pending in the District Court of Wyandotte County, Kansas
("Kansas Action"), along with pleadings filed in, and deposition transcripts from,
the Kansas Action. Plaintiffs agree to withdraw their subpoena as to documents
produced by UEP and USEM in the Kansas Action. UEP and USEM agree that,
in the event Plaintiffs and Non-Settling Defendants reach agreement providing
for. or a court orders, production of pleadings or transcripts from that litigation�
UEP and USEM will not oppose the production of such transcripts or pleadings,
provided, however, that UEP and USEM may redact, at their election, references
in such transcripts or pleadings to documents created by UEP and USEM after
September 23, 2008.

d.
Transactional Data: UEP and USEM shall, upon request by Class
Counsel, clarify to the best of its ability transactional and other data produced by
them in discovery in the Action, incJudjng providing, upon reasonable request by
Plaintiffs, follow-up information in response to questions Plaintiffs may
reasonably have concerning such data. UEP and USEM will not be required to
file a formal response to this request, and Plaintiffs agree to use reasonable efforts
to minimize the burdens associated with this request.
& Certifications as to Business Records:
Prior to trial in this Action, UEP and USEM shall, at the request of Class Counsel
and through reasonable means (including, but not limited to, affidavits and
declarations by persons qualified to testify as to authenticity and/or as to business
records (pursuant to FederaJ Rules of Evidence 902(1 1 ) and (12)) establish the
authenticity of documents and/or admissibility as business records produced by
UEP and USEM, and, to the extent possible, any documents produced by Non
Settling Defendants or the alleged co-conspirators in this Action authored or
created by UEP or USEM or sent to or received by UEP or USEM.
e.

Authentication of Documents
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Trial Testimony: Upon the request of Class Counsel, and with expenses
f.
to be borne by UEP and USEM, VEP and USEM shall make available their
current employees who are designated by Class Counsel to testify at trial in this
Action. UEP and USEM shall use reasonable efforts to assist Class Counsel in
arranging for the appearance of their former employees, who are designated by
Class Counsel to testify at trial in this Action.
H.

Notice of Settlement to Class Members

47.

Class Counsel shall take all necessary and appropriate steps to ensure that

notice of this Settlement Agreement ("Notice") and the date of the hearing scheduled by
tJ1e Court to consider the fairness, adequacy, and reasonableness of this Agreement is
provided in accordance with the Federal Rules of Civil Procedure and any Court orders.
Class Counsel will undertake all reasonable efforts to obtain from Non-Settling
Defendants the names and addresses of those persons that purchased Shell Eggs or Egg
Products directly from any Non-Settling Defendant during the Class Period. Class Notice
will be issued after Preliminary Approval by the Court and subject to any Court orders
regarding the means of dissemination of notice.
48.

Subject to cow1 approval, disbursements for any payments and expenses

incurred in connection wi th the costs of Notice and administration of the Agreement by
the Claims Administrator shall be made from the Settlement Amount upon written notice
to the Escrow Agent by Class Counsel of such payments and expenses. If Notice of the
Agreement is combined with dissemination of notice of other settlement agreements as
provided for under Paragraph 28, the costs of the combined notice and settlement
administration shall be apportioned equally to the settlement amounts of each such
settlement agreement. For example, if the Notice of the Agreement is combined with
notice of one other settlement agreement and UEP and USEM's Settlement Amount
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accounts for ten (10) percent of the combined total amount of the two settlements, then
ten ( I 0) percent of such costs shall be paid from the Settlement Amount. In the event that
this Agreement is disapproved, rescinded, or otherwise fails to become effective, only the
costs of the combined notice and settlement administration that have been apportioned to
UEP and USEM will be non-refundable to UEP and USEM.
I.

Taxes

49.

Class Counsel shall be solely responsible for directing the Claims

Administrator to file all informational and other tax returns necessary to report any
taxable and/or net taxable income earned by the Settlement Amount. Further, Class
Counsel shall be solely responsible for directing the Escrow Agent to make any tax
payments, including interest and penalties due, on income earned by the Escrow Funds
("Tax Expenses"). Class Counsel shall be entitled to direct the Escrow Agent in writing
to pay customary and reasonable Tax Expenses, including reasonable professional fees
and expenses incurred in connection with carrying out their responsibilitjes as set forth in
this Paragraph, from the applicable Escrow Fund by notifying the Escrow Agent in
writing and as provided in paragraph 43 herein. UEP and USEM shall have no
responsibility to make any tax filings relating to this Agreement.
50.

For the purpose of § 4688 of the Internal Revenue Code of 1986, as

amended, and the regulations promulgated thereunder, the ''Administrator" of the
Settlement Amount shall be the Claims Administrator, who shall timely and properly file
or cause to be filed on a timely basis, all tax returns necessary or advisable with respect to
the Settlement Amount (including, without limitation, all income tax returns, all
informational returns, and all returns described in Treas. Reg. § l .468B 2(1 )).
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51.

The Parties to this Agreement and their Counsel shalJ treat, and shall cause

the Claims Administrator to treat, the Settlement Amount as being at all times a
"qualified settlement fond'' within the meaning of Treas. Reg. § l .468B 1. fn addition,
the Claims Administrator and, as required, the parties, shall timely make such elections as
necessary or advisable to carry out the provisions of this Paragraph, including the
"relation-back election" (as defined in Treas. Reg. § l .468B 1 (i)) back to the earliest
pern1itted dale. Such elections shall be made in compliance with the procedures and
requirements contained in such regulations. It shall be the responsibility of the Claims
Administrator to timely and properly prepare and deliver the necessary documentation for
signature by all necessary parties and thereafter to cause the appropriate filing to occur.
All provisions of this Agreement shall be interpreted in a manner that is consistent with
the Settlement Amount being a "qualified settlement fund" within the meaning of Treas.
Reg. § l .468B l .

J.

Miscellaneous
52.

This Agreement does not settle or compromise any claim by Plaintiffs or

any Class Member asserted in the Action against any Non-Settling Defendant or any
potential defendant other than the Releasees. All rights of any Class Member against
Non-Settling Defendants or any other person or entity other than the Releasees are
specifically reserved by Plaintiffs and the Class Members. The sales of Shell Eggs and
Egg Products by UEP or USEM, if any, to Class Members shall remain in the case
against the Non-Settling Defendants in the Action as a basis for damage claims and shall
be part of any joint and several liability claims against Non-Settling Defendants in the
Action or other persons or entities other than the Releasees,
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53.

Subject to Court approval, the United States District Court for the Eastern

District of Pennsylvania shall retain j urisdiction over the implementation, enforcement,
and performance of this Agreement, and shall have exclusive jurisdiction over any suit,
action, proceeding, or dispute arising out of or relating to this Agreement or the
applicability of this Agreement that cannot be resolved by negotiation and agreement by
Plaintiffs, UEP and USEM. This Agreement shall be governed by and interpreted
according to the _substantive laws of the Commonwealth of Pennsylvania without regard
to its choice oflaw or conflict oflaws p1inciples. UEP and USEM submit to the
jurisdiction in the Eastern District of Pennsylvania only for the purposes of this
Agreement and the implementation, enforcement, and performance thereof. UEP and
USEM otherwise retain all defenses to the Court's exercise of personal jurisdiction over
them.
54.

This Ag.Teement and the terms of the settlement embodied in this

Agreen1ent represent a compromise of disputed claims, and the negotiations, discussions
and communications in connection with or leading up to and including this Agreement
arc agreed to be confidential, non-discoverable, and within the protection of Federal Rule
of Evidence 408 and corresponding state statutes and rules of evidence and shall not be
construed as admissions or concessions by the Parties, or any of them, either as to any
liability or wrongdoing or as to the merits of any claim or defense. Neither the existence
of this Agreement nor any of its provisions shall be offered into evidence by any person
or its agents in this or any other action, arbitration or proceeding as admissions or
concessions ofliability or wrongdoing of any nature on the part of any Party hereto, or as
admissions or concessions concerning the merits of any claim or defense.
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55.

This Agreement constitutes the entire agreement among Plaintiffs (and the

other Releasors), UEP, and USEM (and the other Releasees) pertaining to the settlement
of the Action against UEP and USEM only, and supersedes any and all prior and
contemporaneous undertakings of Plaintiffs. UEP, and USEM in connection therewith.
In entering into this Agreement, Plaintiffs, UEP, and USEM have not relied upon any
representation or promise made by any of the Parties not contained in this Agreement.
This Agreement may be modified or amended only by a writing executed by Plaintiffs,
UEP, and USEM, and approved by the Court.
56.

This Agreement shall be binding upon, and inure to the benefit of, the

successors and assigns of Releasors and Releasees. Without limiting the generality of the
foregoing: (a) each and every covenant and agreement made herein by Plaintiffs, Class
Counsel. or Plaintiffs' Counsel shall be binding upon all Class Members and Releasors;
and (b) each and every covenant and agreement made herein by Releasees shall be
binding upon all Releasees.
57.

This Agreement may be executed in counterparts by Class Counsel and

Counsel for UEP and USEM, and an electronically-scanned (in either .pdf or .tiff format)
signature will be considered an original signature for purposes of execution of this
Agreement
58.

The headings in this Agreement arc included for convenience only and

shall not be deemed to constitute part of this Agreement or to affect its construction.
59.

In the event this Agreement is not approved, or in the event that the order

and final j udgment approving the settlement is entered but is substantially reversed,
modified, or vacated, the pre-settlement status of the litigation (including, without
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limitation, any applicable tolling of all statutes of limitations) shall be restored, and the
Agreement shall have no effect on the rights of Plaintiffs, UEP, or USEM to prosecute or
defend the pending Action in any respect, including the right to litigate fully the issues
related to Class certification, raise personal jurisdictional defenses, or any other defenses,
which rights are specifically and expressly retained by UEP and USEM.
60.

Neither UEP, USEM, nor Plaintiffs shall be considered to be the drafter of

this Agreement or any of its provisions for the purpose of any statute, case law, or rule of
interpretation or construction that would or might cause any provision to be construed
against the drafter of this Agreement.
61.

Nothing expressed or implied in this Agreement is intended to or shall be

construed to confer upon or give any person or entity other than Class Members,
Releasors, and Releasees any right or remedy under or by reason of this Agreement.
62.

Any putative Class Member that does not opt out of the Class created

pursuant to the Agreement may remain in the Class without prejudice to the right of such
putative Class Member to opt out of any other past, present, or future settlement class or
certified litigation class in the Action.
63.

Where this Agreement requires any party to provide notice or any other

communication or document to any other party, such notice, communication, or
document shall be provided by electronic mail or overnight delivery to:
For the Class:
Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 1 9103
asher@wka-law.com
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For UEP and USEM:
Jan P. Levine
PEPPER HAMILTON LLP
3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, Pennsylvanfa I 91 03-2799
levinej@pepperlaw.com
64.

Each of the undersigned attorneys represents that he or she is fully

authorized to enter into the terms and conditions of, and to execute, this Agreement,
subject to Court approval.
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Dated: May 2 1 , 20 1 4

Steven A . Asher
WEINSTEIN KITCHENOFF & ASHER
LLC
1 845 Walnut Street, Suite 1 1 00
Phi lade I phi a, PA 1 9 1 03
(2 1 5) 545-7200
(2 1 5) 545-6536 (fax)
asher@wka-law.com

Michael D. Hausteld
HAUSFELD LLP
1 700 K Street
Suite 650
Washington, DC 20006
(202) 540-7200
(202) 540-720 1 (fax)
mhausfeld@hausfeldllp.com

Stanley D. Bernstein

Stephen D. Susman
SUSMAN GODFREY LLP
654 Madison A venue, 5th Floor
New York, NY 1 0065-8404
(2 1 2) 336-8330
(2 1 2) 336-8340 (fax)
ssusman@susmanggodfrey.com

BERNSTEIN LIEBHARD LLP

1 0 East 40th Street, 22nd Floor
New York, NY 1 00 1 6
(2 1 2) 779- 1 4 1 4
(2 1 2) 779-32 1 8 (fax)
bernstein@bemlieb.com

(Interim Co-Lead Counsel for the Class)

'� P. Levine
PEPPER HAMILTON LLP
3 000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, Pennsylvania 1 9 1 03 -2799
(2 1 5) 98 1 -47 1 4
(2 1 5) 981 -4750 (fax)
levinej@pepperlaw.com
(On Behalf of UEP and USEM)
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EXHIBIT A
UEP and USEM Member Entities

Ace Fanns, Inc.
Baer's Poultry Company
Berne Hi-Way Hatchery, Inc.
Big Stone Colony, Inc.
Boeckner Enterprises, Inc.
Bowden Egg Fann
Braswell Egg Company, Inc.
Brown Brothers Produce Company, Inc.
Caldwell Foods LLC
Cashton Fann Supply
Cedar Valley Egg Farm, LLP
Center Fresh Egg Farm, LLP
Centrum Valley Fanns, LLP
Centurion Poultry, Inc.
Chestnut Mtn. Egg Farms, lnc.
Chickenvillc USJ\, Inc.
CHS. Inc.
Coffee Street Acres
Colorado Egg, LLC
Cooper Farms, Inc.
Country ChallTl Eggs, LLC
Creighton Bros.LLC
Dakota Layers, LLP
Demler Enterprises
Deweerdt Poultry Farm, LLC
Dooyema & Sons, Inc.
Eagle Creek Colony, lnc.
Egg Innovations, LLC
Farm Crest Foods, Inc.
Fassio Egg Farms, Inc.
reather Crest Farms, Inc.
Featherland Egg Farms. Inc.
Featherland Farms. Jnc.
Flieg's Poultry Farm
Forsman farms, Inc.
Freitas Fresh Eggs, Inc.
Fremont FallTls of Iowa, LLP
Fremont farms, LC
Ft. Recovery Equity Exchange Co.
GCB Foods, LLC
Gemperie Enterprises
Girard Brothers, LLC

Giroux's Poultry Fann, Inc.
Green Valley Poultry Farm, Inc.
Harold Heins & Sons, Inc.
Hawkeye Pride Egg Farm, LLP
Hemmelgarn & Sons, Inc.
Herbruck's Poultry Ranch, Inc.
Hertzfeld Poultry Farms, lnc.
Hickman's Egg Ranch, Inc.
Hickman's Family Farms of CA, LLC
Hidden Villa Ranch
Hillside Poultry Fanns, lnc.
Hy-Line North America, LLC
lowa Cage Free, LLP
!SE America, Inc.
[SE Newberry, Inc.
J&A Farms, LLC
James Farm, Inc.
JEM Eggs, LLC
Jenlcins Poultry Farms
Jordan Egg Fann, Inc.
Junction Farms, Inc.
King, Elmer J.
Konos, Inc.
Kreher's Farm Fresh Eggs, LLC
L. R. F., Inc.
Larkin Poultry, LLC
Lathem Fanns, Inc.
Latta's Egg Ranch, Inc.
Layer's, Inc.
Ledge fanns
M&C Anderson Pullets, Inc.
Mahard Egg Farm, Inc.
MCM Poultry Farm
Mercer Landmark, Inc.
Merrill's Poultry Farm, Inc.
Michael Farms
Minnich Poultry, LLC
Missouri Egg Farm LLC
MJ Homan Poultry Farm
Mobo Farms, Inc.
Morning Fresh Farms Inc.
Mussman's Back Acres, Inc.
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Nature Pure, LLC
Nature's Best Egg Company, LLC
NC Layer Performance & Mgmt Program
Nebraska Eggs, LTD
Nelson Poultry Farms, Inc.
Novus International, Inc.
Oak.dell Egg Farms, lnc.
Old Pike Farm, LLC
Olivera Egg Ranch, LLC
P & R Farms, lnc,
PCF Poultry, LLC
Pearl Valley Farms, Inc.
Phil Overdorf Farms, Inc.
Phil's Fresh Eggs, lnc.
Pollock Poultry
Powl Associates
Premier Eggs
Prime Foods, LLC
Puglisi Egg Fanns of Delaware, LLC
Puglisi Egg Products, Inc.
R & S Fanns
Railside Farms, LLC
Rembrandt Enterprises, Inc.
Rigtrup Egg Farm, LLC
Rindler Poultry, LLC
Ritewood, lnc.
Riverview Farms, Inc.
Ross-Medford Farms, LLC
S & R Egg Farms, fnc.
Schipper Eggs, LLC
Schmidt Poultry
Shepherd Poultry Farm, LLC
Simpson's Eggs, Inc.
Sioux County Egg Farm, LLP
SKS Enterprises, Inc.
Smith Quality Eggs, LLC
Soncrest Egg Company
Sperry Farm, Inc.
Stemp Poultry Fanns, LLC
Stiebrs Farms, Inc.
Stoller Farms, Inc.
Strickland Partnership
Sunny Side Farms, Inc.
Sunny Yolk Egg Ranch, LLC
Sunrise Acres, Inc.
Sunrise Farms, LLC

The Country Hen
Thomas Poultry Fann of Schoylerville, Inc.
Trillium Farm Holdings, LLC
United Egg Marketing Corp.
Valley Fresh Foods, Inc.
Vennont Egg Farms, Inc.
Vorderstrasse Farms, LLC
Warnock, Melvin (Al)
Warren Farms, LLP
Wayne County Eggs, LLC
Weaver Brothers, Inc.
Wharton County Foods, LLC
Whitesville Poultry1 LLC
Wilcox Fanns, Inc.
Willamette Egg Farms, Inc.
Winchester Egg Farms, LLC
Wuebker Poultry, Inc.
Wuebker, Melvin
Zeilinger Farms, LLC
Zoet Poultry. Inc.
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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: PROCESSED EGG PRODUCTS
ANTITRUST LITIGATION

MDL No. 2002
Case No: 08-md-02002

THIS DOCUMENT APPLIES TO
ALL DIRECT PURCHASER ACTIONS
f PROPOSEDJ ORDER GRANTING PRELIMINARY APPROVAL OF PROPOSED
SETTLEMENT WITH UNITED EGG PRODUCERS AND UNITED STATES EGG
MARKETERS, CERTIFYING THE CLASS FOR PURPOSES OF SETTLEMENT, AND
GRANTING LEAVE TO FILE MOTION FOR FEES AND EXPENSES

It is hereby ORDERED AND DECREED as follows:
I.

The motion of Direct Pw·chaser Plaintiffs for preliminary approval of the

proposed settlement, which Defendants United Egg Producers ("UEP'') and United States Egg
Marketers ("USEM") do not oppose, is hereby GRANTED.
2.

The Court finds that the proposed set11ement with UEP and USEM. as set forth in

the settlement Agreement, subject to final determination following an approved form of and plan
for notice and a Fairness Hearing, 1 falh; within the range of reasonableness and is sufficiently
fair, reasonable and adequate to the foJlowing settlement class (the "Settlement Class"), for
settlement purposes onJy:
All persons and entities that purchased Shell Eggs or Egg Products
in the United States directly from any Producer, including any
Defendant, during the Class Period from January 1 , 2000 through
the date on which the Court enters an order preliminarily
approving the Agreement and certifying a Class for Settlement
purposes.
a.)

Shell Egg Subclass

1 The capitalized terms used in this Order that are defined in the settlement Agreement
are. unless otherwise defined herein, used in this Order as defined in the Agreement.
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All individuals and entities that purchased Shell Eggs in the United
States directly from any Producer, including any Defendant, during
the Class Period from fanuary 1, 2000 through the date on which
the Court enters an ord�:r preliminarily approving the Agreement
and certifying a Class for Settlement purposes.
b.)

Egg Products SubClass

All individuals and entities that purchased Egg Products produced
from Shell Eggs in the United States directly from any Producer,
including any Defendant, during the Class Period from January 1,
2000 through the date on which the Court enters an order
preliminarily approving the Agreement and certifying a Class for
Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other Settling Defendants, and
Producers, and the parents, subsidiaries and affiliates of Defendants, Other Settling Defendants,
and Producers, all government entities, as well as the Court and staff to whom this case is
assigned, and any member of the Court's or staff's immediate family.
3.

For purposes o f settlement and on the basis of the entire record before the Court,

the Court finds that the Settlement Clas:i fully complies with the requirements of Federal Rule of
Civil Procedure 23. Specifically, the Court finds: ( l ) the Settlement Class is so numerous that
joinder of all members is impracticable; (2) there are questions of law or fact common to the
Settlement Classes; (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the Settlement Classes; and (4) the representative parties will fairly and
adequately protect the interests of the class. Additionally, for purposes of settlement, the Court
finds that Federal Rule of Civil Procedure 23(b)(3) is also met and that there are questions oflaw
or fact common to class members Which predominate over any questions affecting only
individual members. and that a class action is superior to other available methods for fairly and
efficiently adjudicating the controversy. In accordance with the holding in In re Community
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Bank ofNorthern Virginia, 418 F.3d 2T7, 306 (3d Cir. 2005), tbjs Court makes no determination

concerning the manageability of this action as a class action if it were to go to trial,
4.

Plaintiffs T.K. Ribbing's Family RestaUJant, LLC; Eby-Brown Company LLC;

Goldberg and Solovy Foods, Inc.; Karetas Foods, fnc.; Nussbaum-SF, Inc.; Somerset Industries,
Inc.; Wixon, Inc.; John A. Lisciandro d/b/a/ Lisciandro's Restaurant, and SensoryEffects Flavor
Co. d/b/a Sensory Effects Flavor Systems (collectively. "Plaintiffs"), will serve as Class
Representatives on behalf of the Settlement Class.
5.

The Court confinns the appointment of Class Counsel for purposes of the

Settlement Class as the law firms Weim. tein Kitchenoff & Asher LLC, 1845 Walnut Street, Suite
1100, Philadelphia, PA 19103; Hausfeld LLP, 1700 K Street NW, Suite 650, Washington, DC
20006; Bernstein Liebhard LLP, 10 East 40th Street, 22nd Floor, New York, NY 10016; and
Susman Godfrey. 654 Madison Avenue. 5th Floor, New York, NY 10065-8404.
6.

Direct Purchaser Plaintiffs' request for leave to file a motion for attorneys' fees

and litigation expenses is hereby approved and shall be filed in accord with the deadline to be
proposed by Class Counsel as set forth in paragraph 7 herein that shall be at least 90 days prior to
the date on which the final Faimess Hearing is held and at least 45 days prior to the date by
which potential Class Members must exclude themselves from or object to the Agreement.
7.

Class Counsel shall submit for the Court's approval (a) a Proposed Notice to the

Class, including a proposed schedule for Class Members to opt out or object to ihe proposed
Settlement, (b) a proposed Plan of Notice that includes the proposed manner of Notice, a
proposed Administrator for Notice and Claims, (c) a proposed date for the Court's Fairness
Hearing to determine whether the Settlement is fair, reasonable, and adequate, and whether it
shouJd be finally approved by the Court.. (d) a proposed deadline by which Plaintiffs must file

3
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their motion for an award of attorneys' foes and reimbursement of litigation expenses, (e) a
proposed deadline by which Plaintiffs must file their Motion for Final Approval of the
Settlement Agreement, and (f) proposed deadlines by which Class Members must object to or
request exclusion from the Settlement Agreement.
8.

Interim Co-Lead Counsel for Direct Purchaser Plaintiffs shall include in the text

of their proposed Direct Mail Notice and Publication Notice of the Settlement Agreement the
f

deadline by which Direct Purchaser Plaintifs must file their motion for an award of attorneys'
fees and litigation expenses and a statement that Class Members may review the motion at the
www.eggproductssettlement.com websi1:e prior to the objection and opt-out deadlines set forth
below.

BY THE COURT:

Date:-----

Gene E.K. Prattcr
United States District Judge
-

-
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EXHIBIT C
Entries on. 5.13.13 UEP/USEM/UEA
Hard Copy Document Privilege Log
1-3
7-29

3 1 -32
35-38
43-44
50-54
57
1 20- 1 30
1 32
1 34-142
l 44-146
1 58-1 62
Entries on 5.13.13 UEP/USEM/UEA
Electronic Document Privilege Log
1 -5
7-12
14
18
46-48
92-94
97-98
I 00-1 02
.

-1-
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1 1 1-1 12
1 2 1 - 1 22
135-139
143-163
208-2 1 0
225-228
23 I -242
276-280
282-286
292-294
386
Entries on 5.13.13 UEP/USEM/UEA
Privilege Log for Documents in
Possession of UEP and USEM's CoDefendants

2-9
12
1 8-22
25-27
45
68

1 22-1 63
165-171
194
Entries on UEP Privilege Log for
Documents in Possession of Golden Oval

-2-
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WRf ER'S DIRECI' DIAL NO,
f

(212) 849-7152

WRITER'S INTERNET ADDRESS

steigolson@quinnemanuel.com

July 3 1 , 2013
VtA E-MAlL
Eli Segal
Pepper Hamilton LLP
3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia. PA l 9103-2799
Re:

In re Processed Egg Products Antitrust Litigation

Dear Eli:
I write on behalf of the Direct Purchaser Plaintiffs ("Plaimiffs") regarding documents that
Defendants UEP, USEM, and UEA (together for the purposes of this letter "UEP") have either
withheld or redacted on the grounds of attorney-client privilege or work-product doctrine. Based on
a review of UEP's privilege logs and the redacted documents produced by UEP, Plaintiffs have
determined that UEP's assertion of privilege or protection over certain documents, portions of
documents. and categories of documents, appears unjustified, as detailed below.

A.

Documents concerning the "Compassion Over Killing'' lawsuit against UEP

UEP has withheld or redacted numerous documents concerning the lawsuit brought by
Compassion Over Killing against UEP. UEP's own description of many of these documents facially
indicates Lhal they are not privileged. for example:
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•

Document No. 60 on VEP's Electronic Document Privilege Log (dated May 13, 2013)
("Electronic Privilege Log") is an email from Gene Gregory ofUEP to Howard Magwire
of lJEP, copying Al Pope of UEP, which UEP describes as a ''Confidential email
discussing defense of COK lawsuit regarding UEP animal welfare program." No
attorney were copied on the email, which does not purport to contain the advice of
counsel, yet LJEP has withheld this document on the grounds of "UEP Work Product."

•

Document No. 76 on UEP's Privilege Log for Documents in Possession of UEP and
USEM's Co-Defendants (dated May 13, 2013) ("Co-Defendant Privilege Log") is a
memorandum from Gene Gregory of UEP to the members of UEP's Executive
Committee Members. No attorneys are listed in the author or recipient fields for this
memorandum, which UEP describes as a "Confidential memorandum reporting on
mediation conference in COK lawsuit regarding UEP animal welfare program and
containing UEP counsel 's legal advice regarding the same," UEP has withheld this
document on the grounds of "Attorney-Client" privilege and "Work Product.''

•

Document No. 172 on UEP's Co-Defendant Privilege Log is a document authored by
Gene Gregory of UEP, which UEP describes as "Confidential notes regarding NAO
Review Board hearing and NAD action initiated by COK regarding UEP animal welfare
program." Although an attorney did not prepare these notes, UEP has withheld them on
the grounds of "UEP Work Product."

None of these documents appear to be communicaLions with counsel requesting or reflecting
legal advice that would fall within tbe bounds of the atlorney-client privilege. (See Docket Entry
No. 585, Mem. & Opinion in Support of Order re: Direct Purchaser Plaintiffs' Motion to Compel
Production of Sparboe Documents and Other Information [hereinafter "Magistrate Judge Rice
Privilege Order"], Oct. 19, 201 1 , at 2 ("Were any of the communications at issue made for the
purpose of obtaining or providing Legal advice? If not, they cannot fall within the bounds of the
attorney-client privilege").) Merely discussing a lawsuit does nol make the content of that
discussion privileged.
Moreover, Gene Gregory of UEP is not an attorney and his notes, mental impressions, and/or
communications with other uon-attorneys cannot be withheld as Attorney Work Product. As
Magistrate Judge Rice explained: '''The work-product doctrine 'is designed to protect material
prepared by an atlorney acting for his client in anticipation of litigation."' (See Magistrate Judge
Rice P1ivilege Order at 9 (quoting United States v. Rockwell fnt '/, 897 F.2d 1255, 1265 (3d Cir.
I 990).)
Plaintiffs have the same concerns about the following entries on UEP's privilege logs:
Document Nos. 36, 37. 38. 42, 43. 49, 50, 59, 60, 69, 87, 88, 117-119, 124, 125, and 128 on UEP's
Electronic Privilege Log; Document Nos. 34, 45-48, 6 1 , 96, 97, 103, and 104 on UEP's Hard Copy
Document Privilege Log (daLcd May 13. 2013) ("Hard Copy Privilege Log"); Document Nos. 11, I 3, 16,
24, 33, 50-52. 60-63, 76-81, 92-99, and 172-190 on UEP's Co-Defendant Privilege Log.
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We believe these documents should be produced. If, after a review of these documents, UEP
intends to maintain its claim of privilege or protection over any of them, please state with specificity
the basis for each such assertion.

B.

Privilege log entries for withheld email chains involving multiple parties

UEP also has withheld numerous documents that are described as "Confidential email
exchange[s]" among various individuals, some of whom are counsel and some of whom are not.
However, Plajntiffs are unable to evaluate the basis for UEP's assertion of privilege over these
documents based on the minimal information provided by UEP. For example:
•

Document No. l 1 8 on UEP's Electronic Privilege Log is described as an email from
Howard Magwire of UEP to Gene Gregory of UEP. The privilege log entry indjcates
that no other person was copied on this particular emrul. However, the description of the
document states that th.is document is a "confidential email exchange among Gene
Gregory. Howard Magwire," and several other persons, including Kevin Haley (UEP
counsel) ''containing legal advice of Haley regarding petition filed by COK with FDA
regarding egg labeling requirements and attaching draft UEP response prepared by
Haley." UEP has withheld this email exchange on the grounds of "Attorney-Client"
privilege.

•

Document No. 166 on UEP's Co-Defendant Privilege Log is an email from UEP Long
Range Planning Committee Chainnan Roger Deffner to Chad Gregory of UEP. The
privilege log entry indicates that no other person was copied on this particular email.
However, the description of the document provided by UEP states that this document is a
"confidential email exchange among Roger Deffner, Chad Gregory, Kevin Haley (UEP
counsel), Gene Gregory (UEP President) and Mike McGriff (UEP Dir. Member
Services) requesting and discussing request for legal advice regarding Capper-Volstead.•·
U EP has withheld this emrul exchange on the grounds of "Attorney-Client" privilege.

It is unclear from these privilege log entries how many emails the "exchanges" contain, who
if anyone was copied on each email in the chain and, most importantly, whether counsel was copied
on aJI or only some of the emails in the ex.change. No attorneys are identified in the "Author/From"
or ·To" fields provided for these email ex.changes, suggesting that counsel was not on every single
email in the chain. An entire series of email exchanges cannot be withheld as privileged merely
because one or muJtiple emails in the chain constitute privileged communications with counsel;
rather. the emails should be produced with any privileged communications redacted. See, e.g.,
Rhoads Indus. v. Bldg. Marerials Corp. ofAm., 254 F.R.D. 238, 242 (E.D. Pa. 2008)
In addition to the specific examples provided, Plaintiffs have the same concern about the
following entries on UEP' s privilege logs: Document Nos. 33, I l 8, 119, J 24-25, 128, and 371-73
on UEP's Electronic Privilege Log; Document Nos, 92-99, 161, 165, 166, 168, and 169 on UEP's
Co-Defendant Privilege Log. Please review these documents and either produce the email
exchanges, with any appropriate redactions, or provide amended privilege log entries that adequately
explain with specificity UEP's basis for withholding each of these emrul exchanges in full and not
only the privileged portions. See Rhoads Indus .. supra.
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C.

Communications with nonmembers

UEP has withheld or redacted communications with individuals who were apparently not
members of U EP at the lime of the communication. For ex.ample:
•

Document No. 43 (UE0J 421 86-89) on UEP's Hard Copy Privilege Log is a redacted
email from Justin Whaley of Country Creek Farms to Gene Gregory. copying other
employees of Country Creek Farms. UEP has redacted this document on the grounds of
"UEP Attorney-Client Privilege" and identifies Justin Whaley as a UEP member on the
privilege log. Yet UEP stated in response to DPP's Joint Interrogatory No. 7 that
Country Creek Fanns never was a member of UEP. Thus, communications with
representatives of Country Creek Fanns are not privileged.

•

Document No. 82 on UEP' s Co-Defendant Privilege Log is identified as a "confidential
email forwarding and discussing confidential memorandum from Brann & Isaacson
(UEP counsel) providing legal advice regarding settlement of COK lawsuit." However,
the email recipients include "UEP Animal Welfare Committee Observers" such as
nonmembers Kevin Whaley of Country Creek Fam1s and Jason Wadsworth of
Wegman' s Food Markets, Inc. Communications with these nonmember "observers" are
not privileged.

It is well-established that communications with third-parties are not privileged, and that
disclosing otherwise privileged communications to third-parties waives any claim of privilege. In re
Tefegfobe Commcn's Corp., 493 F.2d 345, 361 (3d Cir. 2007). UEP has no basis for withholding
communications with nonmembers under the purview of the "UEP Attorney-Client Privilege.'' Nor
can UEP withhold minutes of meetings that were attended by nonmembers or otherwise privileged
communJcations that have been disclosed to nonmembers.
In addition to the specific examples provided, Plaintiffs have the same concerns about the
following entrjes on UEP' s privilege logs: Document Nos. 82-93, 95, 98, 109-122, 129-33, 134-40,
147, 150-53, 1 9 1, and 192 on UEP's Co-Defendant Privilege Log; Document Nos. 1 37-139, and 143
of UEP's Electronic Privilege Log; Document Nos. 1 20 and L62 on UEP's Hard Copy Privilege
Log.
We believe these documents should be produced. If, after a review of these documents, UEP
intends to maintain its claim of privilege or protection over any of them, please state with specificity
the basis for each such assertion.

D.

Meeting minutes and related documents

UEP has redacted cenain portions of the minutes of various UEP committee meetings, as
well as other documents related to those meetings. For example:
•

Document No. 53 (UE0944732-33) on UEP's Hard Copy Privilege Log are minutes
from an undated meeting held by the UEP Committee for Egg Products Market
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Discovery. Attendees at this meeting included UEA Chairman Toby Catherman.
UEP's privilege log states that this was a confidential meeting, and that the redacted
portion of the document "reflect[s] request for legal advice from and provision of
legal advice by Martin Eisenstein (UEP counsel) regarding Capper-Volstead."
•

Document No. 1 22 (MOARK0039248-25 I ) on UEP's Co-Defendant Privilege Log
are minutes from a February 27, 2007 meeting of the Long Range Planning
Committee. The mfoutes identify nonmember Kevin WhaJcy of Country Creek
Foods as a participant in this meeting, and thus any communications that took place at
this meeting could not have been privileged.
♦ Document UE0J44760-68 identified in UEP's clawback letter dated April 29,
20 1 3 ("Clawback Letter") appears to be a copy of Chad Gregory's
handwritten minutes and notes the same Long Range Planning Committee
meeting. Various portions of the handwritten notes are redacted, but nothing
in this document suggests that it contains anything more than Chad Gregory's
own mental impressions of what transpired at this meeting. As explained
above, the presence of a nonmember at this meeting eliminates any claim of
privilege over the communications that took place at the meeting, as well as
any related documents.
♦ Documents Nos. 1 29 (MFI0633678-8 l ) and I 50 (MF10633682-85) on UEP's
Co-Defendant Privilege Log arc emails sent by Chad Gregory forwarding the
same minutes of the Long Range Planning Committee to various recipients.
including UEP's public relations firm Golin Harris). Comments from these
recipients, none of whom were counsel, were requested, and counsel was only
copied. These emails do not contain "confidential" or "attorney-client"
markings, nor does the content of these emails otherwise suggest that the
attached meeting minutes should be kept confidential.

UEP has no basis for asserting privilege over minutes taken at UEP committee or board
meetings, or over the handwritten notes and mental impressions of a non-attorney from those
open meetings. Both Geoe Gregory and Al Pope of UEP testified that UEP meetings were open
meetings (see Tr. of June 22, 20 13 Dep. of Gene Gregory at 78 1; Tr. of May 2 1. 20 1 3 Dep. of Al
Pope at 79-80.) and, as set forth above, both UEP's privilege log entries and the meeting minutes
that have been produced in this litigation make clear that nonmembers participated in many of
these meetings. Moreover, Magistrate Judge Rice has held previously that UEP meetings were
open to the public and the trade press until al least 2009. (See Magistrate Judge Rice Privilege
Order at 2 1 .) The fact that the meeting minutes of the Long Range Planning Committee
identified above were circulated to various non-attorneys for comments, without any indication
that they should be kept confidential, only further demonstrates that they are not protected
communications.
In addition to the specific examples provided, Plaintiffs have the same concerns about the
following entries on UEP's privilege logs: Document Nos. 90, 137, 138, J43, and 145 on UEP's

5

Case
Case2:08-md-02002-GP
2:08-md-02002-GP Document
Document1144-4
997-2 Filed
Filed06/19/14
03/20/15 Page
Page51
52of
of55
56

EXHIBIT D
Electronic Privilege Log; Document Nos. J 20, 139, I 58, and 162 on UEP1 s Hard Copy Privilege
Log; Document Nos. 19. 129, 1 34. 136, 1 47, 150. and 155 on UEP's Co-Defendant Privilege Log.
We believe these documents should be produced. If, after a review of these documents, UEP
intends to maintain its claim of privilege or protection over any of them, please state with specificity
the basis for each such assertion.

E.

Communications to which counseJ was not a party and which do not otherwise
appear to be contain privileged information

UEP has redacted numerous communications to which no counsel was a party and wbfoh
contain no other "attorney-client privilege" or "confidential" markings or other indications that
they contain privileged communications. None of these documents appear to have been prepared
for the purpose of obtaining or providing legal advice. For example:
•

Documents UE0200467-69 and UE066133 1 - 33. identified in UEP's Clawback Letter
are copies of a letter from Gene Gregory of UEP to the President of Moark's Egg
Products Division explaining the role and goals of UEP's Price Discovery
Committee. The letter does not request or contain legal advice and contains no
"confidential" or "attorney-client privilege" markings. The letter appears to be a non
privileged communication from one executive to another with no apparent
involvement of an attorney, and no indication that it was prepared for the purpose of
obtaining Ol" providing legal advice. UEP has not produced a privilege log setting
forth the basis for this redaction, and on its face the document does not appear to
contain any privileged information.

• Document No. 2 (UE0946358) on UEP's Electronic Privilege Log is a one�page
email from Gene Gregory of UEP to Mike Bynum and Paul Bahan. The unredacted
portions of the email provide an update of recent developments concerning the
Certified program. The privilege description provided by UEP states that the
redacted portion reflects a "request for legal advice from Irving Isaacson," but
Jsaacson is not copied on the email, nor is any other attorney.
•

Document No. IO (UE0945 198) on UEP's Electronic Privilege Log is an email
exchange between Chad Gregory of UEP and Linda Reickard of UEP regarding a
''Producer Questionnaire." UEP's privilege log describes the document as a
"redacted portion of a confidential email exchange between Chad Gregory and Linda
Reickard reflecting request for legal advice from Irving Isaacson (UEP counsel)
regarding UEP membership agreement." However, counsel was not copied on this
email exchange. and nothing about the email exchange suggests it was prepared for
the purpose of obtaining or providing legaJ advice.

•

Document No. 14 (UE0945 1 58-60) on UEP's Electronic Privilege Log is a
memorandum from Gene Gregory to members of the Producer Committee for Animal
Welfare. UEP's privilege log describes the document as a "redacted portion of a
confidential memorandum reflecting legal advice of and request for legal advice from
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Irving Isaacson (UEP counsel) regarding UEP animal welfare program." However,
the unredacted portions of the memorandum merely update the committee on pending
issues and motions requiring a vote; it thus seems unlikely that the redacted portion of
the document reflects legal advice by or a request for legal advice from counsel,
particularly in I ight of the fact that the memorandum contains no "confidential"
designations and because of Lhe fact that counsel was not copied on the memorandum.
•

Document No. 88 (UE0946956-57) on UEP's Electronic Privilege Log is an email
exchange between Gene Gregory of UEP and Linda Reickard of UEP regarding
invoices and income. UEP's privilege log describes the document as a "redacted
portion of a confidential email exchange between Gene Gregory and Linda Reickard
discussing potential settlement of legal challenges to UEP animal welfare program."
Internal discussions of legal matters are not privileged, and counsel was not involved
in this email exchange.

•

Document No. 6 (CM007 I 7798-804) on UEP' s Co-Defendant Privilege Log appears
to be a packet of matelials that was faxed by UEP to Cal-Maine Foods. One of the
redacted pages is a fax cover sheet. The unredacted portion indicates that the fax was
sent by Gene Gregory of UEP to Dolph Baker and Ken Looper of Cal-Maine Foods.
No attorney was a recipient of the fax, yet the fax description box is redacted and
stamped "anorney-client privilege." Moreover, the faxed material appears to contain
the type of non-privileged material regularly sent to UEP members, including a letter
calling for a voluntary flock reduction, supply/demand statistics, and a commitment
sheet. Nothing about the documents suggests they were prepared for the purpose of
obtaining or providing legal advice.

•

Document No. 1 1 (CM007 I 7700-03) on UEP's Co-Defendant Privilege Log is a set
of documents that includes an email from Gene Gregory to the members of the UEP
Animal Welfare Committee Counsel was not copied on the email, but UEP's Co
Defendant Privilege Log described it as a "redacted portion of confidential email
within document compilation, containing legal advice of Kevin Haley (UEP counsel)
and providing an update regarding NAO action initiated by COK regarding UEP
animal welfare program." None of the other documents in the set of documents - an
egg advertisement/coupon, a non-privileged UEP letter to a third-party price
discovery entity, and a memorandum on Umer Barry PCT Survey findings - were
prepared for the purposes of obtaining or providing legal advice. but instead were of
the type that were widely di;tributed and populate the Joint Document Depository.

In addition lo the specific examples provided. Plaintiffs have the same concerns about the
following entries on UEP's privilege logs: Document Nos. 47 and 147 on UEP's Electronic Privilege
Log; and Document Nos. 3 1 and 43 on UEP's Hard Copy Privilege Log.
We believe these documents should be produced. If, after a review of these documents, UEP
intends to maintain its claim of privilege or protection over any of them, please state with specificity
the basis for each such assertion.
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Communications to which counsel is a party but that do not appear to request
or seek legal advice

UEP has also redacted documents that are communications copying counsel but do nor
appear to be the type of communication that is protected by the attomey-cJient privilege:
•

Document NL0008 l 9-2 t . identified in UEP's Clawback Letter, is an email exchange
between Gene Gregory and the employees of several Defendants regarding the
marketing of certified products by n o n -certified producers. UEP counsel Irving
Isaacson is copied on only the last email in the exchange, but nothing about the email
suggests it was prepared for the purpose of requesting or obtaining legal advice or
reflects any legal advice previously given. Various portions of the email chain are
redacted, including portions of an email to which counsel was not a party and which
appear to be merely discussions of one membes' views. There are no "confidential"
or "attorney-client privilege'' markings on this email chain.

•

Document No. 21 (MOARK0039217-22) in UEP's Co-Defendant Privilege Log is a
near-duplicate of NL0008 19-2l and does not appear privileged for the same reasons.

As the Court previously has explained, "merely copying an attorney on a communication
does not establish that the communication is privileged." (Magistrate Judge Rice Privilege Order
at 10- 1 1 (quotation and alterations omitted).) Magistrate Judge Rice rejected UEP's claim of
privilege over a memorandum from Sparboe's president to Gene Gregory of UEP and certain
producers even though Irving Isaacson was one of the recipients of the memorandum, because
nothing in the document suggested that it was prepared in connection with a request for or the
provision for legal advice. (Id. at pp. 11-13,) Like the non-privileged Sparboe documents
addressed in Magistrate Judge Rice's Privilege Order, the documents above contain no indication
that they were prepared for the purpose of obtaining or providing legal advice. To the contrary.
the unredacted portions suggest that Irving Isaacson was merely copied on the final email of a
chain that discussed UEP's policies for permitting non-certified companies to market certified
eggs.
We believe these documents shoul.d be produced. If. after a review or these documents,
UEP intends to maintain its claim of privilege or protection over any of them, please state with
specificity the basis for each such assertion.
G.

Documents not available on the JDD

UEP has provided bates numbers in its privilege logs for certain documents that have
been redacted on grounds of privilege, but which are not available at the identified bates numbers
on the Joint Document Depository. Plaintiffs request that UEP clarify whether it intends to
withhold these documents in their entirety or will produce them in redacted form. lf a redacted
document should have been produced, please produce it promptly. The following documents
identified on UEP's Co-Defendant Privilege Log are not available:
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Begbates
RA85520
NLO12000455
NL012000453
NLOI2000448
NL012000456
NLOl 2000437
NLOl 2000429
NL012000422
NL012000495
NLO 12000498
RA85543

Endbates
RA85542
NL012000454
NL012000452
NLOI2000458
N LO12000443
NL012000432
NL01 2000424
NL012000497
NL0 12000500
RA85545

In addition, the following two documents identified on UEP's Electronic Privilege Log
not only have been entirely redacted, but appear to have been redacted without legitimate
grounds. Plaintiffs request Lhat UEP produce these documents:
•

Document No. l (UE0753734) on UEP's Electronic Privilege Log is a one-page
document that has been entirely redacted. The document is described in UEP's
Electronic Privilege Log as the "redacted portion of a confidential letter reflecting
legal advice from lrving Isaacson (UEP counsel) regarding Capper-Volstead," but it
was sent by Al Pope to Bob Dominic, Board member of Dissolving UEP Member
Northwest Egg Producers. Counsel was not a party to the communication. Based on
UEP's own description of the document, it appears it was not a document prepared
for the purpose of obtaining or providing legal advice.

•

Document No. 151 (UE06 l 9325-26) on UEP' s Electronic Privilege Log also is
entirely redacted. The document is described in UEP's Electronic Privilege Log as a
"confidential email exchange reflecting provision of and request for legal advice
from Kevin Haley (UEP counsel) regarding Capper-Vostead," but the email was
from McGriff to Gene Gregory, copying Chad Gregory. Again, counsel was not a
party to the communication. Based on UEP's own description of the document, it
appears it was not a document prepared for the purpose of obtaining or providing
legal advice.

H.

Documents regard.mg the Capper-Volstead Act

UEP has withheld and redacted many documents on the grounds that they purportedly
request, provide, or reflect legal advice from counsel regarcling the Capper-Volstead Act. This
position is, however, inconsistent with UEP's defense in this action that UEP and its members had a
good faith belief that their conduct was exempt from the federal antitrust laws under the Capper
Volstead Act. (See Docket Entry No. 748, Defs.' Statement of Law, at 47.)
Since Defendants undeniably received legal advice from UEP counsel about this issue, the
nature of that advice is necessarily relevant to the question of whether Defendants, in fact, had a
good-faith belief that their conduct was protected by the Capper Volstead Act lndeed, several
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Defendants expressly represented in response to Plaintiffs' Joint Interrogatory No. 6 that their
purported good-faith belief in Capper-Volstead immunity was based on communications that UEP
had with its counsel on this issue - some of which admittedly have been withheld as privileged.
(See. e.g., National Food Corp. 's Response to Joint Interrogatory No. 6 ("NFC personnel were aware
that UEP and USEM regularly consulted their attorneys on antitrust and Capper-Volstead issues . . . .
These communications. some of which have been produced while others have been withheld by UEP
or USEM as privileged, formed a significant part of the basis for [NFC's] belief.").)
UEP cannot use the attorney-client privilege as both "a sword" and "a shield" by arguing that
it had a good-faith belief that its actions were protected by Capper-Volstead, and then refusing to
disclose communications with counsel that bear directly on that issue. See, e.g., Merck Sharp &
Dohme Pharmaceuticals SRL v. Teva Pharmaceuticals USA, 2008 U.S. Dist. LEXIS 89661, at *2
(D.N.J. Nov. 5. 2008); Moran v. Davita, Inc. 2008 U.S. Dist. LEXIS 74326, at *2-3 (D.N.J. Sept. 26,
2008) ("Defendants cannot claim that all of their actions with respect to Plaintiff were taken for
legitimate business reasons related to I an applicable statute l . . . and then refuse to disclose the
opinion sought regarding the application of [that statuteJ . • . . Defendants seek to use the privilege as
a shjeld. by refusing to disclose the [ ] opinion leuer authored by [their outside counsel]. and as a
sword, by arguing that they acted upon a good faith business reason . . . .").
Accordingly, to the extent UEP intends to maintain its ''good faith" defense, UEP must
produce all documents regarding legal advice from counsel regarding Capper-Volstead that have
been withheld or redacted as privileged. Please let us know whether UEP will agree to do so, or
whether it will agree to withdraw its good faith defense.

***
In addition, please let us know when UEP will be providing an updated Log reflecting the
clawed-back documents identified in your April 29, 2013 letter.
Finally, we confirm Plaintiffs' understanding that the parties are at an impasse regarding
UEP's claim of priviJege over document UE0I53457 (which is Pope Exhibit 14). We trust there is
no disagreement about this given our extensive correspondence.

Very truly yours,
,·
·- -::-�

- .,..
")

-.

Steig D. Olson
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UNITED STATES DISTRICT COURT
FOR THE EASTERN D ISTRICT OF PENNSYLVANIA

IN RE: PROCESSED EGG PRODUCTS
ANTITRUST L ITIGATION

MDL No. 2002
Case No. 08-md-02002

THIS DOCUMENT APPLIES TO ALL
DIRECT PURCHASER ACTIONS

AFFIDAVIT OF JENNIFER M. KEOUGH
REGARDING NOTICE DISSEMINATION
STATE OF WASHINGTON
COUNTY OF KING

)
)
)

ss.:

JENNIFER M . KEOUGH, being duly sworn, states:
1.

I am Chief Operating Officer of Garden City Group, LLC 1 ("GCG"). I have

over 25 years of experience working in the legal field. The overwhelming majority of that
time has been spent managing complex projects and class action administration.

The

following statements are based on my personal knowledge and information provided by other
experienced GCG employees working under my supervision, and if called on to do so, I could
and would testify competently thereto.
2.

GCG is a recognized leader in legal administration services for class action

settlements, bankruptcy cases and legal noticing programs. GCG has operational offices in
the following locations: Lake Success, New York; New York, New York; Seattle,
Washington; Chicago, Illinois; Dublin, Ohio; Tallahassee, Florida; Lake Oswego, Oregon;
1 Please note that The Garden City Group, Inc. is now Garden City Group, LLC.
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New Orleans, Louisiana; and Hammond, Louisiana. GCG has a staff of more than 1 ,000 ,
including lawyers, a team of software engineers, call center professionals, notice and media
experts, in-house legal advertising specialists and graphic artists with extensive website
design experience.
3.

GCG has a considerable amount of expertise in class action administration and

the development of notice programs. In its history of over 3 0 years, our team has served as
administrator for over 3, 000 cases. GCG has mailed over 290 million notices, disseminated
over 800 million emails, handled over 3 1 million phone calls, processed over 50 million
claims, and distributed over $37 billion in benefits. GCG's legal notices have appeared in
more than 40 languages in approximately 1 7 0 countries.
4.

Pursuant to Paragraph 35(a) of the Court's July 30, 2 0 1 4 Order (1) Granting

Preliminary Approval of the Proposed Settlement Agreement Between Direct Purchaser
Plaintiffs and National Food Corporation and Direct Purchaser Plaintiffs and Midwest Poultry
Services, LP; (2) Granting Preliminary Approval of the Proposed Settlement Agreement
Between Direct Purchaser Plaintiffs and United Egg Producers and United States Egg
Marketers; (3) Certifying the Classes for Purposes of Settlement; (4) Granting Leave to File
Motion(s) for Fees and Expenses; (5) Granting Preliminary Approval of the Proposed Second
Amendment to Settlement Agreement Between Direct Purchaser Plaintiffs and Sparboe
Farms, Inc.; and (6) Approving the Notice Plan for the Preliminarily Approved Settlement
Agreements and the Second Amendment to the Sparboe Agreement (the "Order"), GCG was
appointed by the Court in the above-captioned litigation (the "Litigation") to act as Claims
Administrator and to implement a legal notice program ("Notice Plan") to inform Class
Members of proposed class action settlements between Plaintiffs and Defendants National
Food Corporation ("NFC"), Midwest Poultry Services, LP ("Midwest"), and United Egg

AFFIDAVIT OF JENNIFER M. KEOUGH
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Producers and United State Egg Marketers ("UEP/USEM") (together, "the Settlements"), as
well as a second amendment to the prior settlement agreement with Sparboe Farms, Inc.
("Sparboe") expanding the class period ("Second Sparboe Amendment").
5.
the Court

Pursuant to Paragraph 35(g) of the Order, I submit this Affidavit to report to
and

the Parties to the Litigation, that, in compliance with the Court's Order, all

elements of the Notice Plan have been successfully implemented. The Notice Plan elements
include:
•

Direct long-fom1 notice by first-class mail to over 1 9,000 Class Members2, which
includes the long-form notice (the "Mailed Notice");

•

Publication of short-form notice (the "Summary Notice") m The Wall Street
Journal and a number of industry publications;

•

A press release through PR Newswire;

•

A dedicated website through which Class Members can obtain information
concerning the Settlements and the Second Sparboe Amendment; and

•

A toll-free telephone helpline through which Class Members can obtain
information concerning the Settlements and the Second Sparboe Amendment .
DIRECT MAIL NOTICE

6.

In 201 0, prior to implementing notice re1ating to the Moark Settlement and the

Sparboe Settlement, GCG received approximately 1 3,900 electronic records from egg
producer Defendants. In March and April 2014, GCG received 8,41 3 supplemental customer
records from the egg producer Defendants. Pursuant to Paragraph 35(b) of the OrdeT,
Defendants were ordered to provide supplemental records not included in prior productions to
GCG. Between August 13, 2014 and October 1 , 2014, GCG received various electronic data
2 As defined in the Order, the Settlement Class consists of all persons and entities that purchased Shell Eggs and
Egg Products in the United States directly from any Producer, including any Defendant, during the Class Period
from January 1 , 2000 through July 30, 2014. Excluded from the Class are Defendants, Other Settling
Defendants, and Producers, and the parents, subsidiaries and affiliates of Defendants, Other Settling Defendants,
and Producers, all government entities, as well as the Court and staff to whom this case is assigned, and any
member of the Court's or staffs immediate family.
AFFIDAVlT OF J ENNIFER M . KEOUGH
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files from various named Defendants, and was advised that the files contained the lists of
supplemental Class Member names and addresses. In total, GCG received 723 supplemental
electronic records from Defendants. Pursuant to Paragraph 35(b) of the Order, these records
are treated as confidential and utilized solely for the purpose of disseminating notice and
maintaining a customer database.
7.

GCG loaded the supplemental data and the prior data into a database created

for the Litigation. Prior to mailing the Mailed Notice, mailing addresses of potential Class
Members were updated using the National Change of Address database ("NCOA"). The
NCOA resulted in 334 address updates. GCG identified and excluded duplicate records.
Additionally, GCG excluded known ineligible records including known records for
Defendants and Producers . GCG formatted the Notice Packet, and caused it to be printed
with the name and address of each known potential Class Member.
8.

Pursuant to Paragraph 35(d) of the Order, GCG posted the Mailed Notices for

first-class mail, postage pre-paid on October 27, 2014 (the "Notice Date") . On the Notice
Date, 1 9,502 copies of the Mailed Notice were mailed via first-class mail. A copy of the
Mailed Notice is attached hereto as Exhibit 1 .
UNDELIVERABLES
9.

As of the date of this Affidavit, GCG has received 40 Mailed Notices returned

by the U.S. Postal Service with forwarding address information. Mailed Notices returned by
the U.S. Postal Service with forwarding address information were promptly re-mailed to the
updated addresses provided.
1 0.

As of the date of this Affidavit, GCG has received 3 , 1 24 Mailed Notices

returned by the U.S. Postal Service without forwarding address information.

AFFIDAVIT OF JENNIFERM. KEOUGH
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NOTICE BY PUBLICATION
1 1.

Pursuant to Paragraph 35(f)(i) of the Order, GCG caused the Summary Notice

to be published on October 28, 2014 in The Wall Street Journal. Additionally, pursuant to
Paragraph 3 5(f)(ii) of the Order, the Summary Notice was published in a variety of trade
magazines that specifically cater to the restaurant and food industries . The Summary Notice
published in the following trade magazines: Restaurant Business (October 2014 issue),
Convenience Store News (October 2014 issue), Hotel F&B (November/December 2 0 1 4
issue), Nation 's Restaurant News (October 20, 2014 issue), FoodService Director (October
2014

issue),

Progressive

Grocer (November

2014

issue), Food Manufacturing

(November/December 2014 issue), Supermarket News (November 3, 2 0 1 4 issue), Stores
(November 20 1 4 issue), Egg Industry (October 2014 issue), Bake (October 2 0 1 4 issue), Food
Processing (November 2 0 1 4 issue), Long Term Living (October/November 2014 issue),
PetFood Industry (November 2014 issue), and School Nutrition (November 2014 issue) .
Summary Notice tear sheets from the publications are attached hereto as Exhibit 2.
PRESS RELEASES
12.

Pursuant to Paragraph 35(f)(iii) of the Order, GCG coordinated the release of

press releases, consisting of substantially the same language as the Summary Notice, on
October 27, 2014. The releases were distributed over the USl Newsline and the Hispanic
Newsline and included distribution to over 1 ,000 j ournalists in the Restaurant and Food
Industries.
WEBSITE
13.

Pursuant to Paragraph 3 5(e) of the Order, GCG established and maintains a

website dedicated to this Settlement (www.EggProductsSettlement.com) to provide additional
AFFIDAVIT OF JENNIFER M. KEOUGH
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information to the Class Members and to answer frequently asked questions. Users of the
website can download a Mailed Notice as well as review the Order, Settlement Agreements
and other relevant Court documents. The web address is set forth in the Mailed Notice. The
Settlement website has been operational since August 30, 201 0, and is accessible 24 hours a
day, 7 days a week. The website was updated to include information about the Settlements
and the Second Sparboe Amendment on October 1 0, 20 1 4. Between October 1 0, 2014 and the
date of this Affidavit, the website has received 4,342 visits.
TOLL-FREE TELEPHONE HELPLINE
14.

Pursuant to Paragraph 35(c) of the Order, beginning on August 30, 2010, GCG

set up and continues to maintain an automated toll-free telephone number ( 1-866-881 -8306),
where potential Class Members can obtain information about the Settlement. This toll-free
number is accessible twenty-four hours a day, seven days a week. Class Members who call
the toll-free number have the option of leaving a voice message requesting a return call from a
call center representative. The automated toll-free number was updated to include information
about the Settlements and the Second Sparboe Amendment on October 1 0, 2014. Between
October 10, 20 1 4 and the date of this Affidavit, there have been 639 calls to the automated
number. GCG has and will continue to expeditiously handle Class Member inquiries.
OBJECTIONS AND EXCLUSIONS
15.

Pursuant to Paragraph 35G) and Paragraph 35(1) of the Order, any Class

Member who wished to be excluded from the Settlements and/or the Second Sparboe
Amendment was required to submit their exclusion request to GCG postmarked or hand
delivered no later than March 6, 201 5 . As of the date of this Affidavit, GCG has received 1 97
timely Midwest Settlement exclusion requests, 1 97 timely NFC Settlement exclusion
requests, and 1 97 timely UEP/USEM Settlement exclusion requests from Class Members.

AFFIDAVIT OF JENNIFER M. KEOUGH
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Many of those who requested exclusion appear to be related entities with similar names and
shared counsel. Of the entities who have requested exclusion, there are, for example, 1 2
"Kraft" entities, 1 4 "Unilever" entities, 5 "Kroger" entities, and 5 "Nestle" entities. As of the
date of this Affidavit, GCG has not received any valid exclusion requests relating to the
Sparboe Settlement as amended by the Second Sparboe Amendment. Attached as Exhibit 3 is
a list of Class Members requesting exclusion.
1 6.

Pursuant to Paragraph 35(k) and Paragraph 35(m) of the Order, any Class

Member who wished to object to the approval of the Settlements and/or the Second Sparboe
Amendment was required to submit their objection to the Court and the Parties, postmarked or
hand-delivered no later than March 6, 2015. As of the date of this Affidavit, GCG has not
directly received any objections from Class Members relating to the Midwest Settlement, the
NFC Settlement, the UEP/USEM Settlement, or the Sparboe Settlement as amended by the
Second Sparboe Amendment.

��- r£�

JENN1FER M. KEOUGH

Sworn to before me in Seattle, Washington,
this 1 8th day of March 2015.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
If you purchased Shell Eggs or Egg Products, produced in the United States directly from any Producer from
January 1, 2000 through July 30, 2014, you could be a Class Member in a proposed class action settlement.
YOUR LEGAL RIGHTS ARE AFFECTED WHETHER OR NOT YOU ACT.
PLEASE READ THIS NOTICE CAREFULLY.
The purpose of this notice is to inform you that Plaintiffs in the In re Processed Egg Products Antitrust Litigation reached
settlements with Defendants Midwest Poultry Services, LP, National Food Corporation, United Egg Producers and United
States Egg Marketers, together with their past and present parents, subsidiaries, and affiliates. If you fall within the
definition of the “Settlement Class” as defined herein, you will be bound by the settlements unless you expressly exclude
yourself in writing pursuant to the instructions below. This notice is also to inform you of the nature of the action and of
your rights in connection with it.
This notice also informs you that the Settlement Class for the prior settlement agreement with Sparboe Farms, Inc.
(“Sparboe Settlement”) has been amended for a second time. The original Sparboe Settlement included direct purchases
of Shell Eggs and Egg Products between January 1, 2000 and October 23, 2009, as described in the notice dated July 15,
2010. The first amendment to the Sparboe Settlement extended the Class Period to include direct purchases of Shell
Eggs and Egg Products between October 24, 2009 through February 28, 2014 (the “First Sparboe Amendment”), as
described in the notice dated February 28, 2014. The Sparboe Settlement now has been amended a second time to
include direct purchases of Shell Eggs and Egg Products between March 1, 2014 and July 30, 2014 (“Second Sparboe
Amendment”). If you become a member of the Sparboe Settlement Class solely because of this second extension of the
Class Period (i.e., you purchased Shell Eggs or Egg Products between March 1, 2014 and July 30, 2014 but not before
this period), you will be bound by the terms of that agreement unless you expressly exclude yourself in writing pursuant to
the instructions below. If you were a member of the prior Sparboe Class, either under the original Sparboe Settlement
class definition or the expanded definition in the First Sparboe Amendment, and took no action in response to the
previous notice of the Sparboe Settlement dated July 15, 2010 or the notice of the First Sparboe Amendment dated
February 28, 2014, you may not now exclude yourself and you remain bound by the Settlement.
A federal court authorized this notice. This is not a solicitation from a lawyer.
This notice is not an expression by the Court of any opinion as to the merits of any of the claims or defenses asserted by
either side in this case. This notice is intended merely to advise you of the Settlements with Midwest Poultry Services, LP
(“Midwest”), National Food Corporation (“NFC”), United Egg Producers (“UEP”) and United States Egg Marketers
(“USEM”) (collectively, the “Midwest, NFC, and UEP/USEM Settlements”) and of the Second Sparboe Amendment, and of
your rights with respect to them, including, but not limited to, the right to remain a member of these Settlement Classes or
to exclude yourself from them.
These rights and options, and the deadlines to exercise them, are explained in this notice.
YOUR LEGAL RIGHTS AND OPTIONS REGARDING THE MIDWEST, NFC, AND UEP/USEM SETTLEMENTS:
TAKE NO ACTION

You will receive the non-monetary benefits of the Midwest, NFC, and
UEP/USEM Settlements and give up the right to sue Midwest, NFC,
UEP and USEM with respect to the claims asserted in this case.
You may be eligible to submit a claim at a later date to receive money
from these Settlements.

EXCLUDE YOURSELF FROM THE
MIDWEST, NFC, OR UEP/USEM
SETTLEMENT CLASSES BY FIRST-CLASS
MAIL POSTMARKED BY, OR PRE-PAID
DELIVERY SERVICE TO BE
HAND-DELIVERED BY, March 6, 2015

This is the only option that allows you to ever be a part of any other
lawsuit against Midwest, NFC, UEP or USEM with respect to the
claims asserted in this case. You will not become a member of the
Settlement Classes. If you exclude yourself, you will be able to bring a
separate lawsuit against Midwest, NFC, UEP or USEM with respect to
the claims asserted in this case.

OBJECT TO THE MIDWEST, NFC, OR
UEP/USEM SETTLEMENTS BY FIRSTCLASS MAIL POSTMARKED BY, OR PREPAID DELIVERY SERVICE TO BE HANDDELIVERED BY, March 6, 2015

You will remain a member of the Midwest, NFC, and UEP/USEM
Settlement Classes, but you also have the right to comment on the
terms of the Settlements.

GO TO THE FAIRNESS HEARING ON
May 6, 2015 AFTER FILING A TIMELY
OBJECTION TO THE MIDWEST, NFC, OR
UEP/USEM SETTLEMENTS

If you file a timely objection, you may speak in court about the fairness
of the Midwest, NFC, or UEP/USEM Settlements.

1- MIDWEST, NFC, AND UEP/USEM SETTLEMENT and SECOND SPARBOE AMENDMENT
Questions? Call 1 (866) 881-8306
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YOUR LEGAL RIGHTS AND OPTIONS REGARDING THE SECOND SPARBOE AMENDMENT:
TAKE NO ACTION

If you become a member of the Sparboe Settlement Class solely
because of the expanded Class Period under the Second Sparboe
Amendment (i.e., you did not purchase Shell Eggs or Egg Products
prior to March 1, 2014), you will receive the benefits of the Sparboe
Settlement and give up the right to sue Sparboe.
If you were a member of the original Sparboe Settlement Class (i.e.,
you purchased Shell Eggs or Egg Products on or before October 23,
2009) and took no action in response to the prior notice of that
Settlement dated July 15, 2010, you remain bound by the Sparboe
Settlement.
If you were a member of the Sparboe Settlement Class solely because
of the expanded Class Period under the First Sparboe Amendment
(i.e., you purchased Shell Eggs or Egg Products between October 24,
2009 and February 28, 2014, but not before this period), and took no
action in response to the prior notice of the First Sparboe Amendment
dated February 28, 2014, you remain bound by the Sparboe
Settlement.

EXCLUDE YOURSELF FROM THE
EXTENDED SPARBOE SETTLEMENT
CLASS BY FIRST-CLASS MAIL
POSTMARKED BY, OR PRE-PAID
DELIVERY SERVICE TO BE HANDDELIVERED BY, March 6, 2015

If you become a member of the Sparboe Settlement Class solely
because of the expanded Class Period under the Second Sparboe
Amendment (i.e., you did not purchase Shell Eggs or Egg Products
prior to March 1, 2014), this is the only option that allows you to ever
be a part of any lawsuit against Sparboe with respect to the claims
asserted in this case.
If you purchased Shell Eggs or Egg Products on or before February
28, 2014, you may not now exclude yourself from the Sparboe
Settlement Class.

OBJECT TO THE SECOND SPARBOE
AMENDMENT BY FIRST-CLASS MAIL
POSTMARKED BY, OR PRE-PAID
DELIVERY SERVICE TO BE HANDDELIVERED BY, March 6, 2015

You will remain a member of the expanded Sparboe Class, but you
also have the right to comment on the terms of the Second Sparboe
Amendment.

GO TO THE FAIRNESS HEARING ON
May 6, 2015 AFTER FILING A TIMELY
OBJECTION TO THE SECOND SPARBOE
AMENDMENT

If you file a timely objection, you may speak in court about the fairness
of the Second Sparboe Amendment.

ABOUT THIS NOTICE & LITIGATION
1.

Why did I receive this notice?

This legal notice is to inform you of the Midwest, NFC, and UEP/USEM Settlements that have been reached in the class
action lawsuit, In re Processed Egg Products Antitrust Litigation, Case No. 08-md-02002, pending in the United States
District Court for the Eastern District of Pennsylvania, and of the expanded Class Period under the Second Sparboe
Amendment. You are being sent this notice because you have been identified as a potential customer of one or more of
the Defendants in the lawsuit.
2.

What is this lawsuit about?

In this lawsuit, Plaintiffs allege that Defendants, certain Producers of Shell Eggs and Egg Products, conspired to decrease
the supply of eggs. Plaintiffs allege that this supply conspiracy limited, fixed, raised, stabilized, or maintained the price of
eggs, which caused direct purchasers to pay more for eggs than they would have otherwise paid. The term “eggs” refers
to both Shell Eggs and Egg Products (which are eggs removed from their shells for further processing into a dried, frozen,
or liquid form), but do not include specialty Shell Eggs, such as cage-free, organic, or nutritionally enhanced eggs, eggs
used for growing, or Egg Products produced from such eggs.

2- MIDWEST, NFC, AND UEP/USEM SETTLEMENT and SECOND SPARBOE AMENDMENT
Questions? Call 1 (866) 881-8306
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In the fall and winter of 2008, lawsuits were filed in several federal courts generally alleging this conspiracy to depress egg
supply. On December 2, 2008, the Judicial Panel on Multidistrict Litigation transferred those cases for coordinated
proceedings before the Honorable Gene E. K. Pratter, United States District Judge in the United States District Court for
the Eastern District of Pennsylvania. On January 30, 2009, Plaintiffs filed their first consolidated amended complaint
1
alleging a wide-ranging conspiracy to fix egg prices that injured direct egg purchasers. In December 2009, Plaintiffs filed
their second consolidated amended complaint adding new allegations against the Defendants. On September 26, 2011,
the Court dismissed claims against certain Defendants, but permitted Plaintiffs to proceed against all other Defendants.
Plaintiffs filed their third consolidated amended class action complaint on January 4, 2013. On August 23, 2013, the Court
dismissed claims under the third amended complaint for damages incurred by the Class prior to September 24, 2004.
Claims for damages incurred after that date are proceeding.
To date, seven Defendants have settled with Plaintiffs in this matter, as described below:
The Sparboe Settlement. On June 8, 2009, Plaintiffs and Defendant Sparboe Farms Inc. (“Sparboe”) reached a
settlement. A notice dated July 15, 2010 regarding the Sparboe Settlement was sent to potential Class Members in
September 2010. The original Sparboe Settlement Agreement released all claims arising from this action between
January 1, 2000 and June 8, 2009 in exchange for cooperation that substantially assisted Plaintiffs in prosecuting the
claims in this Action. The Sparboe Agreement was finally approved by the Court on July 16, 2012. Since that time,
Plaintiffs and Sparboe have amended the Sparboe Agreement twice. It was first amended to expand the Class Period
from January 1, 2000 through October 23, 2009, to include claims arising from this action between October 24, 2009 and
February 28, 2014 (“First Sparboe Amendment”). A notice dated February 28, 2014 regarding the First Sparboe
Amendment was sent to potential Class Members in April 2014. The Court will hold a Fairness Hearing on September 18,
2014 to consider whether to approve the First Sparboe Amendment. The Sparboe Agreement was amended a second
time to expand the Class Period from January 1, 2000 through February 28, 2014, to include claims arising from this
action between March 1, 2014 and July 30, 2014 (“Second Sparboe Amendment”).
The Moark Settlement. Plaintiffs and Defendants Moark, LLC, Norco Ranch, Inc., and Land O’Lakes, Inc. (“Moark
Defendants”) entered into a settlement on May 21, 2010 providing $25 million to a fund to compensate Class Members
and substantial cooperation to assist Plaintiffs in pursuing their claims against the remaining Defendants. Notice of the
Moark Agreement was sent to potential Class Members in September 2010. The Court approved the Moark Settlement
on July 16, 2012, and checks were mailed to eligible Moark Settlement Class Members on July 3, 2013.
The Cal-Maine Settlement. Plaintiffs and Defendant Cal-Maine Foods, Inc. (“Cal-Maine”) entered into a settlement on
August 2, 2013, to provide $28 million to a fund to compensate Class Members and substantial cooperation to assist
Plaintiffs in pursuing their claims against the remaining Defendants. A notice dated February 28, 2014 regarding the CalMaine Settlement was sent to potential Class Members in April 2014. The Court held a Fairness Hearing on September
18, 2014 to consider whether to approve the Cal-Maine Settlement.
The NFC Settlement. Plaintiffs and Defendant National Food Corporation (“NFC”) entered into a settlement agreement
on March 28, 2014 to provide $1 million to a fund to compensate Class Members and substantial cooperation to assist
Plaintiffs in pursuing their claims against the remaining Defendants.
The Midwest Settlement. Plaintiffs and Defendant Midwest Poultry Services, LP (“Midwest”) entered into a settlement on
March 31, 2014 to provide $2.5 million to a fund to compensate Class Members and substantial cooperation to assist
Plaintiffs in pursuing their claims against the remaining Defendants.
The UEP/USEM Settlement. Plaintiffs and Defendants United Egg Producers (“UEP”) and United States Egg Marketers
(“USEM”) entered into a settlement agreement on May 21, 2014 to provide $500,000 to a fund to compensate Class
Members and substantial cooperation to assist Plaintiffs in pursuing their claims against the remaining Defendants.
The Court will hold a Fairness Hearing on May 6, 2015 to consider whether to approve the Midwest, NFC and UEP/USEM
Settlements and the Second Sparboe Amendment.
Plaintiffs represent both themselves (the named plaintiffs) and the entire Class of direct egg purchasers across the United
States. Plaintiffs brought this lawsuit as a class action because they believe, among other things, that a class action is
superior to filing individual cases and that the claims of each member of the Class present and share common questions
1

This law suit alleges injuries to direct egg purchasers only, that is, entities or individuals w ho bought eggs directly from egg Producers. A
separate case is pending w herein the plaintiffs allege a w ide-ranging conspiracy to fix egg prices that injured indirect egg purchasers. An indirect egg
purchaser buys eggs from a direct purchaser of eggs or another indirect purchaser.
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of law and fact. Plaintiffs claim that Defendants’ actions violated the Sherman Antitrust Act, a federal statute that prohibits
any agreement that unreasonably restrains competition. The alleged agreement was to reduce the overall supply of eggs
in the United States from the year 2000 to the present. Plaintiffs allege that Defendants and unnamed co-conspirators
controlled the egg supply through various methods that were all part of a wide-ranging conspiracy. These methods
allegedly include, but are not limited to, agreements to limit or dispose of hen flocks, a pre-textual animal welfare program
that was a cover to further reduce egg supply, agreements to export eggs in order to remove eggs from the domestic
supply, and the unlawful coercion of producers and customers to ensure compliance with the conspiracy. Plaintiffs allege
that by collectively agreeing to lower the supply of eggs, Defendants caused Shell Egg and Egg Product prices to be
higher than they otherwise would have been. Midwest, NFC, UEP and USEM and the other Defendants deny all of
Plaintiffs’ allegations.
The Defendants remaining in this case include: Michael Foods, Inc.; Rose Acre Farms, Inc.; Hillandale Farms of Pa., Inc.;
Hillandale-Gettysburg, L.P.; Ohio Fresh Eggs, LLC; Daybreak Foods, Inc.; NuCal Foods, Inc.; and R.W. Sauder, Inc.
THE MIDWEST, NFC, AND UEP/USEM SETTLEMENTS
3.

Who is included in the Midwest, NFC, and UEP/USEM Settlements?

Midwest, NFC, and UEP/USEM entered into separate Settlement Agreements with Plaintiffs, but all three agreements
include the same Class definition. For purposes of these Agreements, the Settlement Class is defined as follows:
All persons and entities that purchased Shell Eggs and Egg Products in the United States directly from any
Producer, including any Defendant, during the Class Period from January 1, 2000 through July 30, 2014.
Excluded from the Settlement Class are:
a.
b.

c.
d.

Midwest, NFC, and UEP/USEM, the Defendants that remain in the case, prior Settling Defendants (Moark
Defendants, Sparboe and Cal-Maine), and their respective parents, subsidiaries and affiliates;
Egg Producers, defined as any person or entity that owns, contracts for the use of, leases, or otherwise
controls hens for the purpose of producing eggs for sale, and the parents, subsidiaries, and affiliated
companies of such Producers;
All government entities, as well as the Court and staff to whom this case is assigned, and any member of
the Court’s or staff’s immediate family.
Purchases of “specialty” Shell Eggs (certified organic, nutritionally enhanced, cage-free, free-range, and
vegetarian-fed types), purchases of Egg Products produced from specialty Shell Eggs, and purchases of
“hatching” Shell Eggs (used by poultry breeders to produce breeder stock or growing stock for laying
hens or meat), and any person or entity that purchased exclusively specialty or hatching eggs.

Persons or entities that fall within the definition of the Settlement Class and do not exclude themselves will be bound by
2
the terms of the Settlement Agreements.
4.

Why are there Settlements with Midwest, NFC, and UEP/USEM and what do they provide?

The NFC Settlement. Plaintiffs and Defendant National Food Corporation (“NFC”) entered into settlement discussions in
late 2012 and early 2013. Those discussions continued on an intermittent basis during 2013 and into 2014, during which
time Plaintiffs’ counsel reviewed more than 100,000 NFC documents and NFC’s financial statements. After extensive
arm’s-length negotiations, on March 28, 2014, Plaintiffs and NFC reached a settlement providing $1 million to a fund to
compensate Class Members. The Settlement Amount was based primarily on NFC’s uncertain financial condition and
limited egg sales volume. Under the Settlement, NFC also will provide information concerning NFC’s knowledge of the
facts relating to documents, witnesses, meetings, communications, conduct and events at issue in the Action, and as
many as two witnesses to testify at trial. It is the opinion of Plaintiffs’ attorneys that these nonmonetary benefits will
materially assist Plaintiffs in further analyzing and prosecuting this Action against the remaining Defendants. Pursuant to
the terms of the NFC Settlement, Plaintiffs will release NFC from all pending claims.
The Midwest Settlement. Plaintiffs and Defendant Midwest Poultry Services, LP (“Midwest”) entered into settlement
discussions beginning in January 2014. After approximately two months of extensive arm’s-length negotiations, on

2 For all three agreements, the Settlement Class consists of two subclasses. The first subclass, called the “Shell Egg Subclass,” is made up of
“[a]ll individuals and entities that purchased Shell Eggs in the United States directly from any Producer, including any Defendant, during the Class Period
from January 1, 2000 through July 30, 2014.” The second subclass, called the “Egg Products Subclass,” is comprised of “[a]ll individuals and entities that
purchased Egg Products produced from Shell Eggs in the United States directly from any Producer, including any Defendant, during the Class Period
from January 1, 2000 through July 30, 2014.”
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March 28, 2014, Plaintiffs and Midwest reached a settlement providing $2.5 million to a fund to compensate Class
Members. The Settlement Amount was based primarily on Midwest’s uncertain financial condition and the fact that the
great majority of its egg sales were made to entities that are not members of the Settlement Class. Under the Settlement,
Midwest also will provide information concerning Midwest’s knowledge of the facts relating to documents, witnesses,
meetings, communications, conduct and events at issue in the Action, and a witness to testify at trial. It is the opinion of
Plaintiffs’ attorneys that these nonmonetary benefits will materially assist Plaintiffs in further analyzing and prosecuting
this Action against the remaining Defendants. Pursuant to the terms of the Midwest Settlement, Plaintiffs will release
Midwest from all pending claims. If Class Members whose combined purchases equal or exceed a threshold percentage
of Midwest’s Total Sales, agreed to by Plaintiffs and Midwest under a separate agreement provided to the Court for
review, choose to exclude themselves from the Settlement Agreement, Midwest has the right to terminate the Settlement.
The UEP/USEM Settlement. Plaintiffs and Defendants United Egg Producers (“UEP”) and United States Egg Marketers
(“USEM”) entered into settlement discussions beginning in July 2013. Those discussions continued on an intermittent
basis during 2013 and into 2014. After extensive arm’s length negotiations, on May 21, 2014, Plaintiffs and UEP/USEM
reached a settlement providing $500,000 to a fund to compensate Class Members. The Settlement Amount was based
primarily on the limited financial resources of UEP and USEM and the fact that neither UEP nor USEM is a Producer of
eggs or Egg Products. Under the Settlement, UEP and USEP agree to produce documents previously withheld on the
ground of privilege and which pertain to one of Defendants’ primary defenses in this Action. Prior to entering into the
Settlement Agreement, a selection of such documents was reviewed by a magistrate judge, who confirmed to Plaintiffs’
counsel that the documents were likely to provide material value in prosecuting this Action. UEP and USEP also will
provide witnesses selected by Plaintiffs’ counsel to testify at trial. It is the opinion of Plaintiffs’ attorneys that these
nonmonetary benefits will materially assist Plaintiffs in further analyzing and prosecuting this Action against the remaining
Defendants. Pursuant to the terms of the UEP/USEM Settlement, Plaintiffs will release UEP and USEM from all pending
claims.
The Midwest, NFC, and UEP/USEM Settlements should not be taken as an admission by any of Midwest, NFC, UEP or
USEM of any allegation by Plaintiffs or of wrongdoing of any kind. These settlements are between Plaintiffs and Midwest,
NFC, and UEP/USEM only; they do not affect any of the remaining Non-Settling Defendants, against whom this case
continues. Finally, the Court ordered that Plaintiffs shall provide notice of the Midwest, NFC, and UEP/USEM Settlements
to all members of the Settlement Class who can be identified through reasonable effort.
5.

When will the Midwest, NFC, and UEP/USEM Settlement Funds be distributed?

At an appropriate time, possibly in conjunction with future settlements, Plaintiffs’ Counsel may propose, subject to the
Court’s approval, a plan to allocate and distribute the Midwest, NFC, and UEP/USEM Settlement Funds, net of the costs
of notifying the Settlement Class and administering the Settlement, and any attorneys' fees, incentive awards and/or
expense reimbursement awarded by the Court, among Settlement Class Members. It is common in cases like this one for
the proceeds of settlements to be distributed on a pro rata basis among the members of the Class who timely and
properly submit a valid Claim Form. This was the approach proposed for distribution of the Cal-Maine Settlement Fund,
as described in the notice dated February 28, 2014. As part of the Court’s later consideration of any proposed plan of
allocation and distribution, Settlement Class Members will have an opportunity to comment on and/or object to the
proposed plan.
Please keep all documentation that shows your purchases of Shell Eggs and Egg Products during the relevant
time period for use in filing a claim later. Having documentation may be important to filing a successful claim.
6.

What is the effect of the Court’s final approval of the Midwest, NFC, and/or UEP/USEM Settlements?

If the Court grants final approval, the Midwest, NFC, and UEP/USEM Settlements will be binding upon you and all other
members of the Settlement Class. By remaining a part of the Midwest, NFC, and/or UEP/USEM Settlement, if approved,
you will give up any claims against Midwest, NFC, UEP and/or USEM relating to the claims made or which could have
been made in this lawsuit. By remaining a part of the Settlements, you will retain all claims against all other Defendants,
named and unnamed.
THE SECOND AMENDMENT TO THE SPARBOE SETTLEMENT CLASS PERIOD
7.

Who is included in the Sparboe Settlement as Amended?

The original Sparboe Settlement executed on June 8, 2009 defined the Sparboe Settlement Class substantially the same
as the Classes under the Midwest, NFC, and UEP/USEM Settlements, as described above, except that the original
Sparboe Class Period included only those persons or entities that purchased Shell Eggs or Egg Products directly from
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any Producer between January 1, 2000 and October 23, 2009. On August 28, 2013, Plaintiffs and Sparboe amended the
Class Period of the Sparboe Settlement to also include purchases of Shell Eggs and Egg Products from October 24, 2009
through February 28, 2014 (the “First Sparboe Amendment”), providing for an extended Class Period. On February 28,
2014, the Court granted preliminary approval to the First Sparboe Amendment, and a notice of the First Sparboe
Amendment, dated February 28, 2014, was disseminated to the Class in April 2014.
On June 16, 2014, Plaintiffs and Sparboe agreed to a second amendment to the Sparboe Settlement to further extend the
Class Period by including purchases of Shell Eggs and Egg Products from March 1, 2014 through July 30, 2014 (the
“Second Sparboe Amendment”). On July 30, 2014, the Court granted preliminary approval to the Second Sparboe
Amendment. All other provisions of the Sparboe Agreement are unchanged and remain binding on the Plaintiffs.
A copy of the Second Sparboe Amendment is available on the Settlement website at www.eggproductssettlement.com.
8.

What does the Sparboe Settlement provide?

The Sparboe Settlement is between Plaintiffs and Defendant Sparboe only; it does not affect any of the remaining NonSettling Defendants, against whom this case continues. Under the Sparboe Settlement, Plaintiffs released Sparboe from
all claims arising from the facts in Plaintiffs’ complaint. In exchange, Sparboe agreed to provide substantial and immediate
cooperation with Plaintiffs, which the Court determined, in granting final approval to the Sparboe Settlement, conferred
real and substantial benefits upon the Class. Plaintiffs included details obtained from Sparboe’s cooperation and relating
to the conspiracy in their second amended consolidated complaint filed in December 2009 and the third amended
consolidated complaint filed in January 2013. The Sparboe Settlement is based entirely on cooperation; there is no
financial compensation component to the Sparboe Settlement.
Notice of the original Sparboe Settlement was sent to potential Class Members in September 2010. Objections to and
exclusions from the Sparboe Settlement were due on November 16, 2010. The Court granted final approval to the
Sparboe Settlement on July 16, 2012, finding the Settlement to be sufficiently fair, reasonable, and adequate to the
Sparboe Settlement Class.
The Original Sparboe Settlement, the Class Notice of that Settlement, and the Order granting final approval of the
Settlement are available on the Settlement website at www.eggproductssettlement.com.
9.

What is the effect of the Court’s final approval of the Second Sparboe Amendment?

If the Court grants final approval to the Second Sparboe Amendment and you became a member of the Sparboe
Settlement Class solely because of the extended Class Period under the Second Sparboe Amendment (i.e., you made no
purchases of Shell Eggs or Egg Products directly from any Producer between January 1, 2000 and February 28, 2014,
but purchased Shell Eggs or Egg Products between March 1, 2014 and July 30, 2014), and if you do not exclude yourself
from the Class, you will be bound by the Sparboe Settlement. By remaining part of the Sparboe Settlement Class as
amended you will give up any claims against Sparboe relating to the claims made or which could have been made in this
lawsuit as provided in the Settlement Agreement, but you will retain all claims against all other Non-Settling Defendants.
If you were included in the Settlement Class as originally defined under the Sparboe Settlement, or as defined under the
First Sparboe Amendment, and you did not exclude yourself, you are already bound by the terms of the Sparboe
Agreement and have given up any claims you may have had against Sparboe relating to the claims made or which could
have been made in this lawsuit as provided in the Settlement Agreement. You may not now exclude yourself.
WHO REPRESENTS THE SETTLEMENT CLASSES AND HOW WILL THEY BE PAID?
10.

Who represents the Midwest, NFC, and UEP/USEM and Sparboe Settlement Classes?

The Midwest, NFC, and UEP/USEM and Sparboe Settlement Classes are represented by the following attorneys:
Steven A. Asher
WEINSTEIN KITCHENOFF & ASHER LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103

Michael D. Hausfeld
HAUSFELD LLP
1700 K Street NW, Suite 650
Washington, DC 20006

Stanley D. Bernstein
BERNSTEIN LIEBHARD LLP
10 East 40th Street, 22nd Floor
New York, NY 10016

Stephen D. Susman
SUSMAN GODFREY LLP
560 Lexington Avenue, 15th Floor
New York, NY 10022-6828
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11.

How will the lawyers be paid?

These attorneys and their respective firms are referred to as Class Counsel. The Court will decide how much Class
Counsel will be paid. Class Counsel, in compensation for their time and risk in prosecuting the litigation on a wholly
contingent fee basis, intend to apply to the Court for an award, from the Midwest, NFC, and UEP/USEM Settlement
Funds, of attorneys’ fees in an amount not to exceed thirty percent of $4 million, as well as the costs and expenses
incurred (the “Fee Petition”), including fees and costs expended while providing notice to the Class.
Class Counsel also will request awards be paid to the Class Representatives who worked with Class Counsel on behalf of
the entire Class. Class Counsel will request an award not to exceed $25,000 each or $225,000 total.
Class Counsel will file their Fee Petition on or before January 15, 2015. The Fee Petition, which will identify the specific
amount of fees and incentive awards requested and the expenses to be reimbursed, will be available on the Settlement
website, www.eggproductssettlement.com, on that date. Any attorneys’ fees, incentive awards and reimbursement of
costs will be awarded only as approved by the Court in amounts it determines to be fair and reasonable.
If you are a Class Member and you wish to object to the Fee Petition, you may file with the Court an objection to the
Petition in writing. In order for the Court to consider your objection, your objection must be sent according the instructions
provided under Question No. 13.c below.
FINAL FAIRNESS HEARING
12. When and where will the Court hold a hearing on the fairness of the Midwest, NFC, and UEP/USEM
Settlements and the Second Sparboe Amendment?
The Court has scheduled a “Fairness Hearing” at 9:30 a.m. on May 6, 2015 at the following address:
United States District Court
James A. Byrne Federal Courthouse
601 Market Street
Philadelphia, PA 19106-1797
The purpose of the Fairness Hearing is to: (a) determine whether the Midwest, NFC, and UEP/USEM Settlements are fair,
reasonable, and adequate and whether the Court should enter judgment granting final approval of these Settlements; and
(b) determine whether the Court should grant final approval to the Second Sparboe Amendment. You do not need to
attend this hearing. You or your own lawyer may attend the hearing if you wish, at your own expense. Please note that the
Court may choose to change the date and/or time of the Fairness Hearing without further notice of any kind. Class
Members are advised to check www.eggproductssettlement.com for any updates.
YOUR LEGAL RIGHTS AND OPTIONS
13.

How do I object to the Midwest, NFC, and UEP/USEM Settlements or the Second Sparboe Amendment?
a.

If you are a member of the Midwest, NFC, or UEP/USEM Settlement Classes and you wish to participate in the
Settlements but you object to, or otherwise want to comment on, any term of the Settlements (including the Fee
Petition), you may file with the Court an objection by following the instructions under Question 13.c below.

b.

If you are a member of the Sparboe Settlement Class as amended, and you wish to participate in the Sparboe
Settlement or are already a participant under the prior Class definitions, but you object to the Second Sparboe
Amendment, you may file with the Court an objection by following the instructions under Question 13.c below.

c.

In order for the Court to consider your objection to either the Midwest, NFC, or UEP/USEM Settlements or the
Second Sparboe Amendment, your objection must be sent by first-class mail postmarked by, or pre-paid delivery
service to be hand-delivered by, March 6, 2015 to each of the following:

3

The Court:
United States District Court
James A. Byrne Federal Courthouse
601 Market Street
Office of the Clerk of the Court, Room 2609
Philadelphia, PA 19106-1797
3 If you are a member of the Midw est, NFC, and UEP/USEM Settlement Classes, you are also a member of the Sparboe Settlement Class as
amended.
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Counsel for Plaintiffs:
Steven A. Asher
WEINSTEIN KITCHENOFF
& ASHER LLC
1845 Walnut Street, Suite 1100
Philadelphia, PA 19103

Counsel for Midwest (if objecting
to the Midwest Settlement):
Kathy L. Osborn
FAEGRE BAKER DANIELS LLP
300 N. Meridian St., Ste. 2700
Indianapolis, IN 46204

Counsel for UEP and USEM
(if objecting to the UEP/USEM
Settlement):
Jan P. Levine
PEPPER HAMILTON LLP
3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799

Counsel for Sparboe
(if objecting to the Second Sparboe
Amendment):
Troy Hutchinson
HUTCHINSON P.A.
1907 East Wayzata Blvd., Suite 330
Wayzata, MN 55391

Counsel for NFC (if objecting to the
NFC Settlement):
Marvin L. Gray, Jr.
DAVIS WRIGHT TREMAINE LLP
1201 Third Avenue, Suite 2200
Seattle, WA 98101-3045

Your objection(s) must be in writing and must provide evidence of your membership in the Midwest, NFC, and UEP/USEM
Settlements Classes and the Sparboe Settlement Class as amended. The written objection should state the precise
reason or reasons for the objection(s), including any legal support you wish to bring to the Court’s attention and any
evidence you wish to introduce in support of the objection. You may file the objection(s) through an attorney. You are
responsible for any costs incurred in objecting through an attorney.
If you are a member of the Midwest, NFC, and UEP/USEM Settlement Classes and the Sparboe Settlement Class as
amended, you have the right to voice your objection to the Midwest, NFC, and UEP/USEM Settlements and/or the Second
Sparboe Amendment at the Fairness Hearing. In order to do so, you must follow all instructions for objecting in writing (as
stated above). You may object in person and/or through an attorney. You are responsible for any costs incurred in
objecting through an attorney. You need not attend the Fairness Hearing in order for the Court to consider your objection.
14.

How do I exclude myself from the Settlements?
a.

If you are a member of the Midwest, NFC, and UEP/USEM Settlement Classes and you do not wish to participate in
one or more of those Settlements, the Court will exclude you if you request exclusion according to the instructions
under Question 14.c below.

b.

If your only purchases of Shell Eggs or Egg Products from any Producer were made on or after March 1, 2014,
such that you have become a member of the Sparboe Settlement Class solely because of the Second Sparboe
Amendment, and you do not wish to participate in the Sparboe Settlement, the Court will exclude you if you
request exclusion according to the instructions under Question 14.c below.
If you were a member of the original Sparboe Settlement Class (that is, you purchased Shell Eggs or Egg
Products directly from any Defendant between January 1, 2000 and October 23, 2009), you may not exclude
yourself from the Sparboe Settlement Class as amended.
If you were a member of the Sparboe Settlement Class because of the First Sparboe Amendment (that is, you
purchased Shell Eggs or Egg Products directly from any Defendant between October 24, 2009 and February 28,
2014, but not before that period), you may not exclude yourself from the Sparboe Settlement Class as amended.

c.

Your request(s) for exclusion must be sent by first-class mail postmarked by, or pre-paid delivery service to be
4
hand-delivered by, March 6, 2015 to the following address:
In re Processed Egg Products Antitrust Litigation– EXCLUSIONS
c/o GCG, Claims Administrator
P.O. Box 9476
Dublin, OH 43017-4576

Your written request should specify that you wish to be excluded from all or some of the Midwest, NFC, or UEP/USEM
Settlements or the Sparboe Settlement as amended. Do not request exclusion if you wish to participate in the Midwest,
4 If you w ish to mail your submission by pre-paid delivery service to be hand-delivered, you may send your mail to the follow ing address: In re
Processed Egg Products Antitrust Litigation (EGC), c/o GCG, 1531 Utah Avenue South, Suite 600, Seattle, WA 98134.
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NFC, and/or UEP/USEM Settlements and/or the Sparboe Settlement as amended as a member of the Settlement Class. If
you intend to bring your own lawsuit against Midwest, NFC, UEP, USEM or Sparboe, you should exclude yourself from the
Settlement Classes.
If you remain in the Settlement Classes, it does not prejudice your right to exclude yourself from any other past, present,
or future settlement class or certified litigation class in this case.
15.

What happens if I do nothing?

If you do nothing, you will remain a member of the Midwest, NFC, and UEP/USEM Settlement Classes and the Sparboe
Settlement Class as amended. As a member of these Settlement Classes, you will be represented by the law firms listed
above in Question No. 10, and you will not be charged a fee for the services of such counsel and any other Class
Counsel. Rather, counsel will be paid, if at all, as allowed by the Court from some portion of whatever money they may
ultimately recover for you and other members of the Settlement Class. If you want to be represented by your own lawyer,
you may hire one at your own expense.
FOR MORE INFORMATION
For more detailed information concerning matters relating to the Midwest, NFC, and UEP/USEM Settlements, you may
wish to review the Settlement Agreements and the “Order (1) Granting Preliminary Approval of the Proposed Settlement
Agreement between Direct Purchaser Plaintiffs and National Food Corporation and Direct Purchaser Plaintiffs and
Midwest Poultry Services, LP; (2) Granting Preliminary Approval of the Proposed Settlement Agreement Between Direct
Purchaser Plaintiffs and United Egg Producers and United States Egg Marketers; (3) Certifying the Classes for Purposes
of Settlement; (4) Granting Leave to File Motion(s) for Fees and Expenses; (5) Granting Preliminary Approval of the
Proposed Second Amendment to Settlement Agreement Between Direct Purchaser Plaintiffs and Sparboe Farms, Inc.;
and (6) Approving the Notice Plan for the Preliminarily Approved Settlement Agreements and the Second Amendment to
the Sparboe Agreement (entered July 30, 2014).
For more detailed information concerning matters relating to the Sparboe Settlement, you may wish to review the
“Settlement Agreement Between Plaintiffs and Sparboe Farms, Inc.” (signed June 8, 2009), the “Order Granting Final
Approval of the Class Action Settlement between Direct Purchaser Plaintiffs and Defendant Sparboe Farms, Inc.” (entered
July 16, 2012), the “Amendment to Settlement Agreement Between Plaintiffs and Sparboe Farms, Inc.” (signed August
28, 2013), and the “Second Amendment to Settlement Agreement Between Plaintiffs and Sparboe Farms, Inc.” (signed
June 16, 2014).
These documents are available on the Settlement website, www.eggproductssettlement.com, which also contains
answers to “Frequently Asked Questions,” as well as more information about the case. These documents and other more
detailed information concerning the matters discussed in this notice may be obtained from the pleadings, orders,
transcripts and other proceedings, and other documents filed in these actions, all of which may be inspected free of
charge during regular business hours at the Office of the Clerk of the Court, located at the address set forth in Question
No. 13. You may also obtain more information by calling the toll-free helpline at (866) 881-8306.
If your present address is different from the address on the envelope in which you received this notice, or if you did not
receive this notice directly but believe you should have, please call the toll-free helpline.
PLEASE DO NOT CONTACT THE COURT FOR INFORMATION REGARDING THIS LAWSUIT.
Dated: July 30, 2014

The Honorable Gene E. K. Pratter
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AlliantEngy
AllisonTransmissn
Allstate
AllyFin
AltriaGp
AluCpChina
AmbevADS
Ameren
AmMovil ADS
AEP

AEM 28.66
AGU 94.74
APD 128.55
ARG 107.98
ALK 51.82
ALU 2.50
AA 16.38
ARE 82.39
BABA 97.79
434.00
Y
AGN 182.33
ADS 273.06
AB 25.82
LNT 60.59
ALSN 29.68
ALL 63.13
ALLY 21.79
MO 47.64
ACH 10.26
ABEV 6.21
AEE 41.23
AMX 23.66
AEP 56.76

New Highs and Lows
Continued from Page C8

52-WK
SYM HI/LO

STOCK

INTL 16.65
1.93
IMI
5.63
KZ
KOSS 1.34
LOJN 3.29
MCGC 3.02
MTSL 1.12
MBUU 16.37
MIND 9.67
MFLX 8.56
OCLS 1.60
OPB 26.70
PDII 1.60
PMBC 5.48
PTIE 1.61
PHMD 4.23
BIS 10.46
QNST 3.95
DAX 25.03
RDHL 8.37
REMY 17.00
RTK 1.36
RPRXZ 7.18
REXX 7.41
RCKY 13.01
SMT 1.33
SEAC 6.40
SHLDR 0.07
SENEA 25.80
SSRI 5.11
SUNS 14.56
BANX 23.51
SUSQ 9.00
TGE 2.86
TTMI 5.66
TTS 7.94
TGA 4.38
UBSH 20.78
VOLC 9.89
XNET 8.77

52-WK
% STOCK
SYM HI/LO CHG INTL FCStone

ProsensaHldg
ProShrUltNdBTh
ReadingA
RegenPharm
RegulusTherapeutic
Strattec
VCA
VidentCoreUSBdStr
VitaePharma
Yahoo

RNA 13.75 4.6 Intermolecular
BIB 116.43 1.2 KongzhongADS
RDI 9.19 1.5 Koss
REGN 407.88 1.2 LoJack
RGLS 20.29 6.6 MCG Cap
STRT 101.53 3.4 MER Telmg
WOOF 45.32 -1.0 MalibuBoatsClA
... MitchamInd
VBND 50.14
VTAE 13.99 50.4 MultFinElec
YHOO 44.82 2.8 OculusInnovSci
OpusBank
PDI
PcMrctlBnk
AFMD 3.55 -6.8
PainThera
AKBA 11.85 -29.2 PhotoMedex
ADHD 3.31 -2.8 ProShUltShNdBtech
AMRN 0.89 -3.2 QuinStreet
AREX 9.13 -4.7 ReconCapDAXGermany
ADNC 5.97 -4.5 RedHillBioADS
AXPW 2.21 -5.5 RemyInternational
BBCN 13.16 1.2 Rentech
BIND 7.66 -0.1 ReprosThrptcs B Wt
BBGI 4.95 -3.9 RexEnergy
BDBD 7.77 -5.5 RockyBrands
CACH 0.53 -8.4 SMARTTechnologies
CBNJ 8.89 0.7 SeaChange
CACGU 10.05 -0.9 SearsCanadaRt
CVLT 43.66 -2.8 SenecaFd A
CORI 5.30 -1.3 SilverStandard
DWSN 16.40 -0.1 SolarSeniorCapital
DEST 13.87 -0.2 StoneCastleFin
DRRX 0.68 -45.3 SusqhnBk
EPRS 4.76 -2.4 TGC Ind
ERIC 11.20 -0.1 TTM Tch
FWM 2.54 3.4 TileShopHoldings
FNFG 7.00 1.1 TransGlbEngy
FTGC 28.62 0.4 UnionBankshares
FSYS 8.00 -3.7 Volcano
HLSS 17.29 -4.0 XunleiADS

Nasdaq lows - 66
Affimed
AkebiaTherapeutics
Alcobra
Amarin ADS
ApproachRes
Audience
AxionPwrIntl
BBCNBancorp
BINDTherapeutics
BeasleyBroadcastA
BoulderBrands
Cache
CapeBancorp
ChartAcqnCorp.Un
CommvltSys
CoriumIntl
DawsnGeo
DestMaternity
Durect
EPIRUSBiopharma
Ericsson
FairwayGrpHldgsClA
FirstNiagaraFinGrp
FTGlTacticalCommod
FuelSysSol
HomeLoanSrvcngSols

Stock

Net
Sym Close Chg

AmExpress
-0.54
AmFnl
1.92
AmIntlGp
-2.95
AmericanTowerREIT
-2.04
1.62 s AmerWaterWrks
Amerigas
-0.01
AmerprsFncl
-0.17
0.18 s AmeriSrcBrg
Ametek
2.03
Amphenol
0.70
AnadrkPete
-1.88
AnhBuschInBev
-0.44
AnnalyCap
-0.25
AnteroResources
0.23
Aon
0.03
Apache
0.56
ApartmtInv
0.10
Aramark
0.15
ArcelorMitl
-0.30
ArcherDan
-0.17
ArrowElec
-0.01
Ashland
0.13
AstraZen
0.29
AthlonEnergy
AtmosEnergy
AutohomeADS
Autoliv
AutoNation
%
AutoZone
CHG
AvalnBay
0.3
Aviva ADS
-2.5
Avnet
-4.4
AvonPdts
-5.4
AxisCapHldgs
...
BB&T
-3.2
BCE
-7.7
BHPBillitonADS
BHPBillitonADS
-2.1
BPADS
-4.5
BRFADS
-0.8
BakrHughs
4.7
Ball
-7.2
BcoBilViz
-3.0
BcoDeChli
0.8
BcoSantChileADS
-53.0
BcoSantdr
-6.3
Bancol ADS
-1.2
BankAm
-1.0
BkIrlnd ADS
-0.6
BkMntrl
-4.2
BankNY Mellon
-4.9
BkNovaScotia
-6.1
BarclaysADS
-51.9 s
Bard CR
-8.8
BarckGld
-0.2
BaxterInt
-4.3
BaytexEnergy
-0.3
BectonDksn
-28.2 s Berkley
-4.4
BerkHathwy A
-0.4
BerkHathwy B
-1.2
BestBuy
-1.1
BlackRock
0.9
BlackstoneGroup
-2.8
BlockHR
-5.2
BdwlkPipePtnr
-7.8
Boeing
-6.3
BorgWarner
0.8
BostProp
-2.3
BosSci
BrisMyrsSqb
-7.8

AXP 86.63 0.23
AFG 58.95 0.27
AIG 51.74 -0.42
AMT 96.15 -0.02
AWK 51.79 -0.12
APU 46.44 0.15
AMP 118.50 0.85
ABC 79.45 1.17
AME 51.28 -0.05
APH 48.37 -0.46
APC 88.32 -2.66
BUD 108.00 -0.75
NLY 11.42 0.06
AR 48.43 -0.48
AON 82.48 0.10
APA 73.05 -2.76
AIV 34.49 0.10
ARMK 26.84 0.31
MT 12.59 -0.35
ADM 44.62 -0.96
ARW 52.83 -0.11
ASH 105.82 -1.49
AZN 70.76 0.64
ATHL 58.07 -0.02
...
ATO 51.62
ATHM 48.99 -0.95
ALV 89.05 -1.28
AN 51.99 -0.57
AZO 539.57 3.52
AVB 152.46 1.23
AV 16.33 0.05
AVT 41.53 -0.25
AVP 11.19 -0.29
AXS 47.51 0.13
BBT 36.76 0.10
BCE 43.68 0.40
BHP 58.80 -0.34
BBL 52.34 -0.52
BP 41.95 -0.22
BRFS 22.78 -0.57
BHI 51.13 -2.36
BLL 65.51 -1.24
BBVA 11.52 -0.22
BCH 71.40 -0.93
BSAC 21.10 -0.23
SAN 8.70 -0.23
CIB 54.68 -0.10
BAC 16.59 -0.13
IRE 15.88 -0.11
BMO 72.81 0.26
BK 37.40 0.28
BNS 60.46 -0.11
BCS 14.49 -0.22
BCR 158.67 1.70
ABX 13.30 -0.22
BAX 69.85 0.02
BTE 30.92 -0.79
BDX 125.80 0.07
WRB 50.81 -0.13
BRK/A209222-29.00
BRK/B139.53 0.13
BBY 32.99 -0.12
BLK 324.79 -0.08
BX 30.39 -0.27
HRB 30.97 0.04
BWP 16.91 -0.09
BA 122.12 -0.12
BWA 55.27 -1.03
BXP 122.90 1.05
BSX 13.10 0.11
BMY 53.53 -0.10

Net
Sym Close Chg

s

s
s

s
s

s
s

t
t

s

BdridgeFnlSol
BrookdaleSrLiving
BrookfieldMgt
BrookfieldInfr
BrFormn A
BrFormn B
BT Gp
BuckeyePtr
Bunge
BurgerKing
CBD Pao ADS
CBRE Group
CBSClA
CBSClB
CFIndustries
CGI Gp A
CIT Grp
CMS Engy
CNA Fnl
CNHIndustrial
Cnooc ADS
CPFLEnergiaADS
CRH ADS
CSX
CVSHealth
Cablevsn
CabotO&G
Calpine
CamdenPropertyTr
Cameco
CameronIntl
CampbellSoup
CIBC
CanNtlRlwy
CndNatRes
CanPacRlwy
Canon ADS
CapOneFnl
CardnlHlth
CareFusion
Carlisle
CarMax
Carnival
Carnival ADS
Caterpillar
Celanese A
Cemex ADS
CencosudADS
CenovusEnergy
CentrpntEngy
CentLink
ChespkeEngy
Chevron
ChicagoB&I
ChinaEAir
ChinaLfIns ADS
ChinaMobile
ChinaPete ADS
ChinaTelecomADS
ChinaUnicomADS
ChipotleMex
Chubb
ChunghwaTelecomADS
Church&Dwt
Cigna
CimarexEngy
Citigroup
CitizensFinancial
Clorox
Coach
CocaCola
CC Femsa ADS
CocaColaEnt
Colfax
ColgatePalmolive
Comerica
CommunityHlthSys
CoSaoPlo ADS
EngGr-Cmg ADS C
EngGr-Cmg ADS
CmpnhiaSidr
CptrSci
ConAgraFoods
ConchoRes
ConocoPhil
ConsolEngy
ConEd

BR 42.53
BKD 32.79
BAM 48.10
BIP 39.50
BF/A 87.51
BF/B 89.51
BT 59.75
BPL 78.18
BG 83.82
BKW 32.11
CBD 38.44
CBG 30.61
CBS/A 53.75
CBS 53.52
CF 255.02
GIB 33.83
CIT 46.58
CMS 32.11
CNA 38.51
CNHI 7.86
CEO 158.00
CPL 13.52
CRH 22.14
CSX 34.97
CVS 84.84
CVC 18.44
COG 30.55
CPN 21.56
CPT 74.68
CCJ 16.77
CAM 57.48
CPB 43.63
CM 90.10
CNI 68.93
CNQ 33.76
CP 202.90
CAJ 30.28
COF 79.04
CAH 78.41
CFN 57.01
CSL 85.53
KMX 54.77
CCL 38.33
CUK 38.19
CAT 98.54
57.09
CE
CX 11.90
CNCO 8.37
CVE 24.14
CNP 24.01
CTL 40.40
CHK 20.79
CVX 115.02
CBI 52.55
CEA 16.54
LFC 42.15
CHL 57.36
SNP 84.97
CHA 60.02
CHU 14.41
CMG 630.11
CB 97.61
CHT 30.07
CHD 71.92
92.65
CI
XEC 105.68
51.59
C
CFG 22.85
CLX 98.37
COH 36.15
KO 40.76
KOF 102.71
CCE 42.38
CFX 51.70
66.11
CL
CMA 45.57
CYH 56.26
SBS 7.00
CIG/C 5.78
CIG 5.53
SID 3.33
CSC 59.49
CAG 34.06
CXO 105.46
COP 68.83
CNX 34.23
ED 62.69

-0.09
-0.20
1.14
-0.32
-0.57
0.51
-0.08
-0.58
-0.85
0.46
-2.28
0.04
-0.07
...
-5.39
0.47
-0.05
0.02
0.07
-0.09
-2.71
-1.16
-0.26
-0.33
0.55
-0.15
-0.68
-0.40
0.70
-0.01
-2.36
0.46
0.55
0.13
-0.90
-1.93
-0.07
-0.23
1.31
0.05
-0.15
1.19
-0.19
-0.07
-0.90
-1.26
-0.18
-0.18
-0.31
0.01
0.47
-0.81
-0.89
-1.13
0.13
-0.34
-1.00
-0.84
-0.39
0.04
14.33
1.18
-0.03
0.70
-0.18
-3.48
-0.21
-0.33
-0.36
0.18
-0.27
0.08
...
-0.89
0.76
0.06
-0.33
-0.38
-0.61
-0.72
-0.28
-0.06
-0.14
-3.53
-1.24
-0.45
0.19

s

s

t
s

s

s
s

Stock

Net
Sym Close Chg

Stock

Net
Sym Close Chg

ConstBrands A
ContntlRes
Cooper
CoreLab
Corning
CotyClA
Covidien
Credicorp
CreditSuisse
CrescentPntEnrg
CrestwoodEquity
CrownCastl
CrownHldgs
Cummins
DCP MdstrmPtnrs
DDR Corp
DTEEnergy
Danaher
Darden
DaVitaHlthcrPtrs
Deere
DelhaizeGroupADS
DelphiAutomotive
DeltaAir
DeutscheBank
DevonEnergy
Diageo ADS
DmndOffshr
DicksSprtgGds
DigitalRealtyTrust
DiscoverFinSvcs
Disney
DollarGnrl
DominRes
Donaldson
Dover
DowChemical
DrPepperSnap
DrReddysLabADS
DrssrRndGrp
DuPont
DukeEngy
DukeRlty
EMC
ENSCO
EOG Res
EQT
EQTMidstreamPtrsLP
EastmanChemical
EatonCorp.PLC
Ecolab
EcopetrolADS
EdisonInt
EdwardsLife
ElPasoPipeline
EldoradoGold
Embraer ADS
EmersnElec
Empresa ADS
EnbridgePtnr
Enbridge
Encana
EnrgzrHldg
EngyTrnsfrEqty
EnergyTransfer
Enerplus
Enersis ADS
ENIADS
EnLinkMidstream
Entergy
EntPdtsPtnr
EnvisionHealthcare
Equifax
EqResdntl
EssexProp
EsteeLaudr A
EvrstReGrp
Exelon
ExtrSpcStor
ExxonMobil
FMC
FMC Tech
FactstRsch
FamilyDlr
FedRlty
FedEx
FibriaCelulose ADS
FidNtlFnl

STZ 88.29
CLR 54.12
COO 158.50
CLB 129.62
GLW 18.85
COTY 16.51
COV 89.32
BAP 150.63
CS 25.75
CPG 33.02
CEQP 9.16
CCI 84.41
CCK 46.64
CMI 135.37
DPM 54.86
DDR 17.86
DTE 80.61
DHR 77.87
DRI 51.42
DVA 76.70
DE 84.58
DEG 16.44
DLPH 66.88
DAL 39.75
DB 31.47
DVN 57.33
DEO 114.72
DO 38.19
DKS 44.75
DLR 67.40
DFS 62.24
DIS 88.45
DG 62.11
70.36
D
DCI 40.26
DOV 77.58
DOW 46.49
DPS 67.92
RDY 51.04
DRC 81.33
DD 67.88
DUK 80.61
DRE 18.49
EMC 28.26
ESV 37.51
EOG 88.43
EQT 86.65
EQM 88.53
EMN 74.34
ETN 62.55
ECL 110.64
27.56
EC
EIX 60.87
EW 117.02
EPB 40.97
EGO 6.88
ERJ 37.27
EMR 62.27
EOC 45.08
EEP 36.58
ENB 46.56
ECA 17.80
ENR 121.00
ETE 55.40
ETP 63.75
ERF 14.48
ENI 15.39
40.79
E
ENLK 31.15
ETR 82.11
EPD 38.42
EVHC 34.75
EFX 74.80
EQR 67.84
ESS 195.12
74.52
EL
RE 166.35
EXC 35.20
EXR 56.74
XOM 93.71
FMC 56.79
FTI 53.32
FDS 127.98
FDO 77.88
FRT 129.17
FDX 165.22
FBR 11.57
FNF 29.44

FNFVGroup
FidelityNtlInfo
FirstRepublicBank
FstEngy
FleetCorTechs
Flowserve
Fluor
Fomento ADS
FootLocker
FordMotor
FortBrandsHomeSec
Franco-Nevada
FrnklnRes
Freeport-McMoRan
FreescaleSemcndctr
FresensMed
Gallagr
Gannett
Gap
Gartner
GenDynam
GenElec
GeneralGrowthProp
GenMills
GeneralMotors
GeneseWY A
GenuinePart
GenworthFinClA
GerdauADS
Gildan
GSK ADS
GlblPymts
Goldcp
GoldmanSachs
GraceWR
Grainger
GpoAvalAccionesADS
GpFinSantandMexADS
GpoTelevisa
HCAHoldings
HCC InsHldg
HCP
HDFC Bnk
HSBC ADS
Halliburton
Hanesbrands
HarleyDav
HarmanInt
Harris
HrtfrdFnl
HlthCr Reit
HelmPayne
Hershey
HertzGlobal
Hess
HewlettPk
HiltonWorldwide
HollyFrontier
HomeDpt
HondaMtr ADS
Honeywell
HormelFood
DR Horton
Hospira
HostHtlRsrt
HowardHughes
HuanengPwr
HubbellB
Humana
Huntsman
HyattHotels
ICICI Bk ADS
IHSClA
IMSHealthHoldings
ING Grp ADS
Invesco
ITC Hldgs
IDEX
IL Tool
InfosysADS
Ingersoll-Rand
Ingredion
IntegrysEngy
ICE
InCntHtl ADS
IBM
IntFlavor
IntPaper

FNFV 13.39
FIS 55.57
FRC 47.84
36.13
FE
FLT 138.55
FLS 64.74
FLR 65.20
FMX 93.32
55.05
FL
13.82
F
FBHS 41.99
FNV 52.05
BEN 53.90
FCX 30.29
FSL 18.28
FMS 35.90
AJG 45.97
GCI 31.35
GPS 37.47
77.03
IT
GD 133.09
GE 25.52
GGP 24.89
GIS 51.16
GM 30.08
GWR 92.93
GPC 93.22
GNW 13.44
GGB 4.47
GIL 58.17
GSK 45.37
GPN 78.59
GG 21.98
GS 183.91
GRA 90.45
GWW238.42
AVAL 13.11
BSMX 13.00
TV 33.80
HCA 71.40
HCC 50.37
HCP 43.33
HDB 50.10
HSBC 50.26
HAL 52.39
HBI 109.73
HOG 63.37
HAR 96.27
HRS 67.99
HIG 37.69
HCN 69.45
HP 82.28
HSY 94.84
HTZ 21.38
HES 80.31
HPQ 35.30
HLT 24.18
HFC 44.67
HD 95.47
HMC 30.82
HON 93.70
HRL 52.53
DHI 22.93
HSP 51.73
HST 22.78
HHC 144.80
HNP 45.92
HUB/B106.12
HUM 132.73
HUN 23.10
61.99
H
IBN 54.93
IHS 127.81
IMS 24.00
ING 14.15
IVZ 37.94
ITC 38.80
IEX 72.88
ITW 88.41
INFY 61.95
60.18
IR
INGR 75.03
TEG 70.47
ICE 205.67
IHG 36.81
IBM 161.87
IFF 95.43
48.96
IP

0.01
-2.61
1.30
0.65
0.05
0.19
-0.32
-1.02
-0.28
-0.98
-0.03
-0.34
-0.91
-1.88
-0.21
0.06
0.41
-0.09
0.37
-0.03
-0.85
0.06
0.10
0.31
-0.47
-2.58
0.02
-0.88
0.19
1.10
-0.10
-0.16
-0.14
-0.36
-0.01
-1.51
-1.72
1.12
-0.11
0.06
-1.12
0.31
0.10
0.09
-1.37
-3.67
-2.25
-1.94
-3.22
-0.51
-2.08
-0.81
0.22
0.26
-0.24
-0.09
0.38
-0.12
-0.30
-0.48
-0.26
-0.55
0.40
-1.89
-1.06
-0.58
-0.34
-0.92
0.03
-0.03
-0.08
-0.26
0.91
0.10
1.01
0.17
0.92
-0.53
0.54
-0.78
-1.33
-1.19
1.09
-0.07
1.18
1.34
0.38
0.13

s

s

s

s

s

-0.01
-0.20
0.26
-0.14
-0.55
0.43
0.25
1.67
0.35
0.04
0.14
-1.52
0.49
-0.51
-0.31
0.07
0.17
-0.08
0.58
-0.28
0.59
-0.12
0.24
0.13
0.04
-0.57
0.03
0.06
-0.24
0.11
-0.42
0.01
-0.27
0.56
-0.50
0.64
0.10
-0.09
0.96
-0.67
0.58
0.46
0.32
-0.40
-3.39
0.20
0.02
-1.23
0.66
0.14
0.59
-4.70
0.71
0.09
-2.04
0.37
-0.06
-0.01
0.48
-0.25
-1.00
-0.01
-0.03
-0.52
0.09
-0.16
-0.18
-2.13
-0.38
-1.40
1.00
0.42
-1.72
-0.50
-0.17
-0.12
0.54
-0.03
0.43
-0.23
-0.08
-0.94
0.42
-0.92
0.86
-0.21
-1.88
-0.96

s

s
s

s

s

s

s

s
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Sym Close Chg

Interpublic
IronMtn
IsraelChemicals
ItauUnibancoADS
JPMorgChas
JacobEngrg
Jarden
JohnsJohns
JohnsCtrl
JonsLngLaSal
JoyGlbl
JunprNtwk
KBFinancialGrpADS
KKR
KT Crp ADS
KSCitySo
Kellogg
KeyCp
KilroyRlty
KimbClark
KimcoRealty
KinderMorganEnergy
KinderMorgan
KindrMrgMg
Kirby
Kohl's
KoninklijkePhilADS
KoreaElecPwr
Kroger
Kyocera
LATAMAirlinesADS
LBrands
LGDisplayADS
L 3Comm
LabCpAm
LasVegasSands
Lazard
LearCorp
LeggMason
LegPlatt
Lennar A
Lennar B
LeucdaNat
Level3Comm
LbtyProp
EliLilly
LnclnNtl
LinkedInA
LloydsGp ADS
LockhdMartin
Loews
Lorillard
Lowe's
LuxottGp
LyondellBasell
M&T Bnk
MDU Res
MGMResortsIntl
MSCI
MSC IndDir A
Macerich
Macys
MagelnPtnrs
MagnaInt
Mallinckrodt
ManpowerGroup
Manulife
MarathnOil
MarathonPetroleum
MarineHarvestADS
Markel
MarkWstEngy
MarshMcL
MrtnMarMat
Masco
MasterCard
McCormick
McCrmkCo Vtg
McDonalds
McGrawHillFin
McKesson
MeadJohnNutr
MeadWVaco
Mednax
Medtronic
Merck
MetLife
MetlrToledo
MichaelKorsHldgs
MidAmApt
MindrayMed ADS
MitsuUFJ ADS
MizuhoFnl ADS
MobileTelsys
Mobileye
MohawkInd
MolsonCoors B
Monsanto
Moodys
MorganStanley
Mosaic
MotorolaSolutions
MurphyOil
NRG Engy
NTTDoCoMoADS
NVR
NaborInd
NtlBkGrc ADS
NtlFuelGas
NtlGrid ADS
NtlOilwellVarco
NetSuite
NY CmntyBcp
Newell
NewmtMin
NextEraEngy
Nidec ADS
Nielsen
Nike B
Nippon ADS
NiSource
Noble
NobleEngy
Nokia
NomuraHoldingsADS
Nordstm
NorflkSo
NE Util
NorthrpGrum
Novartis ADS
NovoNordisk
Nucor
NuSTAREnergy
OGE Engy
ONEOK
ONEOKPartners
OccidentalPetrol
OceaneeringIntl
Och-ZiffCapMgmt
Omnicare
Omnicom
Oracle
OrangeADS
Orix ADS
PG&E
PNC FnlSvcs
POSCOADS
PPG Ind
PPL
PVH Corp.
PackCpAm
Pall
PaloAltoNetworks
ParkerHan
PartnerRe
Pearson ADS
PembinaPipeline
Pentair
PepcoHldg
PepsiCo
Perrigo
PtroChna ADS
PetrlBra ADS
PtrlBras ADS A
Pfizer
PhilipMrrsIntl
PhlpLngDst
Phillips66
PinaclWCap
PionrNtrlRes
PitneyBws
PlnsAmPipe
PlainsGPHldgsClA
PlumCrk
PolarisInd
PotashCp
Praxair
PrecisnCast
PrncpFinGp
ProctGamb
ProgrsvCp
Prologis
ProtctvLf
PrudentialFin
PrudentialPLC
PubSvcEnt
PubStrg
PulteGp
PumaBiotechnology
Qihoo360Technology
QuantaSvcs
QuestDiag
QuintilesTransnat
RPM
RackspaceHstng
RalphLaurenA
RangeRes
RayJamFnl
Raytheon
RealogyHoldings
RltyIncoCp
RedHat
ReedElsevierADS
ReedElsvr ADS
RegencyCtrs
RegencyEngy
RegionsFin
ReinsuranceGrp
RelianceStl

IPG 18.66
IRM 35.15
6.93
ICL
ITUB 12.86
JPM 58.64
JEC 47.03
JAH 64.08
JNJ 104.07
JCI 43.74
JLL 128.96
JOY 51.70
JNPR 19.72
KB 38.42
KKR 22.39
KT 14.83
KSU 120.05
62.10
K
KEY 12.79
KRC 65.73
KMB 113.29
KIM 24.14
KMP 95.27
KMI 38.93
KMR 95.81
KEX 110.18
KSS 58.55
PHG 27.08
KEP 21.91
KR 54.57
KYO 42.78
LFL 11.22
LB 71.00
LPL 15.61
LLL 115.23
LH 103.14
LVS 62.00
LAZ 48.78
LEA 88.29
LM 50.69
LEG 38.40
LEN 43.78
LEN/B 35.67
LUK 22.93
LVLT 43.46
LPT 34.53
LLY 66.20
LNC 51.14
LNKD199.99
LYG 4.83
LMT 183.00
42.60
L
LO 60.94
LOW 55.47
LUX 48.87
LYB 87.19
MTB 117.06
MDU 27.56
MGM 22.67
MSCI 46.45
MSM 84.86
MAC 68.71
58.49
M
MMP 80.70
MGA 96.25
MNK 90.93
MAN 64.83
MFC 18.28
MRO 33.00
MPC 86.42
MHG 13.86
MKL 678.97
MWE 71.50
MMC 51.76
MLM 120.62
MAS 22.97
MA 74.11
MKC 69.16
MKC/V 69.10
MCD 92.01
MHFI 84.62
MCK 202.70
MJN 101.52
MWV 41.46
MD 55.79
MDT 66.26
MRK 56.45
MET 51.48
MTD 253.20
KORS 76.69
MAA 70.39
MR 29.28
MTU 5.41
MFG 3.50
MBT 13.48
MBLY 50.30
MHK 134.29
TAP 72.27
MON 112.82
MCO 96.73
MS 33.96
MOS 42.92
MSI 62.80
MUR 50.89
NRG 28.75
DCM 15.94
NVR 1221.37
NBR 17.48
NBG 2.73
NFG 68.26
NGG 72.53
NOV 71.03
N 103.27
NYCB 15.51
NWL 35.14
NEM 21.63
NEE 98.09
NJ 15.99
NLSN 42.18
NKE 91.64
NTT 29.87
41.58
NI
NE 20.12
NBL 56.38
NOK 8.37
NMR 5.55
JWN 71.68
NSC 109.36
NU 48.45
NOC 130.79
NVS 90.21
NVO 45.80
NUE 52.20
NS 64.70
OGE 36.95
OKE 60.41
OKS 53.10
OXY 86.47
OII 63.93
OZM 10.96
OCR 66.30
OMC 69.20
ORCL 38.43
ORAN 14.80
61.06
IX
PCG 46.57
PNC 82.86
PKX 73.51
PPG 192.60
PPL 34.67
PVH 116.05
PKG 68.90
PLL 88.04
PANW103.67
PH 117.24
PRE 114.52
PSO 18.41
PBA 41.47
PNR 66.05
POM 27.13
PEP 94.62
PRGO154.81
PTR 121.13
PBR 11.16
PBR/A 11.49
PFE 29.03
PM 88.04
PHI 70.80
PSX 75.48
PNW 59.61
PXD 176.45
PBI 24.64
PAA 56.28
PAGP 27.79
PCL 41.35
PII 146.68
POT 33.77
PX 125.51
PCP 221.54
PFG 50.36
PG 85.95
PGR 26.11
PLD 40.76
69.53
PL
PRU 84.80
PUK 44.44
PEG 39.46
PSA 179.05
PHM 19.37
PBYI 245.25
QIHU 65.51
PWR 32.69
DGX 62.89
57.53
Q
RPM 43.35
RAX 36.57
RL 161.35
RRC 65.15
RJF 53.07
RTN 99.37
RLGY 39.93
45.26
O
RHT 56.17
ENL 44.90
RUK 64.15
REG 59.14
RGP 31.04
9.40
RF
RGA 81.04
RS 64.39

...
-0.45
-0.11
-0.63
-0.10
-0.33
0.97
0.94
0.17
1.27
-1.55
0.72
1.17
-0.11
0.23
-0.21
0.16
...
0.33
0.19
0.07
-0.09
-0.10
-0.35
-1.71
-0.54
0.08
-0.17
0.38
-0.13
-0.48
0.99
-0.18
0.67
-0.59
-0.75
-0.47
-1.97
-0.14
0.49
0.02
0.07
-0.18
1.24
0.31
0.15
0.54
-2.11
-0.11
1.67
0.10
0.27
0.14
0.06
-5.20
0.69
-0.16
0.09
0.45
0.06
0.41
-0.49
0.07
-0.29
-0.04
0.43
0.01
-1.50
0.63
-0.08
6.84
-0.76
0.13
-2.31
-0.11
0.11
0.14
0.35
0.34
0.57
1.87
-1.87
-1.41
-0.08
-0.30
-1.16
0.69
1.20
0.95
0.70
-0.03
-0.02
...
0.02
0.61
-0.63
-0.96
-0.46
-0.21
-0.36
-0.44
0.23
-1.26
-0.97
-0.12
16.48
-1.25
-0.18
-0.65
0.24
-2.49
-0.34
-0.04
0.25
-0.32
-0.27
-0.12
-0.12
0.74
0.20
-0.18
-0.46
-1.05
0.03
-0.05
0.48
-0.03
-0.14
...
0.06
0.03
-0.59
-0.83
0.13
-0.60
-0.07
-3.05
-1.51
-0.16
-0.15
-0.99
-0.30
0.03
-0.10
-0.60
0.34
-0.26
-3.25
0.14
-0.95
-0.78
0.20
-4.39
0.67
0.36
-0.02
-0.67
-0.88
0.03
0.02
-0.34
-2.44
-1.77
-1.97
-0.08
-0.02
-0.66
-1.01
0.44
-4.66
0.09
0.17
-0.17
0.10
0.50
-0.19
-2.21
-1.93
0.01
0.79
0.24
0.03
-0.02
0.22
-0.09
-0.11
3.08
-0.17
4.20
-2.68
-0.13
-0.87
-0.03
-0.96
0.47
1.10
-1.47
-0.13
1.25
0.24
0.29
0.15
0.84
1.11
0.40
-0.37
-0.04
0.65
-0.71
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RepSvcs
ResMed
ReynoldsAmer
RioTinto ADS
RobHalfIntl
RockTenn A
Rockwell
RockwellCollins
RckwdHldgs
RogerComm B
RoperInd
RoylBkCan
RylBkScotADS
RylCaribn
RylDutchShl A
RylDutchShl B
SAPADS
SKTelecomADS
SL GrnRlty
Safeway
Salesforce.com
SanofiADS
SantanderCnsmrUSA
Sasol
SCANA
Schlumbgr
SchwabC
ScrippsNetA
SeaDrill
SealedAir
SmpraEngy
ServiceNow
SesaSterliteADS
ShawCom B
SherwinWil
ShinhanFinADS
SignetJeweler
SilverWheaton
SimonProp
SinShngPet ADS
SmthNphw ADS
Smucker
SnapOn
ScQuim ADS
SonyADS
Southern
SoCopper
SowestAir
SowestEngy
SpectraEnergy
SpectraEngyPtnr
SpiritAerosys A
Sprint
StJudeMedical
StanleyBlDck
StrwdHtlRsrt
StarwoodPrTr
StateSt
Statoil ADS
STMicroelec
Stryker
SumitomoMitsADS
SunLfFnl
SuncorEngy
SunEdison
SunocoLgst
SunTrustBk
SynchronyFinancial
Syngnta ADS
Sysco
TD Ameritrade
TEConnectivity
TELUS
TIM Partic ad
TJX
T-MobileUS
TRW AutomtHldg
TableauSoftware
TaiwanSemi
TalismnEngy
TargaResources
TargaResPrtnr un
Target
TaroPharm
TataMtrs ADS
TeckResourcesB
TlcmArg ADS
TelItalia ADS
TelItalia ADS A
TelefonicaBrasADS
Telefonica
TelkomIndo
Tenaris ADS
TenetHlthcr
Teradata
Ternium ADS
Tesoro
TevaPharmADS
Textron
ThermoFisherSci
ThomsReutCorp
3M
Tiffany
TimHortons
TimeWarnerCbl
TimeWarner
Toll Bros
Torchmark
TorntoDomn
Total ADS
TotlSysSvc
TowersWatson A
ToyotaMtr ADS
TransCan
TransdigmGrp
Transocean
TravelersCos
TrinityIndustries
Turkcell ADS
TurquoiseHillRscs
Twitter
TycoInt
TysonFood A
UBS
UDR
UGI
Ultrapar ADS
UnderArmour A
Unilever NV
Unilever
UnPacific
UnitedContlHldgs
UtdMicro ADS
UtdParcel B
UnitedRentals
US Bcp
US Steel
UnitedTech
UtdHlthGp
UniversalHealthB
UnumGroup
VF
Vale ads
ValeantPharmIntl
ValeroEngy
Valspar
Vantiv
VarianMed
Ventas
VeoliaEnvr ADS
Verizon
VermilionEnergy
VipshopHldgsADS
VISA ClA
VMware
Vornado
VoyaFinancial
VulcanMat
WABCO Hldg
W.P.Carey
Wabtec
Walgreen
WalMart
WsteConn
WasteMgt
Waters
WeatherfordIntl
Wellpoint
WellsFargo
WesternGasEqtyPtrs
WstrnGasPrtnrs
WesternUnion
WestlakeChemical
WpacBk ADS
Weyerhsr
Whirlpool
WhiteWaveFoods
WhitingPete
Williams
WillmSnoma
WillisGrp
WiproADS
WI Engy
WooriFinanceADS
Workday
WyndhmWldwd
XL Group
XcelEngy
Xerox
Xylem Inc.
YPF ADS
Yanzhou ADS
YumBrands
ZayoGroupHoldings
Zimmer
Zoetis

RSG 39.34
RMD 51.55
RAI 62.05
RIO 48.41
RHI 51.06
RKT 49.39
ROK 107.94
COL 80.22
ROC 75.22
RCI 38.11
ROP 150.94
RY 70.32
RBS 11.65
RCL 63.83
RDS/A 70.45
RDS/B 73.86
SAP 65.41
SKM 28.67
SLG 112.73
SWY 34.09
CRM 59.11
SNY 52.82
SC 17.98
SSL 50.08
SCG 53.19
SLB 93.52
SCHW 26.41
SNI 75.71
SDRL 22.61
SEE 32.88
SRE 107.76
NOW 64.09
SSLT 16.09
SJR 25.26
SHW 225.68
SHG 45.15
SIG 116.84
SLW 19.35
SPG 174.19
SHI 30.21
SNN 31.77
SJM 103.14
SNA 127.95
SQM 22.80
SNE 17.48
SO 47.38
SCCO 29.00
LUV 34.05
SWN 31.10
SE 38.71
SEP 54.03
SPR 38.17
6.04
S
STJ 60.42
SWK 89.55
HOT 81.04
STWD 22.38
STT 72.36
STO 23.08
STM 6.95
SYK 84.38
SMFG 7.48
SLF 34.65
SU 33.95
SUNE 18.70
SXL 47.05
STI 37.85
SYF 26.53
SYT 60.96
SYY 38.24
AMTD 31.31
TEL 56.36
TU 35.58
TSU 22.60
TJX 62.83
TMUS 27.99
TRW 101.11
DATA 77.71
TSM 21.36
TLM 6.22
TRGP126.31
NGLS 64.03
TGT 61.56
TARO149.19
TTM 44.86
TCK 15.43
TEO 22.07
10.41
TI
TI/A 8.27
VIV 18.29
TEF 14.35
TLK 46.51
38.71
TS
THC 57.49
TDC 40.63
TX 20.12
TSO 65.83
TEVA 54.00
TXT 38.89
TMO 118.00
TRI 37.11
MMM149.56
TIF 94.43
THI 79.65
TWC 140.60
TWX 79.27
TOL 32.14
TMK 51.35
TD 48.25
TOT 56.61
TSS 30.66
TW 105.18
TM 114.34
TRP 48.29
TDG 182.65
RIG 28.52
TRV 98.87
TRN 35.08
TKC 14.00
TRQ 3.10
TWTR 48.56
TYC 41.40
TSN 38.80
UBS 16.23
UDR 29.55
UGI 36.63
UGP 19.33
UA 64.71
UN 37.66
UL 39.43
UNP 114.79
UAL 51.73
UMC 1.99
UPS 102.25
URI 106.16
USB 40.96
36.30
X
UTX 104.19
UNH 92.13
UHS 108.42
UNM 34.13
VFC 66.96
VALE 10.58
VRX 130.56
VLO 48.36
VAL 79.08
VNTV 32.32
VAR 82.01
VTR 67.40
VE 16.68
VZ 49.42
VET 56.92
VIPS 210.66
213.41
V
VMW 83.96
VNO 108.09
VOYA 38.06
VMC 59.77
WBC 94.27
WPC 65.56
WAB 79.07
WAG 63.11
WMT 76.59
WCN 49.15
WM 48.12
WAT 108.16
WFT 16.25
WLP 120.34
WFC 51.31
WGP 59.31
WES 72.95
WU 16.35
WLK 69.20
WBK 30.29
WY 34.03
WHR 157.40
WWAV 36.06
WLL 57.10
WMB 53.42
WSM 64.47
WSH 41.09
WIT 11.69
WEC 48.69
WF 34.52
WDAY 89.58
WYN 76.44
XL 33.12
XEL 32.83
XRX 12.82
XYL 35.02
YPF 31.93
YZC 7.78
YUM 69.64
ZAYO 23.02
ZMH 104.98
ZTS 36.57

0.10
-0.47
0.50
-0.63
0.22
-1.10
-1.37
1.10
-0.10
-0.37
-0.24
-0.30
-0.16
-0.72
-0.45
-0.23
-0.27
0.83
0.56
-0.03
-0.46
-1.20
-0.01
-1.29
-0.14
-3.72
-0.28
-0.47
-1.08
-0.62
-0.10
-1.36
-0.27
0.37
-3.23
1.09
1.01
-0.39
1.33
-1.03
-0.07
0.80
-0.29
-0.82
-0.24
-0.03
-0.26
0.18
-0.54
-0.19
0.59
0.14
-0.04
-0.05
-0.57
1.02
0.11
0.48
-0.63
-0.08
0.16
-0.06
-0.21
-0.66
-0.17
-0.29
0.44
0.42
-0.09
0.20
...
0.09
0.33
-0.17
0.75
-0.13
0.36
-0.19
0.18
-0.30
-1.03
0.37
-0.01
-0.81
-0.73
-0.44
0.26
-0.13
-0.08
-0.63
-0.14
-1.30
-0.31
-0.73
-0.06
-0.62
0.15
0.38
0.13
0.10
0.16
0.97
-0.01
0.28
-2.38
0.50
-0.33
0.10
-0.11
-0.60
-0.26
-0.83
-0.17
-0.11
-0.19
-1.69
1.14
-0.46
-0.12
-0.02
-1.39
-0.19
0.06
-0.22
0.22
-0.14
-0.79
0.46
0.45
0.46
0.21
2.11
-0.02
1.66
-1.80
0.05
-0.62
0.37
0.49
-0.17
0.21
0.46
-0.58
1.43
-0.26
-1.32
0.24
1.27
0.43
0.01
0.65
-1.98
-2.93
-0.07
0.12
0.67
0.19
-1.48
-3.67
0.20
-0.22
0.46
0.21
0.16
0.16
-0.05
-0.91
0.13
0.11
-0.56
0.18
-0.12
-5.08
0.06
0.14
-1.22
-0.09
-4.56
0.18
0.09
0.51
0.13
0.07
1.19
0.07
0.12
0.37
-0.07
0.27
-0.19
-0.22
-0.04
-0.24
0.15
-0.31
-0.01

NASDAQ
Ansys
ARMHoldingsADS
ASML
ActivisionBliz
AdobeSys
AkamaiTch
s AlexionPharm
Alkermes
AlnylamPharm
Altera
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Stock

ANSS 75.81
ARMH 39.37
ASML 95.79
ATVI 18.99
ADBE 67.03
AKAM 55.29
ALXN190.55
ALKS 46.52
ALNY 92.91
ALTR 33.33
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s

s

s
s

t
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s

s

s

s

s

0.44
-0.24
0.73
-0.18
0.02
0.01
0.26
0.61
-0.93
0.17

Stock
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Amazon.com
Amdocs
Amerco
AmMov ADS A
AmerAirlinesGrp
AmeriCapAg
AmRealtyCapProp
Amgen
AnalogDevices
Apple
ApldMatl
ArchCapGp
Autodesk
ADP
AvagoTech
AvisBudget
B/EAerospace
Baidu ADS
BedBath
BiogenIdec
BioMrnPharm
BlackBerry
Broadcom
CA
CDW
CH Robinson
CME Group A
CadenceDsgn
Catamaran
Celgene
Cerner
CharterComms
ChkPntSftwr
CinnFnl
Cintas
CiscoSys
CitrixSys
CognizntTch A
Comcast A
Comcast spA
ConcurTch
CostcoWsale
CtripInt ADS
CubistPharm
DIRECTV
DISHNetworkClA
Dentsply
DiscComm A
DiskoveryComm
DollarTree
DunkinBrands
E Trade
EWBcp
eBay
ElectroArts
EndoInternational
Equinix
Ericsson
Expedia
ExpeditrInt
ExpressScriptsHldg
F5 Ntwk
FacebookClA
Fastenal
FfthThrd
FirstSolar
Fiserv
FlextronInt
FossilGroup
FrontierComms
Garmin
GileadSci
GolarLNG
Goodyear
GoogleA
GoogleC
GoPro
Grifols ADS
HDSupplyHoldings
HainCelestialGroup
Hasbro
HenrySchein
Hologic
JBHunt
HuntgBcsh
IACInteractv
IdexxLab
IcahnEnt
Illumina
Incyte
Intel
InterceptPharm
Intuit
IntutvSrgcl
Isis Pharma
JD.comADS
JazzPharma
KLA Tencor
KeurigGreenMtn
KraftFoodsGroup
LKQ
LamRsch
LibertyGlblPLCClC
LibertyGlobalClA
LibrtyInteractiveB
LibrtyInteractiveA
LibertyVenturesA
LibertyMediaA
LnclnElec
LinrTch
LinnEnergy
LululmnAthltc
MadisonSqurGarden
MarriottInt A
MarvellTch
Mattel
MaximIntgt
Medivation
MelcoCrwn ADS
MemorialResDev
MercadoLibre
Methanex
MicrochpTch
MicronTch
Microsoft
MondelezIntlClA
MonsterBeverage
Mylan
NXP Semi
Nasdaq OMX Grp
Navient
NetApp
NeteaseADS
Netflix
NewsCorpClA
NewsCorpClB
NrthnTrust
NorwegianCruise
NVIDIA
OReillyAuto
OldDomFrght
OpenText
Paccar
Paychex
Petsmart
Phrmacyclcs
PilgrimPride
PricelineGroup
Qiagen
Qualcomm
RangldRes ADS
RegenPharm
RossStr
Ryanair ADS
SBA Comm
SEI Inv
SVB Fin
SalixPharm
SanDisk
SeagateTechnology
Shire ADS
SigmaAldr
SignatureBk
SiriusXMHoldings
SkywrkSol
SolarCity
Splunk
Staples
Starbucks
SteelDyn
Stericycle
Stratasys
Symantec
Synopsys
TRowePrice
TeslaMotors
TX Instr
TractrSupply
TrimbleNav
TripAdvisor
tw telecom
21stCenturyFoxClA
21stCenturyFoxClB
UltaSalon
UnitedTherapeutics
VeriSign
VerskAnltcCl A
VertxPharm
Viacom A
Viacom B
VimpelCom
Vodafon ADS
WPPADS
WstnDgtl
WholeFoods
WindstreamHoldings
WynnResorts
Xilinx
Yahoo
Yandex
ZionsBcp
Zynga

AMZN289.97 2.91
DOX 46.60 0.37
UHAL265.41 0.20
AMOV 23.70 0.20
AAL 39.91 0.09
AGNC 23.20 0.18
ARCP 12.48 0.13
AMGN148.20 0.94
ADI 46.62 -0.23
AAPL105.11 -0.11
AMAT 21.04 0.05
ACGL 56.11 0.43
ADSK 54.77 0.32
ADP 76.47 0.27
AVGO 81.57 -0.28
CAR 53.61 -0.03
BEAV 74.29 -1.15
BIDU 219.92 -2.63
BBBY 65.79 0.55
BIIB 319.98 -1.69
BMRN 82.36 1.33
BBRY 10.40 0.14
BRCM 39.86 0.16
CA 28.09 -0.34
CDW 29.87 -0.09
CHRW 71.70 0.55
CME 81.98 -0.33
CDNS 17.35 0.15
CTRX 42.45 -0.35
CELG 103.10 -0.14
CERN 62.63 1.51
CHTR156.36 -1.45
CHKP 72.84 0.14
CINF 49.01 0.27
CTAS 71.27 0.05
CSCO 23.76 -0.02
CTXS 63.29 -0.30
CTSH 45.52 0.42
CMCSA 54.05 -0.21
CMCSK 53.90 -0.26
CNQR128.24 0.02
COST 130.92 0.48
CTRP 55.49 -1.63
CBST 71.94 1.01
DTV 83.99 -0.16
DISH 61.35 -0.85
XRAY 46.73 0.59
DISCA 36.52 -0.09
...
DISCK 36.19
DLTR 58.80 -0.14
DNKN 45.50 0.39
ETFC 21.09 -0.08
EWBC 34.90 0.16
EBAY 51.19 0.07
EA 36.87 0.52
ENDP 65.33 0.29
EQIX 191.96 -2.91
ERIC 11.46 -0.01
EXPE 80.38 -1.15
EXPD 41.29 0.37
ESRX 73.28 -0.37
FFIV 115.59 0.69
FB 80.28 -0.39
FAST 42.54 -0.13
FITB 19.15 0.03
FSLR 54.29 -2.15
FISV 66.12 0.08
FLEX 9.27 -0.06
FOSL 100.46 -0.30
FTR 6.33 0.05
GRMN 56.61 1.35
GILD 112.59 1.88
GLNG 51.90 -2.72
GT 20.61 -0.20
GOOGL549.88 0.98
GOOG540.77 0.99
GPRO 64.91 -7.00
GRFS 34.90 0.58
HDS 27.34 -0.34
HAIN102.76 0.26
HAS 57.31 -0.29
HSIC 117.89 0.07
HOLX 25.21 0.27
JBHT 78.28 0.94
HBAN 9.56 0.07
IACI 62.98 0.72
IDXX 138.76 3.56
IEP 102.91 0.66
ILMN191.31 2.19
INCY 57.46 2.39
INTC 33.20 0.02
ICPT 243.09 5.44
INTU 85.01 0.05
ISRG 477.71 -0.30
ISIS 45.86 0.86
JD 24.13 0.11
JAZZ 164.67 -1.79
KLAC 75.06 -0.84
GMCR143.28 -1.96
KRFT 56.92 0.09
LKQ 27.28 0.05
LRCX 75.06 -0.50
LBTYK 43.42 -0.09
LBTYA 44.73 -0.19
QVCB 25.40 -0.04
QVCA 25.41 0.10
LVNTA 32.30 -0.79
LMCA 46.53 0.07
LECO 67.93 -0.23
LLTC 40.82 -0.07
LINE 24.10 -1.25
LULU 41.51 0.11
MSG 65.78 1.02
MAR 70.26 0.97
...
MRVL 13.03
MAT 30.65 0.34
MXIM 28.52 -0.22
MDVN102.75 0.88
MPEL 25.16 -0.46
MRD 25.39 -0.65
MELI 109.73 -2.43
MEOH 56.39 -0.69
MCHP 41.17 0.13
MU 32.30 1.24
MSFT 45.91 -0.22
MDLZ 34.73 0.36
...
MNST 97.89
MYL 50.95 -0.27
NXPI 65.76 0.23
NDAQ 40.99 0.11
NAVI 18.84 -0.06
NTAP 40.55 -0.17
NTES 91.97 -0.77
NFLX 379.40 -5.62
NWSA 15.46 -0.27
NWS 15.07 -0.25
...
NTRS 63.64
NCLH 35.32 0.30
NVDA 18.49 0.01
ORLY 171.30 0.82
ODFL 70.91 0.65
OTEX 53.17 -0.06
PCAR 61.29 -0.11
PAYX 45.77 0.28
PETM 69.41 -0.04
PCYC 127.03 3.35
PPC 26.73 0.05
PCLN 1134.26 -4.17
QGEN 23.11 0.27
QCOM 75.84 -0.16
GOLD 63.30 -1.39
REGN407.16 4.66
ROST 80.62 0.12
RYAAY 55.24 1.44
SBAC112.31 0.74
SEIC 37.02 -0.04
SIVB 104.47 0.76
SLXP 137.84 -2.58
SNDK 89.25 0.49
STX 58.74 0.38
SHPG195.87 1.38
SIAL 134.90 -0.17
SBNY117.24 0.74
SIRI 3.35 -0.02
SWKS 54.86 -0.18
SCTY 53.17 -1.08
SPLK 62.55 -0.69
SPLS 12.46 -0.04
SBUX 75.97 0.16
STLD 21.89 -0.42
SRCL 123.14 0.09
SSYS 116.25 -1.28
SYMC 24.25 0.27
SNPS 39.85 -0.08
TROW 78.14 0.30
TSLA 221.67-13.57
TXN 47.95 0.38
TSCO 71.86 0.19
TRMB 29.64 0.04
TRIP 86.93 -1.32
TWTC 40.42 1.28
FOXA 33.77 0.42
FOX 32.65 0.41
ULTA 117.72 0.37
UTHR133.15 0.80
VRSN 58.64 0.09
VRSK 62.46 0.59
VRTX111.59 1.68
VIA 72.06 0.07
VIAB 71.89 0.28
5.94 -0.07
VIP
VOD 31.89 -0.37
WPPGY 95.38 0.22
WDC 92.95 1.27
WFM 38.45 0.74
WIN 10.13 -0.08
WYNN183.67 -1.05
XLNX 43.12 -0.08
YHOO 44.70 1.20
YNDX 27.44 -0.34
ZION 27.65 0.12
ZNGA 2.38 0.01

NYSE MKT
BrtAmTb ADS
CheniereEgy
CheniereEngyPtnr
CheniereEnPtrsHldg
ImpOil

BTI
LNG
CQP
CQH
IMO

109.62
70.64
31.20
23.92
45.40

0.44
-2.26
-0.33
0.08
-0.47

Composite

MAGENTA
BLACK
CYAN
YELLOW
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Legal Notice
If you purchased Shell Eggs or Egg Products produced

B U S I N ES S

in the United States directly from any producer from

January 1,

2000 through July 30, 2014, you could be a

Class Member in a proposed class action settlement.
This legal notice is to infonn you of proposed Settlements between Plaintiffs
and Defendants Midwest Poultry Services. LP ("Midwest'"), National Food
Corporation ("NFC'). and United Egg Producers/United States Egg Marketers
("UEP/USEM"), reached in the class action lawsuit, In re Processed Egg Products
Antitrust Litigation, Case No. 08-md-02002, pending in the United States District
Coun for the Eastern District of Pennsylvania, and also to infonn you of a second
amendment to the Sparboc Settlement.
Who Is Included in the Settlements & Second Sparboe Amendment?

The Settlement "Classes" include all persons and entities in the United States
that purchased Shell Eggs and Egg Products, in the United States directly from
any producer from January I, 2000 through July 30, 2014. Due to the recent
Settlements. the prior Sparboe Settlement is amended to add to the Sparboe
Settlement Class direct purchases of Shell Eggs and Egg Products from
March I, 2014 through July 30, 2014, expanding the Class Period to make it
comparable to the more recent Settlement Classes.
What Is this case about?

Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs
and Egg Products. which raised the price of Shell Eggs and Egg Products and,
therefore, violated the Shennan Antitrust Act, a federal statute that prohibits
agreements that unreasonably restrain competition. The settling Defendants deny
all of Plaintiffs' allegations.
What do the Settlements provide?

Under the settlements, Plaintiffs will release all claims against Midwest, NFC
and UEP/USEM. In exchange, Midwest will pay $2.5 million; NFC will pay
$1 million; and UEP/USEM will pay $500,000. into a settlement fund for the
benefit of the Classes. Plaintiffs also will receive documents and infonnation that
Plaintiffs' attorneys believe will aid in their analysis and prosecution of this Action.

What does the Sparboe Settlement provide?

There is no monetary relief under the Sparboe Seulemenl. Sparboe
to provide substantial and immediate cooperation to Plaintiffs,
the Coun already found conferred substantial benefits upon the
The second amendment merely confonns the Sparboc Class to the
Settlement Classes.

agreed
which
Class.
recent

What do I do now?

If you are a Class Member your legal rights are affected. and you now have a
choice to make.
Partjcipate in the Settlements: No action is required to remain pan of the recent
Settlements or the amended Sparboe Settlement. If the Coun grants final approval
lo the Settlements and the Second Sparboe Amendment, they will be binding upon
you and all other Class Members. By remaining pan of the Seulements, you will
give up any potential claims that you may have against Midwest, NFC. UEP/
USEM and Sparboe relating 10 the claims alleged in this lawsuit. You may be
eligible to receive a settlement payment at a future date.
Ask to be excluded: If you wish 10 exclude yourself from the Sparboe Settlement
as amended (if you had no purchases before March I , 2014) and/or the recent
Settlements and wish 10 retain your rights to pursue your own lawsuit relating to
the claims alleged in this lawsuit. you must fonnally exclude yourself from the
Classes by sending a signed letter 10 the Claims Administrator postmarked on or
before March 6. 2015.
Object: You may notify the Coun that you object 10 the recent Settlements and/
or Second Sparboe Amendment by mailing a statement of your objection(s)
to the Court. Plaintiffs' Counsel. and Defense Counsel postmarked by
March 6. 2015. Detailed instructions on how 10 panicipate. opt out or object are
on the settlement website.
Who represents you?

The Coun appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC;
Michael D. Hausfeld ofHausfeld LLP; Stanley D. Bernstein ofBernstein Liebhard
LLP; and Stephen D. Susman of Susman Godfrey LLP as Interim Co- Lead Class
Counsel. You do not have 10 pay them or anyone else to panicipate. You may hire

your own Jawyer at your own expense.

When will the Court decide whether to approve the Settlements and/or the
Second Sparboe Amendment?
At 9:30 a.m. on May 6, 2015. at the United States District Coon, James A. Byrne
Federal Courthouse, 60 I Market Street, Philadelphia, PA I 9 I 06, the Coun will
hold a hearing to detennine the fairness and adequacy of the recent Settlements
and the Second Sparboe Amendment, and consider any motion for an award of
attorneys· fees and incentive awards and reimbursement of litigation costs. You
may appear at the hearing, but are not required 10 do so.
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Please note that the Coun may change the date and/or time of the Fairness Hearing.
Settlement Class members are advised 10 check www.eggproduct.ssettlement.com
for any updates.
How can I learn more?

This notice is only a summary.
www.eggproductssettlement.com.

For

more

infonnation.

www.eggproductssettlement.com
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Legal Notce
If you purchased Shell Eggs or Egg Products produced
in the United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class acton setlement.

STORESPOTLIGHT
Handy Mart

This legal notice is to inform you of proposed Settlements between Plaintiffs and
Defendants Midwest Poultry Services, LP (“Midwest”), National Food Corporation
(“NFC”), and United Egg Producers/United States Egg Marketers (“UEP/USEM”),
reached in the class action lawsuit, In re Processed Egg Products Antitrust Litigation,
Case No. 08-md-02002, pending in the United States District Court for the Eastern
District of Pennsylvania, and also to inform you of a second amendment to the
Sparboe Settlement.
Who is included in the Setlements & Second Sparboe Amendment?
The Settlement “Classes” include all persons and entities in the United States that
purchased Shell Eggs and Egg Products, in the United States directly from any
producer from January 1, 2000 through July 30, 2014. Due to the recent Settlements,
the prior Sparboe Settlement is amended to add to the Sparboe Settlement Class
direct purchases of Shell Eggs and Egg Products from March 1, 2014 through July
30, 2014, expanding the Class Period to make it comparable to the more recent
Settlement Classes.
What is this case about?
Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs and Egg
Products, which raised the price of Shell Eggs and Egg Products and, therefore,
violated the Sherman Antitrust Act, a federal statute that prohibits agreements
that unreasonably restrain competition. The settling Defendants deny all of
Plaintiffs’ allegations.
What do the Setlements provide?
Under the settlements, Plaintiffs will release all claims against Midwest, NFC
and UEP/USEM. In exchange, Midwest will pay $2.5 million; NFC will pay $1
million; and UEP/USEM will pay $500,000, into a settlement fund for the beneft
of the Classes. Plaintiffs also will receive documents and information that Plaintiffs’
attorneys believe will aid in their analysis and prosecution of this Action.
What does the Sparboe Setlement provide?
There is no monetary relief under the Sparboe Settlement. Sparboe agreed to provide
substantial and immediate cooperation to Plaintiffs, which the Court already found
conferred substantial benefts upon the Class. The second amendment merely
conforms the Sparboe Class to the recent Settlement Classes.
What do I do now?
If you are a Class Member your legal rights are affected, and you now have a choice
to make.
Participate in the Settlements: No action is required to remain part of the recent
Settlements or the amended Sparboe Settlement. If the Court grants fnal approval
to the Settlements and the Second Sparboe Amendment, they will be binding upon
you and all other Class Members. By remaining part of the Settlements, you will give
up any potential claims that you may have against Midwest, NFC, UEP/USEM and
Sparboe relating to the claims alleged in this lawsuit. You may be eligible to receive a
settlement payment at a future date.
Ask to be excluded: If you wish to exclude yourself from the Sparboe Settlement
as amended (if you had no purchases before March 1, 2014) and/or the recent
Settlements and wish to retain your rights to pursue your own lawsuit relating to the
claims alleged in this lawsuit, you must formally exclude yourself from the Classes
by sending a signed letter to the Claims Administrator postmarked on or before
March 6, 2015.
Object: You may notify the Court that you object to the recent Settlements and/or
Second Sparboe Amendment by mailing a statement of your objection(s) to the Court,
Plaintiffs’ Counsel, and Defense Counsel postmarked by March 6, 2015. Detailed
instructions on how to participate, opt out or object are on the settlement website.
Who represents you?
The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC; Michael
D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein Liebhard LLP; and
Stephen D. Susman of Susman Godfrey LLP as Interim Co- Lead Class Counsel. You
do not have to pay them or anyone else to participate. You may hire your own lawyer
at your own expense.
When will the Court decide whether to approve the Setlements and/or the
Second Sparboe Amendment?
At 9:30 a.m. on May 6, 2015, at the United States District Court, James A. Byrne
Federal Courthouse, 601 Market Street, Philadelphia, PA 19106, the Court will hold
a hearing to determine the fairness and adequacy of the recent Settlements and the
Second Sparboe Amendment, and consider any motion for an award of attorneys’ fees
and incentive awards and reimbursement of litigation costs. You may appear at the
hearing, but are not required to do so.
Please note that the Court may change the date and/or time of the Fairness Hearing.
Settlement Class members are advised to check www.eggproductssettlement.com for
any updates.
How can I learn more?
This notice is only a summary.
www.eggproductssettlement.com.

For

more

information,

www.eggproductssetlement.com
180 Convenience Store News | OCTOBER 2014 | WWW.CSNEWS.COM

visit

The two prototype stores that have opened to date emphasize fresh
food and have a lower merchandising profile.

chain — one with a more open feel, lower merchandising profile, larger emphasis on fresh food to go and a
bigger focus on beverages to go.
“Opening these stores was a big deal for us. We
don’t do that a lot,” Noonan told Convenience
Store News.
A third prototype store will open next year, and
Handy Mart also has its first retrofit design in progress. As of early September, the retrofit was expected
to be completed in 45 days.
Handy Mart is anxious to conduct more surveys
to glean valuable shopper insights and continually
improve its business. Noonan was originally thinking of doing another one this August, one year since
the original survey, but decided against it since
not all of the new store operating procedures have
been implemented yet. The retailer is now looking
at spring or summer 2015 to conduct a follow-up
shopper survey.
“We haven’t finished all of the action items from
the results of the first survey,” he said. “However, we
know we want to keep doing [shopper surveys].” CSN
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Legal Notice

If you purchased Shell Eggs or Egg Products produced
in the United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class action settlement.
This legal notice is to inform you ofproposed Settlements between Plaintiffs and Defendants
Midwest Poultry Services, LP ("Midwest"), National Food Corporation ("NFC"), and
United Egg Producers/United States Egg Marketers ("UEP/USEM"), reached in the class
action lawsuit, In re Processed Egg Products Antitrust Litigation, Case No. 08-md-02002,
pending in the United States District Court for the Eastern District of Pennsylvania, and also
to inform you of a second amendment to the Sparboe Settlement.
Who is incl.YJied in the Settlements & Second Sparboe Amendment?
The Settlement "Classes" include a!! persons and entities in the United States that purchased
Shell Eggs and Egg Products, in the United States directly from any producer from
January l, 2000 through July 30, 2014. Due to the recent Settlements, the prior Sparboe
Settlement is amended to add to the Sparboe Settlement Class direct purchases of Shell
Eggs and Egg Products from March l , 2014 through July 30, 2014, expanding the Class
Period to make it comparable to the more recent Settlement Classes.
What is this case about?
Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs and Egg
Products�which raised the price of She!! Eggs and Egg Products and, therefore, violated the
Sherman Antitrust Act, a federal statute that prohibits agreements that unreasonably restrain
competition. The settling Defendants deny all of Plaintiffs' allegations.
What do the Settlements provide?
Under the settlements, Plaintiffs will release all claims against Midwest, NFC and UEP/
USEM. In exchange, Midwest will pay $2.5 million; NFC will pay $I million; and_ UEP/
USEM will pay $500,000, into a settlement fund for the benefit of the Classes. Plaintiffs
also will receive documents and information that Plaintiffs' attorneys believe will aid in
their analysis and prosecution of this Action.
What does the Sparboe Settlement provide?
There is no monetary relief under the Sparboe Settlement. Sparboe agreed to provide
substantial and . immediate cooperation to Plaintiffs, which the Court already found
conferred sutistantial benefits upon the Class. The second amendment merely conforms the
Sparboe Class to the recent Settlement Classes.
What do I do now?
If you are a Class Member your legal rights are affected, and you now have a choice
to make.
Participate in the Settlements: No action is required to remain patt of the recent
Settlements or the amended Sparboe Settlement. If the Court grants final approval to the
Settlements and the Second Sparboe Amendment, they will be binding upon you and aU
other Class Members. By remaining part of the Settlements, you will give up any potential
claims that you may have against Midwest, NFC, UEP/USEM and Sparboe relating to the
claims alleged in this lawsuit. You may be eligible to receive a settlement payment at a
future date.
Ask to be excluded: If you wish to exclude yourself from the Sparboe Settlement as
amended (ifyou had no purchases before March l, 2014) and/or the recent Settlements and
wish to retain your rights to pursue your own lawsuit relating to the claims alleged in this
lawsuit, you must formaHy exclude yourself from the Classes by sending a signed letter to
the Claims Administrator postmarked on or before March 6, 2015.
Object: You may notify the Court that you object to the recent Settlements and/or Second
Sparboe Amendment by mailing a statement of your objection(s) to the Comt, Plaintiffs'
Counsel, and Defense Counsel postmarked by March 6, 2015. Detailed instructions on how
to participate, opt out or object are on the settlement website.
Who represents you?
The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC; Michael D.
Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein Liebhard LLP; and Stephen
D. Susman of Susman Godfrey LLP as Interim Co� Lead Class Counsel. You do not have to
pay them or anyone else to participate. You may hire your own lawyer at your own expense.
When will the Court decide whether to approve the Settlements and/or the Second
Sparboe Amendment?
At 9:30 a<m. on May 6, 2015, at the United States District Court, James A. Byrne Federal
Courthouse, 601 Market Street, Philadelphia, PA 19106, the Court will hold a hearing to
determine the fairness and adequacy of the recent Settlements and the Second Sparboe
Amendment, and consider any motion for an award of attorneys' fees and incentive awards
and reimbursement of litigation costs. You may appear at the hearing, but are not required
to do so.
Please note that the Court may change the date and/or time of the Fairness Hearing.
Settlement Class members are advised to check www.e0gproductssettlement.com for
any updates.
How can I learn more?
This
notice
is
only
a
www.eogproductssettlement.com.

summary.

For

more

information,

www.eggproductssettlement.com

visit

continued from page 45

to refer them to other cities, keeping business within
the brand."
In Meriden, Connecticut, Four Points' weekly
employee presence may include sales reps, the office
manager, the F&B directq,r, and/or a general manager,
who personally pour beers. GM Yvonne deAngeli
Fontanez believes the informal environment offers
guests the chance to comfortably socialize with staff
away from.,the front desk, enticing them to share their
likes and dislikes. Positive comments regarding Brews
& BBQ are racking up, and the reception has secured
small-scale, but specific, wins-luring business travel
ers from a nearby competitor or spurring them to
rearrange plans just to experience the reception. "It's
become a great sales tool and offers bonding time with
guests," deAngeli-Fontanez asserts.
Indeed, chatting with guests is crucial, engaging them
to find out what Four Points can improve upon, pinpoint
ing additional business opportunities, and introducing
the hotel team. Meanwhile, guests in Meriden discover
what the hotel offers, so they're more likely to segue from
the reception to the onsite sports bar and grill.
DeAngeli-Fontanez advertises the program through
invitations in key packets, then brands the event with
koozies, buttons, coasters, glasses, and aprons. In
Asheville, Best Brews is advertised through _PowerPoint
presentations on two TV screens in the lobby, a popup banner at the front desk, and staff communication.
"Everyone's eyes get huge when they hear about it; they
love getting a taste of Asheville right here," says Bryant.
"And most guests prefer free beer to breakfast any day."
At Four Points by Sheraton Manhattan Chelsea in
New York, first-timers appreciate feeling welcomed in
a big-city environment, while return travelers enjoy
F&B freebies without having to leave the hotel, says
GM Lee Berthelsen-Leon. He attends the receptions,
serving guests personally, and F&B is supplied by a
third-party operator.
"It's more costly, but worth it for what we get: more
time with guests," Berthelsen-Leon says. "We learn
how to do better, find more business, and create con
versation in a more meaningful way. It's a nice sur
prise and a major goodwill opportunity." l@I
Tracy Morin is a freelance writer and editor based in
Oxford, Mississippi.
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Gettir1g

enga�1ed
Three brands with highly active social media
fans share their relationship-building tactics
BY RON RUGGLESS
s the influence ofsocial media
_
A continues
to grow, restaurant
companies are finding it bas
moved beyond a simple marketing
tool to become the focal point of a
compatt)ls entire customer relation
ship management strategy. Some
organi1.ations currently outperform
on this front
Whataburger, Potbelly Sandwich
Shop and Legal Sea Foods are
among the restaurant chains that
have consistently excelled in incor
porating social marketing strategy
into their operations. according to
the NRN Social 200.
The 'RN Social 200, a real-time
ranking of the social media activi
ties of tl1e nation's largest restau•
rant chains, quantifies brand efforts
and consumer engagement through
data provided by social analytics
firm Sprinklr.
At the end of the 1hird quarter,
the brands with the highest Engage
ment Ratio rankings tended 10 be
4

smaller, regional groups. The En
gagement Ratio figure measures all
social activity, such as Tweets, likes,

comments, share.i; and @mentions

against a br.md's overaU audience.
On that measure, San An1onio,
Texas-based Whataburger ranked
No. I, followed by: Chicago-based
Po!bclly at No. 2: Dedham, Mass.•
based Papa Gino's al No. 3: Bos1on
ba.sed Legal Sea Foods al No. 4; and
Bonefish Grill, owned by Tampa,
Fla.-based Bloomin' Brands Inc.,
al No. 5.
Whatabu rger finessed its way
10 the 1op Hl>OI in the engagement
rankings by employing a social
media strat<,gy that weighs exisling
fans \\1th new customers.
San Antonio. Texas-based
Whataburg,er has a total audie,1ce
of 1.9 million across three major
social-media platforms, including
Facebook, 1\,�tter and Linkedln.
The brand, •which has restaurants in
ID states, has minimal presene< on
Google+ ,md YouTube.

Loyalty goes mobile
App-based rewards programs improve guest
experience, capture valuable customer data
Story begins on page 10

CONTINUED ON PAGE 14
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legal Norice

If you purchased Shell Eggs or Egg Products
produced in the United States directly from any
producer from January 1, 2000 throu1�h
July 30, 2014, you could be a Class Member
in a proposed class action settlement,
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Survey: Never Ending PaSlta Pass
hurts Olive Garden's brand image
BY RON RUGGLESS
live Garden's prom!ltiun of ils Never Ending

O Pa.1ta Pass last month may have unwillingly

negative customer experiences and ·spreading
the 1,·calth around a bit,� Manilli said.
"lf !Olive Gorden! were 10 do this neJ<l year,•
he said, "they would think ab!lut some of the
thing., that music or sports venues might do 10
try to limit some ofthi,.
"There mighl be more of• lead time for when
the passes become a\'ailable "' people can plan,"

soured brand perceptions among the gen
eral public,according to a new survey by market
resc,rch firm YouGov Brandlndcx.
Olive Gorden, offa - •n option for cnJless
pasta for seven weeks, priced al
S I 00 - dro,·c ad •"·aren� and
word.of-mouth scores among ca
su:11 doncrs, Brandlndcx sa,d. But
'1'ffl tib>ul 1Nt PMla Pe:n, bout t!W11 Patta PIIIS.,. � your t,o,\8
di�content Q\'Cr the limited num
tcr'lg'171Cl101 runeeDoutW' P1SlaP11N torl1t\lrlCOtow.,one!Rl.iol;.
ber of passes "brought the embat
l'ltlp�flfrlpr,t!�
tled chain 10 its lowest consumer
perception levels In more than
two montM." the rep0r1 s.iid.
An Olive GnrJen spoke$man
said Tuesday �le company 113d no
comment on lhe YouGov Brand
lodcx report.
The 1.000 Never Ending Past.,
Passes sold out withtn 45 minutes
of their Sept. 8 onlioe release.
Some passes were given aw,y
on social media, including Face·
book, through the ,1ar1 of Olive
Gorden's Never Ending Pasta
Bowl promotion on S<pt. 22.
Customers expressed frustra
tion with the onlinc sales and
in learning that the passes w�re

__

non-1ra05ferrable.
Brandlndex, which reseorches
cooisumcr brand perception in
weekday intenoews, found the
840-unit di,;sion of Orlando,
Fla. b,sed Oordcn ReSl3urants
Inc. had lost recent gains ii h,J The 1,<XXl Wliimiled-pasta passes sold out wi1hin 45 minu1es of
111ade over the summer in the their release. Olive Garden gaw some auvay through its Facebook
"purchase consideration• metric. page as well, but the scarcity left many consumers frustrated.
Since mid July, BranJloJe.x
he said "Maybe tliey have certain people who
said Olive Garden worked its way up from 4-0
percent of casual diners sa)ing they would con
are regular customtrs get early nolificntion so
sider the chain the next time they were dining
the)' migbl be in a special drawing before passes
out lo 48 percent just prior to the pasta promo
become available to cvc,rybod)', Maybe there's a
way lo control the way the passes are given out,
Lion announced on Sept. 8. Scores are based on a
100-percenl sc:ile.
rather than all al once ,,,•here the)' sell out in 15
minutes."
By Sept. 25, Olive Garden's Brandlndex gaons
Manilli also suggested a brand could scll 50
in "purchase consideration• had slipped back lo
40 percenL
of the passes a day for a week or two "10 try 10
While the purchase consideration metric had
lengthen the demand." and lessen "the flood" of
fallen, Braodlodex s.iid Olive Garden's other
initial applic:tnlS.
melrics remained above the averages for major
Brandlndex said I 5,000 rnsual-dining cus
casual-dining chains, even despite the brand's tomers were intcn1cwcd for this research, ,,ith
negntive publicity surrounding the Darden a margin of error of pl us or minus 1.4 percent.
corporal< proxy battle with aC1ivist investors,
Respondents were drawn from an onllnc panel
and an ongoing brand overhaul dcsigncJ to im
of two million people, the company said. All re
spondents were 18 or ol,Jer and had eaten at a co
prove sales.
Ted Manillo, chief executive of YouGov sual-dinong restaurant in the past three monlhs.
llramllndcx, sa1J the Brand Index saw mllcction
YouGov BrandIndex said Olive Gorden b nol
paints in the ,lata "right around the time that the
achent. ■
promotion was launched."
ro11<1/d.r11gg/es5<wpc11to11.w1,o
Br�nds do have options for avoiding similar

,,..
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legal Notice

If you purchased Shell Eggs or Egg Products produced in the
United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class action settlement.
This legal notice is_to info1m you of proposed Settlements between Plaintiffs and Defendants
Midwest Poultry Services, LP ("Midwest"), National Food Corporation ("NFC"), and
United Egg Producers/United States Egg Marketers ("UEP/USEM"), reached in the class
action lawsuit, In re Processed Egg Products Antitrust Litigation, Case No. 08-md-02002,
pending in the United States District Court for the Eastern District of Pennsylvania, and also
to inform you of a second amendment to the Sparboe Settlement.
Who is included in the Settlements & Second Sparboe Amendment?

The Settlement "Classes" include all persons and entities in the United States that purchased
Shell Eggs and Egg Products, in the United States directly from any producer from
January I, 2000 through July 30, 2014. Due to the recent Settlements, the prior Sparboe
Settlement is amended to add to the Sparboe Settlement Class direct purchases of Shell
Eggs and Egg Products from March 1 , 2014 through July 30, 2014, expanding the Class
Period to make it comparable to the more recent Settlement Classes.
What is this case about?

Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs and Egg
Products, which raised the price of Shell Eggs and Egg Products and, therefore. violated the
Sherman Antitrust Act, a federal statute that prohibits agreements that unreasonably restrain
competition. The settling Defendants deny all of Plaintiffs' allegations.
What do the Settlements provide?

Under the settlements, Plaintiffs will release all claims against Midwest, NFC and UEP/
USEM. In exchange, Midwest will pay $2.5 million; NFC will pay $.1 million; and UEP/
USEM will pay $500,000, into a settlement fund for the benefit of the Classes. Plaintiffs
also will receive documents and information that Plaintiffs' attorneys believe will aid in
their analysis and prosecution of this Action.

What does the Sparboe Settlement provide?

There is no monetary relief under the Sparboe Settlement. Sparboe agreed to provide
substantial and immediate cooperation to Plaintiffs, which the Court already found
conferred substantial benefits upon the Class. The second amendment merely conforms the
Sparboe Class to the recent Settlement Classes.
What do I do now?

If you are a Class Member your legal rights are affected, and you now have a choice
to make.

Participate in the Settlements: No action is required to remain part of the recent
Settlements or the amended Sparboe Settlement. If the Court grants final approval to the
Settlements and the Second Sparboe Amendment, they will be binding upon you and all
other Class Members. By remaining part of the Settlements, you will give up any potential
claims that you may have against Midwest, NFC, UEP/USEM and Sparboe relating to the
claims alleged in this lawsuit. You may be eligible to receive a settlement payment at a
future date.
Ask to be excluded: If you wish to exclude yourself from the Sparboe Settlement as
amended (ifyou had no purchases before March l , 2014) and/or the recent Settlements and
wish to retain your rights to pursue your own lawsuit relating to the claims alleged in this
lawsuit, you must formally exclude yourself from the Classes by sending a signed letter to
the Claims Administrator postmarked on or before March 6, 2015.
� You may notify the Court that you object to the recent Settlements and/or Second
Sparboe Amendment by mailing a statement of your objection(s) to the Court, Plaintiffs'
Counsel, and Defense Counsel postmarked by March 6, 2015. Detailed instructions on how
to participate, opt out or object are on the settlement website.
Who represents you?

The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC; Michael D.
Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein Liebhard LLP; and Stephen
D. Susman of Susman Godfrey LLP as Interim Co- Lead Class Counsel. You do not have to
pay them or anyone else to participate. You may hire your own lawyer at your own expense.
When will the Court decide whether to approve the Settlements and/or the
Second Sparboe Amendment?

At 9:30 a.m. on May 6, 2015, at the United States District Court, James A. Byrne Federal
Courthouse, 601 Market Street, Philadelphia, PA 19106, the Court will hold a hearing to
determine the fairness and adequacy of the recent Settlements and the Second Sparboe
Amendment, and consider any motion for an award of attorneys' fees and incentive awards
and reimbursement of litigation costs. You may appear at the hearing, but are not required
to do so.
Please note that the Court may change the date and/or time of the Fairness Hearing.
Settlement Class members are advised to check www.egl,lproductssettlement.com for
any updates.
How can I learn more?

This notice is only a summary. For more information, visit www.eggproductssettlement.com.

www.eggproductssettlement.com

INGREDI ENTS
{creating healthier menus}

Healthy choice

Nutritional signage is
commonplace. But how
do you get customers to
actually buy lighter fare?

unexpected tips for eating well, like
a formula for building an energizing
breakfast (fiber plus protein) or how
choosing the right foods can help stu
dents eat their way to better grades.
And for students who want to delve
deeper, options abound. Starting this
By Marygrace Taylor
ather than bore students with year, dining staff will launch a Nutri
dry stats on calories and fat, tion Education Series for Residential
Wesley Delbridge, R.D., food & Advisors, with sessions like Avoiding
nutrition director for Phoenix's Chan the Freshman 15, Nutrition 1 0 1 and
dler Unified S chool District, is turning Healthy Residence Hall Cooking, all
healthy eating into a game. In August, designed to empower students to navi
he launched lunchtime contests that pit gate the college's unique environment
boys against girls in a battle over who and eat well.
Catchy labels or color-coding sys
can eat more fruits and vegetables be
fore recess. They've been a rousing suc tems nix the eye glazing that can come
from traditional nutrition displays,
cess, doubling the amount of produce
plus make it easy for busy c ustom
the cafeteria served on contest days.
Faculty members patrol the cafete ers to make good-for-them choices
ria, using their smartphones to tally qui ckly. At WakeMed Health & Hos
pitals, in Raleigh, N.C.,
the number of boys and girls spotted
..... ... ···••,
grab-and-go fare
eating fruits or vegetables. To fuel the
·
···
..
like turkey and
competition, the score is tracked in real
·
.
.
. ·
.... . ···· ···
\\
cheddar sand
time and displayed on TV monitors.
.
And in between score updates, the TV
'=, w i c h e s with
m
runs a presentation with slides that
:����!e d��:
tout the virtues of healthy eatplay WakeWell
ing through funny videos,
nd
surprising facts and
ck
.
interactive games.
...•··'} c::! a �::1:�� o�:
tion. And Flor"We've always
i d a B l u e , in
had nutrition
Jacksonville,
e d ucation,
features dig
but now
ita I menu
we're bring
s i gnage
ing the so
with green,
c ialization
yellow or
aspect into
red color
i t . I r e a l ly
coding to
think it's the
signify nutri
future of the
tional value (or
l u n c h ro o m,"
•
Wakew�·u signifies tiealttiy
a
lack
thereof).
Delbridge says.
�- .._ �tions at WakeMed
But by the time
Still, logos and
colors can only d o so
students reach college
they're u s u a l ly more conmuch. To offer more incentive,
cerned with studying and socializing WakeMed Cafe Manager Chris Carr re
than learning about nutrition. "A lot of cently debuted a reduced cost veggie
students come in wanting to learn how plate to encourage produ ce consump
to eat healthier on campus, they just tion. And during Florida Blue's annual
don't have the knowledge base to do it health assessments, employees who
well," says Ashton Jackson, R.D., univer have lost weight can earn more money
sity dining nutrition assistant at North for their personal health savings ac
Carolina State University (NCSU), in counts. "We're all adults and we trust
Raleigh.
you as wanting to be on this wellness
The idea, then, is to keep it simple. journey with us;' says Corporate Hospi
At NCSU, nutrition information is avail tality Services Manager Damian Monti
able online and is also displayed on cello. "Employees know that if they eat
iPads at the point of sale. Dining hall well over the year and weigh less than
tables, too, are peppered with eye last year, they're going to earn more
c atching napkin cards that serve up
points."
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The good
news 1s
spreading.
Discover how Jif is driving
innovative growth in the
peanut butter & specialty
spreads aisle.

©'® The J.M. Smucker Company
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Legal Notce

If you purchased Shell Eggs or Egg Products produced
in the United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class acton setlement.
This legal notice is to inform you of proposed Settlements between Plaintiffs and
Defendants Midwest Poultry Services, LP (“Midwest”), National Food Corporation
(“NFC”), and United Egg Producers/United States Egg Marketers (“UEP/USEM”),
reached in the class action lawsuit, In re Processed Egg Products Antitrust Litigation,
Case No. 08-md-02002, pending in the United States District Court for the Eastern
District of Pennsylvania, and also to inform you of a second amendment to the
Sparboe Settlement.
Who is included in the Setlements & Second Sparboe Amendment?
The Settlement “Classes” include all persons and entities in the United States that
purchased Shell Eggs and Egg Products, in the United States directly from any
producer from January 1, 2000 through July 30, 2014. Due to the recent Settlements,
the prior Sparboe Settlement is amended to add to the Sparboe Settlement Class
direct purchases of Shell Eggs and Egg Products from March 1, 2014 through July
30, 2014, expanding the Class Period to make it comparable to the more recent
Settlement Classes.
What is this case about?
Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs and Egg
Products, which raised the price of Shell Eggs and Egg Products and, therefore,
violated the Sherman Antitrust Act, a federal statute that prohibits agreements
that unreasonably restrain competition. The settling Defendants deny all of
Plaintiffs’ allegations.
What do the Setlements provide?
Under the settlements, Plaintiffs will release all claims against Midwest, NFC
and UEP/USEM. In exchange, Midwest will pay $2.5 million; NFC will pay $1
million; and UEP/USEM will pay $500,000, into a settlement fund for the beneft
of the Classes. Plaintiffs also will receive documents and information that Plaintiffs’
attorneys believe will aid in their analysis and prosecution of this Action.
What does the Sparboe Setlement provide?
There is no monetary relief under the Sparboe Settlement. Sparboe agreed to provide
substantial and immediate cooperation to Plaintiffs, which the Court already found
conferred substantial benefts upon the Class. The second amendment merely
conforms the Sparboe Class to the recent Settlement Classes.
What do I do now?
If you are a Class Member your legal rights are affected, and you now have a choice
to make.
Participate in the Settlements: No action is required to remain part of the recent
Settlements or the amended Sparboe Settlement. If the Court grants fnal approval
to the Settlements and the Second Sparboe Amendment, they will be binding upon
you and all other Class Members. By remaining part of the Settlements, you will give
up any potential claims that you may have against Midwest, NFC, UEP/USEM and
Sparboe relating to the claims alleged in this lawsuit. You may be eligible to receive a
settlement payment at a future date.

PERIMETER — VARIABLE/
FIXED-WEIGHT PRODUCE

Category Captain
Fresh-cut Fruit

Del Monte Fresh Produce

In fscal year 2013, Del Monte Fresh made a signifcant
diference for a Midwestern grocer’s fresh-cut fruit category. Te retailer’s sales had been
fat compared with the
previous year — and,
to compound matters,
the cut fruit segment’s
sales were underperforming compared
with the market.
Del Monte Fresh suggested
a new program, based primarily on
its products, to replace the retailer’s
in-house program. To help facilitate the changeover, Del
Monte Fresh’s category manager used several tools. Spectra
categorized each store, based on demographic attributes,
into cluster groups to determine what size each store’s
fresh-cut fruit section should be. In addition, the data provider identifed the stores with the greatest sales potential,
determined by store size and shopper demographics, to
optimize promotions and in-store displays. Meanwhile,
Del Monte Fresh developed new planograms. Te vendor
is regularly evaluating the program, including the retailer’s
POS and pitch data, which helps to identify slow-selling
items, under- and overperforming stores, and, with respect
to shrink, items experiencing heavy losses. Not surprisingly,
the retailer has experienced solid category growth, with
year-to-date sales through nine periods up 6 percent.

Ask to be excluded: If you wish to exclude yourself from the Sparboe Settlement
as amended (if you had no purchases before March 1, 2014) and/or the recent
Settlements and wish to retain your rights to pursue your own lawsuit relating to the
claims alleged in this lawsuit, you must formally exclude yourself from the Classes
by sending a signed letter to the Claims Administrator postmarked on or before
March 6, 2015.

Category Captain

Object: You may notify the Court that you object to the recent Settlements and/or
Second Sparboe Amendment by mailing a statement of your objection(s) to the Court,
Plaintiffs’ Counsel, and Defense Counsel postmarked by March 6, 2015. Detailed
instructions on how to participate, opt out or object are on the settlement website.

Based on its landmark 2014 “Lettuce Interaction Study,”
Dole Fresh Vegetables made signifcant changes in its
fresh-packed business to address how consumers shop the
category. Specifcally, Dole relied on three key solutions:
1) redefning category roles, defnitions, synergies and
strategies on fresh-packed vegetables; 2) technology and
data-driven solutions with new capabilities to use insights
across retail; and 3) transportation and logistics solutions.
Te company helped retailers develop their strategies to
better manage commodity vegetables alongside valueadded oferings with integrated pricing, promotion and
new product initiatives. Retailers employing Dole’s pricing initiatives demonstrated above-average
returns (4.5 percent
increase in shipments and 5.2 percent
increase in retail
sales dollars).

Who represents you?
The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC; Michael
D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein Liebhard LLP; and
Stephen D. Susman of Susman Godfrey LLP as Interim Co- Lead Class Counsel. You
do not have to pay them or anyone else to participate. You may hire your own lawyer
at your own expense.
When will the Court decide whether to approve the Setlements and/or the
Second Sparboe Amendment?
At 9:30 a.m. on May 6, 2015, at the United States District Court, James A. Byrne
Federal Courthouse, 601 Market Street, Philadelphia, PA 19106, the Court will hold
a hearing to determine the fairness and adequacy of the recent Settlements and the
Second Sparboe Amendment, and consider any motion for an award of attorneys’ fees
and incentive awards and reimbursement of litigation costs. You may appear at the
hearing, but are not required to do so.
Please note that the Court may change the date and/or time of the Fairness Hearing.
Settlement Class members are advised to check www.eggproductssettlement.com for
any updates.
How can I learn more?
This notice is only a summary.
www.eggproductssettlement.com.

For

more

information,

www.eggproductssetlement.com

visit

Fresh-packed Vegetables

Dole Fresh Vegetables
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Legal Notice

If you purchased Shell Eggs or Egg Products produced
in the United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class action settlement.
1bis legal notice is to inform you of proposed Settlements between Plaintiffs and
Defendants Midwest Poultry Services, LP ("Midwest"), National Food Corporation
("NFC"), and United Egg Producers/United States Egg Marketers ("UEP/USEM"),
reached in the class action lawsuit, In re Processed Egg Products Antitrust Litigation,
Case No. 08-md-02002, pending in the United States District Coun for the Eastern
District of Pennsylvania, and also to inform you of a second amendment to the
Sparboe Settlement.
Who is in,;haded in the Settlements & Second Sparboe Amendment?
The Settlement "Classes" include all persons and entities in the United States that
purchased Shell Eggs and Egg Products, in the United States directly from any producer
from January l , 2000 through July 30, 2014< Due to the recent Settlements, the prior
Sparboe Settlement is amended to add to the Sparboe Settlement Class direct purchases
of Shell Eggs and Egg Products from March I, 2014 through July 30, 2014, expanding
the Class Period to make it comparable to the more recent Settlement Classes.
What is this case about?
Plaintiffs claim ,that Defendants conspired to limit the supply of Shell Eggs and Egg
Products·, which raised the price of Shell Eggs and Egg Products and, therefore, violated
the Shennan Antitrust Act, a federal statute that prohibits agreements that unreasonably
restrain competition. The settling Defendants deny all of Plaintiffs' allegations.
What do the Settlements provide?
Under the settlements, Plaintiffs will release all claims against Midwest, NFC and UEP/
USEM. In exchange, Midwest will pay $2.5 million; NFC will pay $1 million; and UEP/
USEM will pay $500,000, into a settlement fund for the benefit of the Classes. Plaintiffs
also will receive documents and information that Plaintiffs' attorneys believe will aid in
their analysis and prosecution of this Action.
What does the Sparboe Settlement provide?
There is no monetary relief under the Sparboe Settlement. Sparboe agreed to provide
substantial and immediate cooperation to Plaintiffs, which the Court already found
conferred s\'ibstantial benefits upon the Class. The second amendment merely conforms
the Sparboe Class to the recent Settlement Classes.
What do I do now?
If you are a Class Member your legal rights are affected, and you now have a choice
to make.
Participate in the Settlements: No action is required to remain part of the recent
Settlements or the amended Sparboe Settlement. If the Court grants final approval to
the Settlements and the Second Sparboe Amendment, they will be binding upon you
and all other Class Members. By remaining part of the Settlements, you will give up any
potential claims that you may have against Midwest, NFC, UEP/USEM and Sparboe
relating to the claims alleged in this lawsuit. You may be eligible to receive a settlement
payment at a future date.
Ask to be excluded: If you wish to exclude yourself from the Sparboe Settlement as
amended (ijyou had no purchases before March I, 2014) and/or the recent Settlements
and wish to retain your rights to pursue your own lawsuit relating to the claims alleged
in this lawsuit, you must formally exclude yourself from the Classes by sending a signed
letter to the Claims Administrator postmarked on or before March 6, 2015.
Obiect: You may notify the Coun that you object to the recent Settlements and/or Second
Sparboe Amendment by mailing a statement of your objection(s) to the Court, Plaintiffs'
Counsel, and Defense Counsel postmarked by March 6, 2015. Detailed instructions on
how to participate, opt out or object are on the settlement website.
Who represents you?
The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC; Michael
D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein Liebhard LLP; and
Stephen D. Susman of Susman Godfrey LLP as Interim Co- Lead Class Counsel. You
do not have to pay them or anyone else to participate. You may hire your own lawyer at
your own expense.
When will the Court decide whether to approve the Settlements and/or the Second
Sparboe Amendment?
At 9:30 a.m. on May 6, 2015, at the United States District Coun, James A. Byrne Federal
Courthouse, 601 Market Street, Philadelphia, PA 19106, the Court will hold a hearing to
determine the fairness and adequacy of the recent Settlements and the Second Sparboe
Amendment, and consider any motion for an award of attorneys' fees and incentive
awards and reimbursement of litigation costs. You may appear at the hearing, but are not
required to do so.
Please note that the Court may change the date and/or time of the Fairness Hearing.
Settlement Class members are advised to check www.eggproductssettlement.com for
any updates.
How can I learn more?
This
notice is ouly
a
www.eggproductssettlement.com.

summary.

For

more

information,

visit

well. Facility managers should work with their materials handling
dealer to determine the proper equipment that best fits their facili
and function.

Analyze the Use of Space
Space is at a premium in manufacturing facilities with more
product needing to be moved and stored within a given space. To
maximize efficiency within a constrained space, facility managers
need to select the right lift truck for the job. In addition, they also
need to understand the r,.ite at which the warehouse needs to
receive or deliver the product. Inefficiencies can develop when th1
relationship between time and motion and density and throughpul
are not all evaluated at once. With
a more complete picture of these
relationships, materials handling
solutions can be better integrated
into the operation.

Account for
Environmental Obstacles
Freezers and coolers, floor drains
and food byproducts can all affect
the sustained operation, day-to-day
condition and maintenance intervals
each lift truck. Outfitting the lift truck
with the proper environmental options such as a freezer package,
corrosion package or a galvanized frame, will extend the truck's
operational life.

Protect the Equipment
The proper cleaning of lift trucks is paramount in food manufac
turing environments. With daily washes and frequent exposure to
water, selecting lift trucks with sealed electrical connections and
bearings, effectively positioned motors and solid state component:
aid in the protection of critical parts.

Consider Attachments
Lift truck attachments can add efficiency to operations.
Attachments that are ideally suited for food manufacturing facilitie
include scales, cameras, side-shifting fork positioners (for handlin1
various size loads) and tilting and dumping attachments (for food
processing delivery).
Focus on Training
Operator training is critical to the success of all applications,
including those for the food manufacturing industry. As outlined
in OSHA B56.1 , lift truck operators should be trained in both the
application and on the specific piece of equipment they will be
operating. Properly trained lift truck operators can help reduce lift
truck downtime and accidents, limit lost-time injuries, improve
driver effectiveness and minimize product damage - making
them key to improving the overall efficiency of a facility.
Service training also contributes to efficiency. Teaching techni
cians how to effectively maintain lift trucks can reduce unplanned
repairs and equipment downtime. A common control system for
electric fleets can simplify diagnosis, functionality adjustment and

www.eggproductssettlement.com
November/December 2014
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/ĨǇŽƵƉƵƌĐŚĂƐĞĚ^ŚĞůůŐŐƐŽƌŐŐWƌŽĚƵĐƚƐ
ƉƌŽĚƵĐĞĚŝŶƚŚĞhŶŝƚĞĚ^ƚĂƚĞƐĚŝƌĞĐƚůǇĨƌŽŵĂŶǇ
ƉƌŽĚƵĐĞƌĨƌŽŵ:ĂŶƵĂƌǇϭϮϬϬϬƚŚƌŽƵŐŚ
:ƵůǇϯϬϮϬϭϰǇŽƵĐŽƵůĚďĞĂůĂƐƐDĞŵďĞƌŝŶ
ĂƉƌŽƉŽƐĞĚĐůĂƐƐĂĐƟŽŶƐĞƩůĞŵĞŶƚ
This legal notice is to inform you of proposed Settlements between
Plaintiffs and Defendants Midwest Poultry Services, LP (“Midwest”),
National Food Corporation (“NFC”), and United Egg Producers/
United States Egg Marketers (“UEP/USEM”), reached in the class
action lawsuit, In re Processed Egg Products Antitrust Litigation,
Case No. 08-md-02002, pending in the United States District Court for
the Eastern District of Pennsylvania, and also to inform you of a second
amendment to the Sparboe Settlement.
tŚŽŝƐŝŶĐůƵĚĞĚŝŶƚŚĞ^ĞƩůĞŵĞŶƚƐΘ^ĞĐŽŶĚ^ƉĂƌďŽĞŵĞŶĚŵĞŶƚ#
The Settlement “Classes” include all persons and entities in the United
States that purchased Shell Eggs and Egg Products, in the United States
directly from any producer from January 1, 2000 through July 30, 2014.
Due to the recent Settlements, the prior Sparboe Settlement is amended
to add to the Sparboe Settlement Class direct purchases of Shell Eggs and
Egg Products from March 1, 2014 through July 30, 2014, expanding the
Class Period to make it comparable to the more recent Settlement Classes.

Makin’ (better) bacon
Continued from page 54
sausage for a long time, and
now the turkey industry has
found a way to do that.”

Demand for health
At Dorothy Lane Market in
Dayton, Ohio, Jack Gridley,
VP of meat and seafood, said
specialty processed meats
with health attributes, whether they are made from turkey,

“We’re also doing organic
bacon,” Gridley said, “and we
have had a sugar-free bacon
for about a year now, which
is very popular for the Paleo
crowd.”
The “Paleo” diet — modeled
after the eating patterns of our
Stone Age ancestors and increasingly popular in the last
IHZ \HDUV ² UHTXLUHV DGKHUHQWV WR DEVWDLQ IURP UH¿QHG

York, a duck bacon product
from gourmet meat purveyor
D’Artagnan retails for twice
as a much per pound as its
turkey counterpart, however.
Fairway also offers a variety
of turkey bacon products from
more mainstream vendors, including Butterball and Oscar
Mayer.
Chicken sausage, as well
as other non-traditional processed meat products, has
seen strong demand among
online shoppers, according

tŚĂƚŝƐƚŚŝƐĐĂƐĞĂďŽƵƚ#
Plaintiffs claim that Defendants conspired to limit the supply of Shell
Eggs and Egg Products, which raised the price of Shell Eggs and Egg
Products and, therefore, violated the Sherman Antitrust Act, a federal
statute that prohibits agreements that unreasonably restrain competition.
The settling Defendants deny all of Plaintiffs’ allegations.
tŚĂƚĚŽƚŚĞ^ĞƩůĞŵĞŶƚƐƉƌŽǀŝĚĞ#
Under the settlements, Plaintiffs will release all claims against Midwest,
NFC and UEP/USEM. In exchange, Midwest will pay $2.5 million; NFC
will pay $1 million; and UEP/USEM will pay $500,000, into a settlement
fund for the benefit of the Classes. Plaintiffs also will receive documents
and information that Plaintiffs’ attorneys believe will aid in their analysis
and prosecution of this Action.
tŚĂƚĚŽĞƐƚŚĞ^ƉĂƌďŽĞ^ĞƩůĞŵĞŶƚƉƌŽǀŝĚĞ#
There is no monetary relief under the Sparboe Settlement. Sparboe agreed
to provide substantial and immediate cooperation to Plaintiffs, which the
Court already found conferred substantial benefits upon the Class. The
second amendment merely conforms the Sparboe Class to the recent
Settlement Classes.
tŚĂƚĚŽ/ĚŽŶŽǁ#
If you are a Class Member your legal rights are affected, and you now
have a choice to make.
Participate in the Settlements: No action is required to remain part
of the recent Settlements or the amended Sparboe Settlement. If the
Court grants final approval to the Settlements and the Second Sparboe
Amendment, they will be binding upon you and all other Class Members.
By remaining part of the Settlements, you will give up any potential
claims that you may have against Midwest, NFC, UEP/USEM and
Sparboe relating to the claims alleged in this lawsuit. You may be eligible
to receive a settlement payment at a future date.
Ask to be excluded: If you wish to exclude yourself from the Sparboe
Settlement as amended (if you had no purchases before March 1, 2014)
and/or the recent Settlements and wish to retain your rights to pursue
your own lawsuit relating to the claims alleged in this lawsuit, you must
formally exclude yourself from the Classes by sending a signed letter to
the Claims Administrator postmarked on or before March 6, 2015.
Object: You may notify the Court that you object to the recent
Settlements and/or Second Sparboe Amendment by mailing a statement
of your objection(s) to the Court, Plaintiffs’ Counsel, and Defense
Counsel postmarked by March 6, 2015. Detailed instructions on how to
participate, opt out or object are on the settlement website.
tŚŽƌĞƉƌĞƐĞŶƚƐǇŽƵ#
The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher
LLC; Michael D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of
Bernstein Liebhard LLP; and Stephen D. Susman of Susman Godfrey
LLP as Interim Co- Lead Class Counsel. You do not have to pay them
or anyone else to participate. You may hire your own lawyer at your
own expense.
tŚĞŶǁŝůůƚŚĞŽƵƌƚĚĞĐŝĚĞǁŚĞƚŚĞƌƚŽĂƉƉƌŽǀĞƚŚĞ^ĞƩůĞŵĞŶƚƐĂŶĚ&
ŽƌƚŚĞ^ĞĐŽŶĚ^ƉĂƌďŽĞŵĞŶĚŵĞŶƚ#
At 9:30 a.m. on May 6, 2015, at the United States District Court, James A.
Byrne Federal Courthouse, 601 Market Street, Philadelphia, PA 19106,
the Court will hold a hearing to determine the fairness and adequacy of
the recent Settlements and the Second Sparboe Amendment, and consider
any motion for an award of attorneys’ fees and incentive awards and
reimbursement of litigation costs. You may appear at the hearing, but are
not required to do so.
Please note that the Court may change the date and/or time of the
Fairness Hearing. Settlement Class members are advised to check
www.eggproductssettlement.com for any updates.
,ŽǁĐĂŶ/ůĞĂƌŶŵŽƌĞ#
This notice is only a summary. For more information, visit
www.eggproductssettlement.com.

ǁǁǁĞŐŐƉƌŽĚƵĐƚƐƐĞƩůĞŵĞŶƚĐŽŵ

This Schnuck Markets offer highlights processed meat as a QUICK-AND-EASY MEAL OPTION.

chicken, pork or beef, are enjoying more consumer demand recently.
“People are looking for
grass-fed, people are looking
for organic, people are looking
for nitrate-free,” he said. “It
has grown very rapidly in the
last few years.”
7KH EDFRQ ÀDYRU SUR¿OH
continues to be “very much”
a hit with shoppers, Gridley
noted.
“At our stores, it’s the
nitrate-free, antibiotic-free,
FHUWL¿HG KXPDQH DQG XQLTXH
ÀDYRUV±WKLQJVOLNHWKHFKHUU\
ZRRG ÀDYRU SHSSHUHG EDFRQ
and duck bacon. That’s just
the kind of store we are. We’ve
been doing these kinds of
things for a long time.
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sugars, among other foods and
ingredients commonly found
in the modern food supply.
Gridley noted that duck bacon, a relatively new product
for many retailers, has been
“doing OK” at Dorothy Lane.
“It’s not going to be a huge
product for us,” he said.
At Skogen’s, the company
rolled out a duck bacon from
Maple Leaf Farms about a
month ago, and the company
has high hopes for its success.
“It is amazing how good
that product is, with a real
VPRN\ ÀDYRU´ =LPPHUPDQ
of Skogen’s said, “You absolutely would not have known it
was duck unless someone told
you.”
At Fairway Market in New

to recent research from MyWebGrocer, which provides
online grocery services for
retailers. The company noted
a 24% growth in sales of nontraditional proteins — which
include bison/buffalo, chicken
(sausage or meatballs), duck
(bacon), turkey (bacon or sausage), veggie (sausage) and
venison — for the 12 months
through September 2014.
Among the standout products were buffalo sausage, with
sales up 78%, chicken breakfast/sweet sausage, up 36%,
and turkey bacon, up 27%.

Going mainstream
While some specialty processed meat products appear
Continued on page 58
supermarketnews.com
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Legal Notice

If you purchased Shell Eggs or Egg Products
produced in the United States directly from any
producer from January 1, 2000 through
July 30, 2014, you could be a Class Member in
a proposed class action settlement.
This legal nulice is lo inform you of proposed Sclllcmcnts between Plaintiff!i
and Defendants Midwesl Poultry Services. LP (""Midwesl"), National Food
Corpornlion ("NFC"). and Unilcd Egg Produccrs/Unilcd Stales Egg Marketers
("UEP/USEM"). reached in lhe class action lawsuit in re Prucen·ed Egg
Prodtu_·ts Ami1rus1 Lirigmion. Case No. 08-rnd~02002. pending in Lh� United
States District Courl for the Eastern Districl of Pennsylvania, and ulso to
inform you of a second amendment to the Sparboc Scttlcmc.ni.
Who is included In the Settlements & Second Sparboe Amendment?
The Settlement '·CJas:ses'' include all persons and entities in the United Sll!tes
1ha1 purchased Shell Eggs and Egg Products. in 1hc Unilcrl Stales directly from
any producer from January I . 2()()() through July 30. 2014. Due IO the recent
Selllemcnls. lhe prior Sparboe Se1tlemen1 is amended 10 add 10 the Sparboe
Settlement Class direct purchu:ses or Shell Eggs and Egg Products from
Mnrch I, 2014 1brough July 30. 2014. expanding the Class Period to make ii
comparable to the more recent Senlement Classes.
What Is this case about?
Plaintiffs claim lhal Defendants conspired lo lirnil lhe supply of Shell Eggs
and Egg Producls. which raised lhc price of Shell Eggs and Egg Products and,
therefore. violated the Sherman Antitrust Act. a fedcrnl stalllle that prohibits
agreements that unreasonably restrain competition. The seuling Defendants
deny all or Plaintiffs' allegations.
What do the Settlements provide?
Under the settlements. Plaintiffs will release all cla11ns against Midwest. NFC
and UEP/USEM. In e.xchange. Midwest will pay $2.5 million: NFC will pay
$ I million: and UEP/USEM will pay $500,000, into a sculemcnt fund for 1he
benefit of the Classes. Plainti ffs also will rccdve documents and infonnalion
that Plaintiffs' attorneys believe will aid in their analysis and prosecu1ion of
Lhis A<:tion.
What does the Sparboe Settlement provide?
There is no mone1ary relief under the Sparboe Settlement. Sparboc agreed
to provide substantial and immediate cooperation to Plaintiffs. which
the Court already found confc1Ted subs1an1ial bcnefils upon lhe Class.
The second amendment merely confom1s lhc Sparboc Class I.a lhc reccnl
Se11lemcn1 Classes.
What do I do now?
Ir you arc a Class Member your legal rights arc affected, and you now have a
choice 10 make.
Participate in the Settlements: No action is required to remain part of the
recent Selllements or the amended Sparboe Seulcment. If the Court grants final
approval lo the Sculemenls :md the Second Sparboe Amendmenl. they will
be binding upon you and all other Class Members. B y remaining part of 1he
Senlemenls. you will
give up any pmemi.al claims Lhat you may have ag.ains1
f
Midwest, NFC, L EP/USEM and Sparboe relating 10 the claims alle.ged in !his
luwsuit. You may be eligible to receive a settlement payment at a future date.
Ask to be excluded: If you wish lo exclude yourself from 1he Sparboe
Se111tme111 as amended (if you had no purchases before March I . 2014)
and/or lhc recent Settlements and wish to retain your rights tu pursue your
own lawsuil relaling lo the claims alleged in this lawsuit. you musl formally
exclude yourselr from the Classes by sending. a sigued letler to the Claims
Adminislralor postmarked on or before March 6.2015.
Object: You may notify 1.he Cour1 lhal you object 10 lhe recent Setllemenls and/
or Second Sparboc Amendment by mailing a statement of your objection(s)
10 the Court. Plaintiffs· Counsel. and Defense Counsel postmarked by
March 6. 2015. Detailed ins1ructions on how IO participate. opt out or Qbjec-1
are on the se11lcmcnt website.
Who represents you?
The Courl appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC:
Michael D. Hausfeld of Hausfeld LLP: Stanley D. Bernstein of Bernstein
Liebhard LLP; and Stephen D. Susman of Susman Godfrey LLP as lnlerim Co
Lead Class Counsel. You do 1101 have lo pay them or anyone else 10 participate.
You may hire your own lawyer at your own expense.
When will the Court decide whether to approve the Settlements and/or the
Second Sparboe Amendment?
Al 9:30 a.m. on May 6. 2015. al the U11i1ed S1a1es District Courl. James A.
Byrne Federal Courthouse, 60 I Markel Street Philadelphia. PA 19106. lhe
Court will hold a hearing 10 <lelcrmine lhe laimess and adequacy of lhc recenl
Sctllemenls and the Second Sparboc Amendment. and consider any motion
for an <1ward of 3ttorneys' fees and incentive awards and reimburse.men! of
li1iga1ion cos1s. You may appear :11 1he hearing. bu1 arc not required 10 do so.
Plc3sc note !hat the Court may change 1he dale ancVor time of the
Fairness Hearing. Seulcment Class members nrc advised 10 check
www.cggpro<luctssettlernent.com for any upchues.
How can I learn more?
·n1is n<Jlice is only u summary.
www.cgeproductsscttlcmcn1.co111.

For more

informaticm.

www.eggproductssettlement.com
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AirQ's micro-droplet technology "uniformly treats rhe air
of large or small spaces using ultra-low concenrrarions of
liquid seem that ourputs like a dry vapor,'' explains AirQ
Executive Vice President Roger Bensinger.
That compares favorably to other technologies in the
marketplace, notably because users are able to control the
amount of ambient seem, eliminating any concerns for cus
tomers wid, fragrance sensitivities, Micro-droplets are also
hypoallergenic and will not leave a residue the way larger
particles could. Using less fragrance concentrate is also
more economical.
AirQ's Premium Scenting units offer an on-board comput
er that can be used to control both the intensity and the dLt·
ration of custom seem effects, up to aud including program
mable start and stop times, AirQ delivery systems meet and
exceed all consumer product safety standards and use no
propellants or any other volatile organic compc,unds.
Seeming technology has come a long way from rhe early
days of blasting a space with scent and allowing it to dis
sipate, Bensinger says. Today, ir's possible to zone stores,
which allows retailers to do a "warm welcome" - scenting
only at the entrance, which is a popular option. Other com
panies choose to scent specific departments; Bosron Proper
opted to evenly scent the enrire space,
Boston Proper conducted initial testing in its corporate of
fices. Using AirQ's wall-mounted units in different offices,
they were able to experience first-hand what its customers
would experience. For the first rwo weeks, they tested the ap
propriate amount of scent distribution - also called a "scent
map" - to determine the perfect volume per square foor.
"Our delivery systems are able to control the intensity of
scent, which is essential because you need more seem when
there's higher traffic flow . . . due to air being replaced when
entrance doors open and close," Bensinger says.
SWEET SMELL OF SUCCESS
"There haven't been any changes made to the scenting
plan since we've opened boutiques,'' says Diaz. ''We ap
proved [the plan], where the level is recorded and main
tained."
"Our partnership with AirQ has been great," he says.
"They are easy to work with, reliable and delivered what
we asked for on time and on budger." Additionally, he
notes, "They understand customer service.''
Customer response has been positive, Diaz says. "We
wanted a seem that wmtld resonate wit!, om customer, yet
could rake her to another place while wowing her," be says,
In fact, the warm and inviting scented air is definitely a
key sales driver. Not only do customers srny in the store
longer, they've responded by purchasing the signature room
sprays and candles,
"The scent is an integral part of the detailed touches that
provide a lm,'1.irious shopping experience like nowhere
else, " Diaz says. STOntS
NRF. COM/STORES
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Of the major European egg producers in 2012, two were located in the south of Europe, where greatest
difficulties were experienced in transitioning out of conventional cages.
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AD SPENDING CAN'T STOP CEREAL SALES DECLINE

General Mills Cereal
Kash! Cereal
Kellogg's Cereal

Post ce,eal
Total

2013 media
spending *

Change
from 2012

S297

-7%

S22

30%

S241

-3%

S75

S635

-5%

-5%

• Millions

The interest in protein is fueled by research
that has shown I.hat eating protein-rich food
can provide a feeling or satiety and reduce
total calorie consumption compared lo eating
higb-carbohydrate foods. Dr. Mitch Kanter,
executive director. Egg
Nutrition Center. said.
"Carbohydrates are ta.k
ing a beating in the sci
entific Literature.'· He said
tbat the current trend for
more protein in ctjets has
staying power; it is differ
ent from the Alkins diet
fads of tbe pasl. because
it is based on science
and has research to back
it up. and much of Lhe
Atkins diet hoopla was
anecdotal. In short. the
current move towards
eating more protein-rich
foods as a way to control
weight and prevent obesity and diabetes is more
about balanced heallhy eating and doesn't have
the extreme exclusion of carbohydrates from
cb_e diet like Atkins.
Ivy said, "Orange is not the new black, pro
tein is the new black. Protein has driven egg
sales in the last three years and we see this
continuing for the next five to ten years. We see
www.WATTA_gNeLoom , o�tubet 2014

Legal Notice

If you purchased Shell Eggs or Egg Products produced
in the United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class action settlement.
This legnl no1icc is 10 inform you of prnpnscd Se11kmcn1s be1wec11 Plain1i1Ts
Pouh,y Scrv1ces. LP ("Midwest'"). NaLional rood
and Defendants Midwes1
.
C1>rpora1ion ('"NFC .). aml UniL�d Egg Produccrs/Unit.ed S1t1ics Egg Markclers
(""UEP/USEM"). rcoche<l in the du.<S aclion lawsuiL. In r� PmOi!.<sed £gg Pmdur/.f
A111ilr11.,·1 li1igo1iu11. Case No. 08-md-02002. pcndjug in lhe United States DlstricL
O,un for 1hc Eas1crn Districl of Pennsylvania, nnd also tu infonn yuu of a seconu
amondment 10 the Sparboe Se1tlement.
Who is included in the Settlements & Second Sparboe Amendment?
The Se1tlemcn1 "Cla.sse,· inclu!lc all l"'fSons onu cnti1ics in 1hc United S1:11c,
that pl1rchased She.II Eggs and Egg Produc1s. in the United S1ntes directly from
any producer from Janua,y I, 2000 through JuLy 30. 2014. Due to the reccm
SeuJemc111s. lhc prior Sparboe Setllcmcnt is nmcndcd to adtl lo 1h1: Sparboe
Settlemem Ctu.ss diJ'ecl purcbases or Shell Eggs and Egg Pmducts from
Mni<:h I. 2014 lhmugh July 30. 2014. cxpnndi ng 1he Class PcriO<l 10 make ii
comparable 10 the more recent Scul cmcnl Classes.
What is this case about?
Plaintiffs claim llm1 Defendants coospired ro limil the sup1ily of Shell Eggs
and Egg ProJucts. which miseu 1he price of Shell Eggs nnd Egg Products nnd.
therefore. violated 1hc Sherman Antitrust Act. a federal statute that prohibils
agreement< Iha( u nrca.<onably restrain competition. Tl\c sculing Defendants tleny
ull of PlaintilTs' ullegutions.
What do the Settlements provide?
Under th< s-,utcments. Plaintiffs will release ult claims aga1nst Midwest. NFC
und UEP/USl�M. In exchange. Midwest will pay $2.5 million: NFC will p�y
$1 million: an d UEP/USEM will pay $500.000, into a set1lcmcn1 fund for lhe
bcnefil of 1hc Classes. Plaintiffs ats<, will rec·eivc documcn1s and in formution
�mt Plain1i1Ts' rutorneys bctievc will aid 1n their analysis and prosecution of
lh[s Action.
What does the Sparboe Settlement provide?
Then: is no monerary relief under the. Sparboc Sculement. Sparhoc agn,�I
10 provide sub,1antial and immediate cooperation 10 Plaintiffs. which the
Court alm,dy found c1mfcrred substantfol bcncfils upl\ll the Class. The second
amendment merely confom1s lhe. Sparboc Class to the rc>cent Settlement Classes.
What do I do now?
If you arc a Class Member Y""' legal rights ure alTeclccl, and you IH>W have a
choice lo nmke.
P ici ate '1 lhe Settlem� No action is n.·.quircd lo remain part hf the recent
Scul emenls or the amended Sparhoc Sc11lcmc11t. If 1he C.)urt grnnts fi nal approval
to the Scttleme.nts and the Second Sparboe Amendme.nl. 1hcy wtll be binding upon
you and all otl,cr Class Members. By remaining par1 of lhe Settlement$, you will
give up any potential cl::tlrus tlml you may have against Midwcsr. NFC, UEP/
USEM nnd Sparhoc rdating to the claims alleged in this laws□il. You may he
cligihk to receive n sell lc.mcnL payrncnr at n future date.
Ask to be e.xcluckd: l.fyou wish to exclude yourselffrom 1he Sparboe Settlement
as an1enued (if you had no purchoses before March I. 2014) ond/or the recent
Sculcmcnts ant.I wish to retain your rights tu pursue your own lawsuit rolating. to
tl1c claims alleged i n this lawsuit, you must formally c.,ctudc yourself from the
Clnsses by sending a signed lcli�r to lhc. Claims Administratur ptl!-;tmurkcd on tir
hcforc March 6 _ 2015_
Object: You 1nay notify the Court U1at you object to the recent Se11lements and/
or Seccmd Sr:1rboe Amcndmenl by mailing a staten1ent of your objcction(s)
to the Cc,url, Plaintiffs' Coun!!<!l. and Defense Counsel p<JStmarke<l hy
March 6.2015. Derailed ins1ructiu11su11 llow 10 participate.optout orobjecl areon lhe
scttlemcnl wcb�ih:.
Who represents you?
TI,e Coun appoin1ed Steven A. Asher of Wei nstein Ki1chenoff & Asher LLC:
Michael D. Hnusfcld of Hausfcld LLP, Stnn ley D. Bernstei n orBcrnstcin Liebhar<l
LLP: an<l Stephen D. Susman of Susman Goufruy LLP as I nterim Co- Leau Clas,
Counsel. You dt> r1ot have to pay tbem or anyone else Hl participate.You may hire
your own lawyer at your own expense.
When will the Court decide whether to approve the Settlements and/or the
Second Sparboe Amendment?
At 9:30 a.m. nn May (\, 2015. au he Uniled SrntcsDistric1 Coun, Jame,; A. Byrne
Federal Court11ouse. 601 Market Stree1. Philadelphia. PA 19106. lhe Court will
hold a henriug 10 dclcm1i11e tl1c fuitness ond adequacy of tl1e recenl Settlements
and the s�conJ Sparboe Amendment, nnd consit.lcr any motion for an awi.trd of
auorneys' fees and incentive awards and rcimbursemcm of Utlgntion costs� You
mny r1ppcar 4t the hearing. but al'e 1101 required lo dn S(l.
Plc.a.sc note Ihat Ihe Court may change lhcdalt and/or limeof the Fairness Heating _
Se1tlcment Class members are aul'isc.d to check www.eggproducisset1iement.cum
for any updmes.
How can I learn more?
Thi.Ii nolicc. is only :1 sunlrnary.
www.egcproductssettlernent,com.

For

more
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Legal Notice

If you purchased Shell Eggs or Egg Products produced
in the United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class action settlement.
This legal notice is to infonn you of proposed Settlements between Plaintiffs and
Defendants Midwest Poultry Services, LP ("Midwest"), National Food Corporation
("NFC"), and United Egg Producers/United States Egg Marketers ("UEP/USEM"),
reached in the class action lawsuit, In re Processed Egg ProductsAntitrusl Litigation,
Case No. 08-md-02002, pending in the United States District Court for the East.em
District of Pennsylvania, and also to infonn you of a second amendment to the
Sparboe Settlement.
Who is included in the Settlements & Second Sparboe Amendment?

Toe Settlement ''Classes" include all persons and entities in the United States that
purchased Shell Eggs andEgg Products, in the United States directly from any producer
from January l, 2000 through July 30, 2014. Due to the recent Settlements, the prior
Sparboe Settlement is amended to add to the Sparboe Settlement Class direct purchases
of Shell Eggs and Egg Products from March I, 2014 through July 30, 2014, expanding
the Class Period to make it comparable to the more recent Settlement Classes.
What is this case about?

Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs and Egg
Products, whleh raised the price of Shell Eggs and Egg Products and, therefore, violated
tl1e ShermanAntitrust Act, a federal statute that prohibits agreements that unreasonably
restrain competition. The settling Defendants deny all of Plaintiffs' allegations.
What do the Settlements provide?

Under the settlements, Plaintiffs will release all claims against Midwest, NFC
and UEP/USEM. In exchange, Midwest will pay $2.5 million; NFC will pay $1
million; and UEP/USEM will pay $500,000, into a settlement fund for the benefit
of the Classes. Plaintiffs also will receive documents and information tbat Plaintiffs'
attorneys believe will aid in their analysis and prosecution of this Action.
What does the Spatboe Settlement provide?

"For the five n'linu_tes in
line, the custorn.er needs
to be in_spired by the
environment and all of
their senses aroused."
Famoz Manswi. founder <:me! principal designer of de-spec

Design an Experience

A bakery should not just be a place where items

are bought and sold. It should offer an experience
to every customer that comes through. Veronica
Ko!tuniak, owner of Verokolt, believes when a

customer walks away with a baguette tucked under

There is no monetary relief under the Sparboe Settlement. Sparboe agreed to provide
substantial and immediate cooperation to Plaintiffs, which the Court already found
conferred substantiBl benefits upon the Class. The second amendment merely conforms
the Sparboe Class to the recent Settlement Classes.

their arm, they should feel connected to that item

What do I do now?

this moment by emphasizing your bakery's unique

If yon are a Class Member your legal rights are affected, and you now have a choice
to make.
Participate in the Settlements: No action is required to remain part of the recent
Settlements or the amended Sparboe Settlement. If the Court grants final approval
to the Settlements and the Second Sparboe Amendment, they will be binding upon
you and all otherClass Members. By remaining part ofthe Settlements, you will give
up any potential claims that you may have against Midwest, NFC, UEP/USEM and
Sparboe relating to the claims alleged in this lawsuit. You may be eligible to receive a
settlement payment at a future date.
Ask to he excluded; If you wish to exclude yourself from the Sparboe Settlement
as amended (if you had no purchases before March 1, 2014) and/or the recent
Settlements and wish to retain your righL<; to pursue your own lawsuit relating to the
claims alleged in this lawsuit, you must formally exclude yourself from the Classes
by sending a signed letter to the Claims Administrator postmarked on or before
March 6, 2015.
Qhject: You may notify the Court that you object to the recent Settlements and/or
Second SparboeAmendment by mailing a statement ofyourobjection(s) to the Court,
Plaintiffs' Counsel, and Defense Counsel postmarked by March 6, 2015. Detailed
instructions on how to participate, opt out or object are on the settlement website.
Who represents you?

The CoUrt appointed Steven A. Asher ofWeinstein Kitchenolf & Asher LLC; Michael
D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein Liebhard LLP; and
Steph.en D. Susman of Susman Godfrey LLP as Interim Co- Lead Class Counsel. You
do not have to pay them or anyone else to participate. You may hire your own lawyer
at your own expense.
When will the Court decide whether to approve the Settlements and/or the
Second Sparboe Amendment?

At 9:30 a.m. on May 6, 2015, at the United States District Court, James A. Byrne
Federal Courthouse, 601 Market Street, Philadelphia, PA 19106, the Court will hold
a hearing to determine the fairness and adequacy of the recent Settlements and the
Second SparboeAmendment, and consider any motion for an a,ward ofattorneys' fees
and incentive awards and reimbursement of litigation costs. You may appear at the
hearing, but are uot required to do so.
Please note that the Court may change the date and/or time of the Fairness Hearing.
Settlement Class members are advised to ch.eek wwweggproductssett)ement eom for
any updates.
How can I learn more?

This notice is only a summary.
www.e!?gprodµctssettlement.com.

For

more

information,

www.eggproductssettlement.com

visit

via the experience they had in the bakery. Create

qualities. Be true to your brand, and do not fall victim

to trerids that will die out In a year.

Oronza tries to steer his clients away from trends,

but will incorporate certain items when necessary.
A design trend can be a helpful starting point,

but you want yqµr bakery to feel incomparable to
competitors.

Balancing function and design can also be a difficult

task. When designing the layout of the space, let

there be enough room for displays and customers,

but give employees an a rea to work efficiently and at
ease. ''It is not fun, nor appetizing, to see frantic, hot,
sweaty workers behind the counter. So if necessary
they need more space, the customer does not. For

the five minutes in line, the customer needs to be

inspired by the environment and all of their s�nses

aroused," says Mansuri.

Choosing the correct color palette for your store
will help shape the atmosphe�� an.d _mo'od

cakes, you may want to go with whimsical and airy

colors that reflect a fun and fresh environment. If your
shop focuses on breads, you may want to go with
colors that are rich and warm.
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lo; the

customer. If your shop sells playful cupcakes and
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Legal Notice

If you purchased Shell Eggs or Egg Products
produced in the United States directly from any
producer from January 1, 2000 1!hrough
July 30, 2014, you could be a Class Member in
a proposed class action settlement.

Pea :protein alternative

This legal notice is to inform you of proposed Settlements between Plaintiffs
and Defendants Midwest Poultry S!!rvices, LP ("Midwest"), National Food
Corporation ("NFC''), and United Egg Producer.;!Uniterl States Egg Marketers
("UEP/USEM"), reached hi the class action lawsuit, In re Processed. Egg
Products Antitrust Littgotion, Case No. 08-md-02002, pending in the United
States District Court for the Eastern District of Pennsylvania, and also to
inform you of a second amendment to the Sparboe Settlement.
Who is included in the Settlements & Second Sparboe Amendment?
The Settlement "Classes" include all persons and emities in the United States
that purchased Shell Eggs and Egg Products, in the United States directly from
any producer from January l, 2000 through July 30, 2014. Due to the recent
Settlements, the prior Sparboe Settlement is amended to add to the Sparboe
Settlement Class direct purchases of Shell Eggs and Egg Products from
March l, 2014 through July 30, 2014, expanding the Class Period to make it
comparable to the more recent Settlement Classes.
What Is this case about?
Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs
and Egg Products, which raised the price of Shell Eggs and Egg Products and,
therefore, violated the Shenuan Antitrust Act, a federal smtute that prohibit$
agreements that unreasonably restrain competition. The settling Defendants
deny all of Plaintiffs' allegations.
What do the Settlements provide?
Under the settlements, Plaintiffs will release all claims against Midwest, NFC
and UEP/USEM. 1n exchange, Midwest will pay $2.5 million; NFC will pay
$1 miHion; and UEP/USEM will pay $500,000, into a settlement fund for the
benefit of the Classes. Plaintiffs also will receive documents and information
that Plaintiffs' attorneys believe will aid in their analysis and prosecution of
this Action.
What does the Sparboe Settlement provide?
There is no monetary relief under the Sparboe Settlement. Sparboe agreed
to provide substantial and immediate cooperation to Plaintiffs, which
the Court already found conferred substantial benefits upon the Class.
The second amendment merely conforms the Sparboe Class to the recent
Settlement Classes.
What do I do now?
If you are a Class Member your legal rights arc affected, and you now have a
choice to make.
Participate jn the SettfemenL�; No action is required to remain part of the
recent Settlements or the amended Sparboe Setth!ment. If the Coun grants final
approval to the Settlements and the Second Sparboe Amendment, they will
be binding upon you and all other Class Members. By remaining part of the
Settlements, you will give up any potential claims that you may have against
Midwest, NFC, UEP/USEM and Sparboe relating to the claims alleged in this
lawsuit. You may be elig1ble to receive a settlement payment at a future date.
Ask to he exdnded: if you wish to exclude yourself from the Sparboe
Settlement as amended (if you had no purchases before March 1, 2014)
and/or the recent Settlements and wish to retain your rights to pursue your
own lawsuit relating to the claims alleged in this lawsuit, you must formally
exclude yourself from the Classes by sending a signed letter to the Claims
Administrator postmarked on or before March 6, 2015.
Object: You may notify the Court that you object lo the recent Settlements and/
or Second Sparboe Amendment by mailing a statement of your objection(s)
to the Court, Plaintiffs' Counsel, and Defense Counsel postmarked by
March 6, 2015. Detailed instructions on how to participate, opt out or object
are on the settlement website.
Who represents you?
The Court appointed Swven A. Asher of Weinstein K.itchenoff & ASh!!r LLC;
Michael D, Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein
Liebhard LLP; and Stephen D. Susman of Susman Godfr!!y LLP as Interim Co
Lead Class Counsel. You do not have to pay them or anyone else to participate.
You may hire your own lawyer at your own expense.
When will the Court decide whether to approve the Settlements and/or the
Second Sparbae Amendment?
At 9:30 a.m. on May 6, 2015, at the United States District Coun, James A.
Byrne Federal Courthouse, 601 Market Street, Philadelphia, PA 19106, the
Court wW hold a hearing to detennine th.e fairness and adequacy of the recent
Settlements and tile Second Sparboe Amendment, and consider any motion
for an award of attorneys' fees and incentive awards and reimbursement of
litigation costs. You may appear at the hearing, but are not required to do so.
Please note that the Court may change lhe date and/or time of the
I-a.irness Hearing. Settlement Class members are advised to check
www.eggproductssettlemenlcom for any updates.
How can I learn more?
This notice is only a summary. For more
www.egaprcxluctssettlement.eom.

information,

www.eggproductssettlement.com

visit

The company's pea prot&in powder is highly purified and of
fers a smooth, mild taste while being hypo-allergenic and rat
ing well in digestibility. Containing all nine essential amino
acids, the ingredient is said to be ideal for athletes and active
adulrs. The GMO-free 80 percent pea powder was developed
for growing demand of plam-based high protein sources and
can be used in smoothies, shakes, baked goods, energy bars,
confecdonary products, soups, stews, snacks, waffies, pan
cakes and mote.
NP Nutra; Gardena, Calif.
310-606-2069; www.npnutra.com
Mints are cool

rA··•.·

-_:·>,·
From its ancient Mediterra
•
. " . ·"o-,
0/
nean roots, mint throughour
history has been used for its
medicinal properties; it's also
rich in vitamins A and C and f;'"!'
other minerals. The versatil
ity and popularity of mint
is found in countless foods,
beverages and nutracemical
products. From teas and spirits to jelly and candy, it's a con
sumer favorite because of its fresh taste and association with
good health. After partnering with some of the most renowned
growers of mint, the vendor announces new peppermint and
spearmint oils, which are pure and natural with profiles from
cooling �gems to candy-like notes.
f

Flavorchem Corp.; Downers Grove, Ill.

800-435-2867; www.f!avorchem.com

Non-GMO proteins and starches

The company's specialty proteins and starches are all derived
from non-GMO wheat and each matches specific functional,
nmritional and sensory needs across bakery and prepared food
applications. The proteins and starches are the only commercial
ly available ones of their kind in the U.S., the company claims,
and provide manufacturers a non-GMO option for creating
products currently void of GMO-free options. Current com
mon GMO grain crops only include corn and soy varieties.
MGP Ingredients; Atchison, Kan.
913-637�1480; www.mgpingredients.com
Orum-dried cranberry

Add a distinctive, tart flavor to foods all year round with
drum-dried cranberry. Cranberries are high in vitamin C, fi
ber and antioxidants, making them popular all year round in
stead of just fall and winter. Drum-dried cranberry is available
in flake and powder form, and can be. used in nuuit1ot1al bars,
supplements and smoothies as well as fruit-filled breakfast
bars, toaster pastries, cookies, cakes, relishes, sauces, instant
foods and even pet foods.
Van Drunen Farms; Momence, II!.

ti')

e----------- --------815-472-3100; www.vandrunenfarms.com

G,,k
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Legal Notice

If you purchased Shell Eggs or Egg Products
produced in the United States directly from any
producer from January 1, 2000 through
July 30, 2014, you could be a Class Member in
a proposed class action settlement.

•

This legal notice is to infonn you of proposed Settlements between Plaintiffs
and Defendants Midwest Ponltry Services, LP ("Midwest"), National Food
Corporation ("NFC"), and United Egg Producers/United States Egg Marketers
("UEP/USEM''), reached in the class action lawsuit, In re Processed Egg
Prod11cts Amitr11sl LJfigatio11, Case No. 08-md-02002, pending in the United
States District Court for the Eastern District of Pennsylvania, and also to
infonn you of a second amendment to !he Sparboe Settlement.
Who is included in the Settlements & Second Sparboe Amendment?
The Settlement "Classes" include all persons and entities in the United States
that purchased Shell Eggs and Egg Products, in the United States directly from
any producer from January l , 2000 through July 30, 2014. Due to the recent
Settlements, the prior Sparboe Settlement is amended to add to the Sparboe
Settlement Class direct purchases of Shell Eggs and Egg Products from
March I, 2014 through July 30, 2014, expanding the Class Period to make it
comparable to the more recent Settlement Classes.
What is this case about?
Plaintiffs claim that Defendants conspired to limit !lie supply of Shell Eggs
and Egg: Products, which raised the price of Shell Eggs and Egg Products and,
therefore, violated the Shennan Antitrust Act, a federal SL1.tute_ that prohibits
agreements that unreasonably restrain competition. 'The settling Defendants
deny all of Plaintiffs' allegations.
What do the Settlements provide?
Under the settlements, Plaintiffs will release all claims against Midwest, NFC
and UEP/USEM. In exchange, Midwest will pay $2.5 million; NFC will pay
$1 million; and UEP/USEM will pay $500,000, into a settlement fund for the
benefit of the Classes. Plaintiffs also will receive documents and infolTilation
that Plaintiffs' atlomeys believe will aid io their analysis and prosecution of
this Action.
What does the Sparboe Settlement provide?
There is no monetary relief under the Sparboe Settlement. Sparboe agreed
to provide substantial and immediate cooperation to Plaintiffs, which
the Coun already found conferred substantial benefits upon the Class.
TI1e second amendment merely conforms the Sparboe Class to the recent
Settlement Classes.
What do I do now?
If you are a Class Member your legal rights are affected, and you now have a
choice to make.
Partjcipate in the Settlements: No action is required to remain part of the
recent Settlements or the amended Sparboe Settlement. If the Court grunts final
approval to the Settlements and the Second Sparboe Amendment, they wi\l
be binding upon you and all other Class Members. By remaining part of the
Settlements, you will give up any potential claiins that you may have against
Midwest, NFC, UEP/USEM and Sparboe relating to.the claims alleged in this
lawsuit. You may be eligible to receive a settlement payment at a future date.
Ask to be excluded• If you wish to exclude yourself from the Sparboe
Settlement as amended (if you had no purchases before March l , 2014)
and/or the recent Settlements and wish to retain your rights to pursne your
own lawsuit relating to the claims alleged in this lawsuit, you must fonnal!y
exclude yourself from the Cla�1i-es by sending a signed letter to the Claims
Administrator postmarked on or before March 6, 2015.
Object: You may notify the Court that you object to the recent Settlemen!s and/
or Second Sparboe Amendment by mailing a statement of your objection(s)
to the Court, Plaintiffs' Coun,sel, and Defense Coun:,-el postmarked by
March 6, 2015. Detailed instructions on how to participate, opt out or object
are on the settlement website.
Who represents you?
The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC;
Michael D. Hausfeld of Hausfeld LLP; Stanley D. Bernstein of Bernstein
Liebhard LLP; and Stephen D. Susman of Susman Godfrey LLP as Interim Co�
Lead Class Counsel. You do not have to pay them or anyone else to participate.
You may hire your own lawyer at your own eXpense.
When will the Court decide whether to approve the Settlements and/or the
SeCOnd Sparboe Amendment?
At 9:30 a.m. on May 6, 2015, at the United States District Coun, James A.
Byrne Federal Courthouse, 601 Market Street, Philadelphia, PA 19106, the
Court will hold a hearing to detennine the fairness and adequacy of the recent
Settlements and the Second Spa.rboe Amendment, and consider any motion
for an award of attorneys' fees and incentive awards and reimbursement of
litigation costs. You may appear at the hearing, but are not required to do so.
Please note that the Court may change the date and/or time of the
Fairness Hearing. Settlement Class members are advised to check
www.eggproductssettlement.com for any updates.
How can I learn more?
This notice is only a summary.
www.eggproductssettlement.com.

For more infonnation,

www.eggproductssettJement.com
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l:
fry and moving Dad in, but I wouldn't necessarily have condnued to
interact with people like the activ�ties director or the nurses if it had
not been for the Smile program."

1':!��1M\l\l;l�!f. ME!\�Oll1W C&l!l!E,
M&lll1�{1':'!'1!1!G

The placform also has supported the communiry's
memory care center, called Em{ly's House, by
ensuring that residents with memory issues are
scheduled for and attend a balance of activities that support their overall well-being. Those
include social, cognitive, spiritual and physical
activities.
Sharon Risser, BSN
For the families of residents who have demen
tia, the platform has been a boon, as they get
to see a parent doing things they may not have
known he or she could do. "Mom is painting?"
We gee that response a lor. Many people chink,
"Dad doesn't remember ifI visit or not," but
if they see how engaged he is in events, it may
become, "I want to be part of this."
The platform also has enhanced our marketing
efforts. It provides us with a way to record con
tacts, set reminders for phone calls and visits and'
idemify a referral's level of interest. «It is just the
Bryan Mierau
right cool to help us be more alert and diligent in
capturing informa.tion and doing follow up/' Mi
erau says. "Overall, it has improved our customer
satisfaction, so family members wind up doing
our marketing for us."
For Rose Stutzman, whose parents, James and
Ruby, live at Waterford, the platform has allowed ·
her to keep abreast of their progress, despite an
erratic work schedule in retail. "I want to know
how they are doing, at my convenience, without
interfering with their independence. My real
focus has been on activities. My parents lived out
Carol srun
in the country and did everything as a couple. I
know chat at some point I am going to lose one of them, and I wane
the one who is left co have some interests of their own."
Adds Blosser: "If we are fortunate enough co have parents who live
long enough, most of us will be in a position to have to find the next
place for chem co live, a place where they are safe and are cared for,
where all che pieces fie together as they should. There is kind of a role
reversal chat goes on: parents become children, and children become
parents."
Technology enabling communication can help in char transition,
Blosser adds, and can be a factor in families' decisions about where
loved ones should live. "I am a very busy person, with a career and
young kids of my own, so this is one way for me co easily stay connect
ed with my dad and help to reassure me char he is ·doing�all right." Lil

•

Sharon Risser, BSN, is Man8.ging Owner of Waterford Crossing Senior Village, which
includes a privately held assisted living facility With 80 apartments, a memory care
group home and 66 condominiums located in Goshen, Ind.
W,WW. LTLMAGAZ IN E .COM
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LegaI Notice

If you purchased Shell Eggs or Egg Products produced
in the United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class action settlement.

This .legal notice is to infom, you of prop<)sed Settlements between Plaiutiffs
and Defendants Midwest Poultry Service.�. LP (''MidlVC$t"), National Food
Corporation (''NFC"), and United £lgg Producers/United States !!gg Marketer,s
("UEP/IJSBM''), teached in the class action laws_uit. /J1 re Proces,edEgg Producis
A.witr14<t litigaliou, Case No. 08-md-02002. pending in the United States District
Court for the Eastern District of Pennsylvania. nnd also to infonn you ofa second
amendment. 10 the Sparboe Seulemcnt.
Who ls included in the Settlements & Second Sparboe Amendment?
The Settlement "Classes" incl'ude all persons and enri1ies in the United States
that purchased SheU Egg,; and Egg Products, in the United States direcl)y from
any _producer from fanuary I. 2000 lhrough July JO, 2014. Due 10 the recent
Senlemenis, the prior Sparboe Settlement ls amended to ndd to U1e Sparboe
Selllemenr Class direct purcha.so.s or Shell OS£$ and Egg Prod.ucts f,;om
March l, 2014 th.rough July 30. 2014, expanding !he Clas.s Period to mak� ii
comparable lo 1he more recent Settlement Classes.
What is this case a)>out?
Plaintiffs cluim that Oofcnd�n1$ CQOs'J)ired 10 limit lhc SUJ?ply of Shell Eggs
and Egg Products, which raised the price of Shell Eggs and Egg Products and.
therefore. violated lhc Sherman Antitrust Ac.t. a federal statute .that prohibits
agreements that unreasonably ,-.strain competition. l11e settling f>e(endants deny
-all of Plaintlfl);' allegations.
What do the Settlements. provide?
Undc.r the seulcmcnts. Plaintiffs will release all claims against Mid,ves1. NFC
and UEl'/tJSEM. Ln exchange. Midwest will pay $2.5 million: NFC will pay
$1 million; nnd UEP/USEM will puy $500.000. i11to a ,settlement fund for the
bene6t of the Cla.sses. Plaintiffs also will receive docurneJJts and' inforniation
1ha1 Pl�intim' nuomcys b<,lievc will aid in their Mnlysis and prosecution of
1his Action.
What does,the Sparboe Settlement provide?
There is no monetary relief under lhe Sparboe Settlement. Spa.rboe agreed
to pr1>Vide suhMantial and rmmediate coopenltion t.0 Plainli ffs, which the
Court already found conferred substnntlal benefits upon the Class. The. second
nmendmenl merely ccynfornt$ the Sp,irbO(> Cla.1$ tn the recent Settlemenl C10$SCS,

For Manufacturers
f.!
u

::,
o System Plast 2257 Series modular
plastic belt

2A.

Emerson's Power Transmission Solutions business
offers the System Plast 2257
Series side-flexing modular
plastic belt for unit handling.
The belt features a patent
pending universal design
that allows both left and right
turns, and S-curves. The Series 2257 belt is injection molded
with the new proprietary NG Evo thermoplastic or longwearing
XPG low-friction acetal. It is available in a 1 inch (25.4 mm)
pitch, in standard widths of 9 to 24 inches, with four different
clip styles to meet the retention requirements of the application.
Rated for a maximum working load of 450 lb., it is idea) for unit
handling applications where it can maintain product orientation
tbrough turns.
Emerson Industrial Automation
+l.800.626.2120
YfY I D , l,1111 l,ll11'1111 .om

What do I do now?
If you lire a Class Member your legal rights are affected, and you now have a
choice to make.
Participate in the Settlements: No action is required to remain part of U1e recent
Seulements or theamended SparboeSettlcmenL Ir the Courtgrants final approval
to the Settlements and the Second SpnrbocAmendment, 1hey will be binding upon
you and all other Cfoss Members. By remmoi.ng part or the Set.tlements, you wTIJ
give up any po1cntlaJ chum, that you n1ay have. against Midwest. NFC. IJEP/
USaM and Sparboe relating to the claims alleged in this lawsuit. You may hi!
eligible to rece.ivea setllement payment a.I. a future date.
A,:;k tu be •xd\ll!cli Ifyou wish to c�clude yourselffrom the Sparboe Senlemonl
ns ar)len.dcd (if you had .no pu.rchn$Cs before Murch I. :20 14) and/or the recent
Settlements and wish to Tctain your rights to pursue your•own lawsuit relating to
\he claims alleged in this lawsuit. you must fonnally exclude yourselr from the
Classes by sending a signed letter to the Claims Administrator postmarked on or
before March 6. 20 I 5.
Qbject: You may no1ify the Court 1ha1 you object to lhe recent Settlement$ and/
or Se<:ond Sparboe Amendment by malling a statement of your objectionts)
to the Courr. PlainulTs' Counsel. and Defense Counsel posm,arked by
March(i,20i5. Dciailedin�1ruction$Q1thow1oparticipa1e,nproururobjectnrconthe
settlement website.
Who represents you?
The Court appointed Stevun A, Asher or Wcin�l'-'in Kitchcnoff & Asher l.LC:
Michael D. Hnusfeld ofHausfeld LLP,Stanley D. Bernstein of Bemsteiu Liebhnrd
LLP, and Stephen D. Susman of Susman Oo<lfrey LLP ns Jnle,rim Co- Lead Class
Counsel. You do not have t() pdy 1hcm or nnyonc else 10 participate. You mny hire
your own lawyer at your own expense-.
When will the Court decide whether to approve the Settlements and/or the
Second Sparboe Amendment?
Al 9:30 a.tu. on May 6. 2015. at the United States District Court. James A. 'Byrne
Federal 0:,urthouse, 601 Market Strcei. Philadelpbia. PA 19106, lhc Court will
hold a hearing to determine the fairness ;md adequacy of the recent Set.tlemenl$
and die Second Sparboe Ame-odmen[. and consider any mofion for mt nward oJ'
al!t\rncys' foes and incentive awards :ind reimbursement of Ji1ig;,tion costs. You
may appear at 1he-hearing. but are not required to do so.
Please note that (be Court may change the date and/or tim.,of U1e Fairness Hearing.
Settlement Cl�ss membc;;; ar.: advised 10 check )lc,11w,eggprpducts:,tulcmcnt.c(ll))
J'or �ny updates.
How can I learn more?
This notice is only a summary.
W\Y\\f.eggpnx(uglsg¢ttlement.cq,n.

For

more

information,

www.eggproductssettlement.com

visit

Petfoodlndust
THE MOST COMPREHENSIVE GLOBAL

PETFOOD MANUFAcnJRING

NEWS DEUVERED TO YOUR INBOX EACH WEEK
• Respected industry information
• Breoking news
• Mobile-friendly format
Sign up today at:

www.Petfoodlndustry.com/Newsletterlisting.aspx

rATTGlOBAL
Wftl
I MEDIA •

Case 2:08-md-02002-GP Document 1144-6 Filed 03/20/15 Page 19 of 25

Case 2:08-md-02002-GP Document 1144-6 Filed 03/20/15 Page 20 of 25
Legal Notice

If you purchased Shell Eggs or Egg Protlucts produced in the
United States directly from any producer from
January 1, 2000 through July 30, 2014, you could be a
Class Member in a proposed class action settlement.
This legal notice is to infonn you of proposed Settlements between Plaintiffs and Defendants Midwest
Poultry Services, LP ("Midwest"), National Food Corporation ("NFC'), and United Egg Producers/
United States Egg Marketers ("UEP/USEM"), reached in the class action lawsuit, In re Processed
Egg Products Antitrust Litigation, Case No. 08-md-02002, pending in the United States District
Court for the Eastern District of Pennsylvania, and also to inform you of a second amendment to the
Sparboe Settlement.
Who is included in the Settlements & Second Sparboe Amendment?
The Settlement "Classes" include all persons and entities in the United States that purchased Shell
Eggs and Egg Products, in the United States directly from any producer from January 1 , 2000 through
July 30, 2014. Due to the recent Settlements, the prior Sparboe Settlement is amended to add to the
Sparboe Settlement Class direct purchases of Shell Eggs and Egg Products from March l , 2014 through
July 30, 2014, expanding the Class Period to make it comparable to the more recent Settlement Classes.
What is this case about?

Plaintiffs claim that Defendants conspired to limit the supply of Shell Eggs and Egg Products, which
raised the price of Shell Eggs and Egg Products and, therefore, violated the Sherman Antitrust Act, a
federal statute that prohibits agreements that unreasonably restrain competition. The settling Defendants
deny all of Plaintiffs' allegations.
What do the Settlements provide?

Under the settlements, Plaintiffs will release all claims against Midwest, NFC and UEP/USEM. In
exchange, Midwest will pay $2.5 million; NFC will pay $ 1 million; and UEP/USEM will pay $500,000,
into a settlement fund for the benefit of the Classes. Plaintiffs also will receive documents and
information that Plaintiffs' attorneys believe will aid in their analysis and prosecution of this Action.
What does the Sparboe Settlement provide?

There is no monetary relief under the Sparboe Settlement. Sparboe agreed to provide substantial and
immediate cooperation to Plaintiffs, which the Court already found conferred substantial benefits upon
the Class. The second amendment merely conforms the Sparboe Class to the recent Settlement Classes.
What do I do now?

If you are a Class Member your legal rights are affected, and you now have a choice to make.
Participate in the Settlements: No action is required to remain part of the recent Settlements or the

amended Sparboe Settlement. If the Comt grants final approval to the Settlements and the Second
Sparboe Amendment, they will be binding upon you and all other Class Members. By remaining part
of the Settlements, you will give up any potential claims that you may have against Midwest, NFC,
UEP/USEM and Sparboe relating to the claims alleged in this lawsuit. You may be eligible to receive a
settlement payment at a future date.

Ask to he excluded: If you wish to exclude yourself from the Sparboe Settlement as amended (if you
had no purchases before March l , 2014) and/or the recent Se!tlements and wish to retain your rights
to pursue your own lawsuit relating to the claims alleged in this lawsuit, you must formally exclude
yourself from the Classes by sending a signed letter to the Claims Administrator postmarked on or
before March 6, 2015.
Object: You may notify the Court that you object to the recent Settlements and/or Second Sparboe
Amendment by mailing a statement of your objection(s) to the Court, Plaintiffs' Counsel, and Defense
Counsel postmarked by March 6, 2015. Detailed instructions on how to participate, opt out or object are
on !he settlement website.
Who represents you?

The Court appointed Steven A. Asher of Weinstein Kitchenoff & Asher LLC; Michael D. Hausfeld of
Hausfeld LLP; Stanley D. Bernstein of Bernstein Liebhard LLP; and Stephen D. Susman of Susman
Godfrey LLP as Interim Co- Lead Class Counsel. You do not have to pay them or anyone else to
participate. You may hire your own lawyer at your own expense.
When will the Court decide whether to approve the Settlements and/or the Second Sparboe
Amendment?

At 9:30 a.m. on May 6, 2015, at the United States District Coun, James A. Byrne Federal Courthouse,
601 Market Street, Philadelphia, PA 1 9106, the Court will hold a hearing to determine the fairness and
adequacy of the recent Settlements and the Second Spurboe Amendment, and consider any motion for
an award of attorneys' fees and incentive awards and reimbursement of litigation costs. You may appear
at the hearing, but are not required to do so.
Please note that the Court may change the date and/or time _of the .Fairness Hearing. Settlement Class
members are advised to check www.e0gproductssettlement.com for any updates.
How can I learn more?

This notice is only a summary. For more information, visit www.eggproduct�settlement.com.
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producers and school districts understand
shared customers. "We look for ways to
increase dairy consumption, because we
know kids need dairy's nutrients for
growth and development," says Rusnak.
"This also helps our farmers and allows us
to continue to offer programs."
Rusnak offers just a few examples of
how research findings from the American
Dairy Association and Dairy Council
were applied successfully in school
nutrition operations:
• Kids like milk better in plastic
bottles than in cartons. The Council
connected local schools with a provider
who uses this kind of packaging.
• Kids love flavored milk, and want as
much variety as possible.
• Kids prefer yogurt smoothies to cupE-:
of yogurt. The Council offered grant
money to help area schools purchase
institutional-sized blenders to make
smoothies.
Rusnak also works to disseminate
research issued by various local anti
hunger groups. This information can help
school nutrition directors when trying to
make the case for change, such as the
expansion of school breakfast service.
Welcome a New Cenlury

Thr01.fghout its centennial year, NDC and
its regional dairy councils are planning
celebrations; these include a birthday bash
during June Dairy Month and some
special surprises at SNA's Annual
National Conference. And this 100th
anniversary is the perfect occasion for you
to reach out to your local dairy council,
make that connection and discover the
many opportunities it offers for training,
grants, research and resources.
After all, there's more to a centennial
than celebrating the organization's past,
says NDC's Erin Coffield: "We're going to
use the centennial as a milestone, and also
as the right time to paye a path forw.ar.d
into the next century. When we thi�k
about the next 100 years, we still see
in
children and youth front_and center
-·
eveiything we do." SN
Susan Davis Gryder is a freelance writer in Silver

Spring, Md. Photography by Photodisc/Thinkstock.
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Count
1
2
3
4
5
6

GCG No.
194
203
204
215
222
239

Primary
GCG No.
194
203
204
215
222
239

7
8
9
10

271
279
280
286

271
279
280
286

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

290
312
358
493
515
873
1003355
1015302
189
190
192
193
195
197
198
199
200
201
202
205
206
207
208
209
210
211
212
213
214
216
217
218
219
220
221
223
224
225
226
227

290
312
358
493
515
873
1003355
1015302
194
194
194
194
194
194
194
194
194
204
194
203
204
203
204
204
203
204
203
204
204
204
215
204
215
204
204
204
222
204
222
204

Name Address 1
KRAFT FOODS GLOBAL INC
NESTLE USA INC
THE KROGER CO.
THE KELLOGG COMPANY
GENERAL MILLS INC
SAFEWAY INC
WALGREEN CO.
CONOPCO INC
HY‐VEE, INC.
ALBERTSONS LLC
THE GREAT ATLANTIC & PACIFIC TEA
COMPANY
H.E. BUTT GROCERY COMPANY
MARSH SUPERMARKETS LLC
PUBLIX SUPER MARKETS, INC.
SUPERVALU INC
MCDONALD'S CORPORATION
GIANT EAGLE, INC.
K & K ISLAND PRIDE SUPERMARKET
KRAFT
KRAFT INC
KRAFT FOODS
KRAFT FOODS INC
KRAFT FOODS HOLDINGS INC
KRAFT FOODS MANUFACTURING INC
KRAFT FOODS NORTH AMERICA
KRAFT GENERAL FOODS
KRAFT GENERAL FOODS INC
KROGER
KRAFT NORTH AMERICA COMMERCIAL
NESTLE PREPARED FOODS CO
KROGER LIMITED PARTNERSHIP I
NESTLE PREPARED FOODS CO
KRGP INC.
KROGER TEXAS L.P.
NESTLE BUSINESS SERVICES
THE KROGER CO. OF MICHIGAN
DREYER'S GRAND ICE CREAM INC
CITY MARKET
DILLON
DILLON COMPANIES, INC.
KELLOGG USA, INC
FRED MEYER
KELLOGG NORTH AMERICA COMPANY
FRED MEYER, INC.
FRED MEYER JEWELERS, INC.
FMJ, INC.
GENERAL MILLS MARKETING INC
FRED MEYER STORES, INC.
GENERAL MILLS OPERATIONS INC
FRY'S

Name Field 2
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O WILLIAM BLECHMAN &
DOUGLAS PATTON
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER

City
CHICAGO
CHICAGO
MIAMI
CHICAGO
CHICAGO
MIAMI

State
IL
IL
FL
IL
IL
FL

MIAMI
MIAMI
MIAMI
MIAMI

FL
FL
FL
FL

C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O MARCUS & SHAPIRA LLP
DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O HAL B. MERCK
C/O MOIRA CAIN‐MANNIX
PO BOX 1782
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
SUCCESSOR TO CHEF AMERICA
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER

MIAMI
MIAMI
PITTSBURGH
CHICAGO
CHICAGO
OAK BROOK
PITTSBURGH
MARSHALL
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
MIAMI
CHICAGO
CHICAGO
MIAMI
CHICAGO
MIAMI
MIAMI
CHICAGO
MIAMI
CHICAGO
MIAMI
MIAMI
MIAMI
CHICAGO
MIAMI
CHICAGO
MIAMI
MIAMI
MIAMI
CHICAGO
MIAMI
CHICAGO
MIAMI

FL
FL
PA
IL
IL
IL
PA
MH
IL
IL
IL
IL
IL
IL
IL
IL
IL
FL
IL
IL
FL
IL
FL
FL
IL
FL
IL
FL
FL
FL
IL
FL
IL
FL
FL
FL
IL
FL
IL
FL
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51
52
53
54

228
229
230
231

222
204
204
204

55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104

232
233
234
235
236
237
238
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
272
273
274
275
276
277
278
281
282
283
284
285

204
204
204
204
204
239
204
204
239
204
239
204
204
239
204
239
204
239
204
239
204
239
204
239
204
239
204
204
239
239
204
239
204
239
204
239
271
239
239
271
239
271
239
239
280
280
279
279
286
279

GENERAL MILLS OPERATIONS, LLC
GERBES
HEALTHY OPTIONS, INC.
JAY C FOOD STORES
JUNIOR FOOD STORES OF WEST FLORIDA,
INC.
KESSEL
KESSEL FOOD MARKETS, INC.
KING SOOPERS
KWIK SHOP, INC.
SAFEWAY
LOAF 'N JUG
MINI MART
SAFEWAY FOOD & DRUG
MINI‐MART, INC.
CARR‐GOTTSTEIN FOODS CO
QFC
QUIK STOP
DOMINICK'S
QUIK STOP MARKETS, INC.
DOMINICK'S FINER FOODS LLC
FOOD 4 LESS
GENUARDI'S
FOOD 4 LESS HOLDINGS, INC.
GENUARDI'S FAMILY MARKETS LP
RALPHS
RANDALL'S
RALPHS GROCERY COMPANY
RANDALL'S FOOD & DRUGS LP
SMITH'S
TOM THUMB FOOD & DRUGS
SMITH'S FOOD & DRUG CENTERS, INC.
TOM THUMB
SIMON DAVID
VONS
TURKEY HILL
VONS GROCERY COMPANY
TURKEY HILL, L.P.
THE VONS COMPANIES INC
THGP CO., INC.
PAK N SAVE FOODS
WALGREEN
PAVILIONS
PAVILIONS PLACE
DUANE READE
JERSEYMAID MILK PRODUCTS
DUANE READE, INC.
EXTREME VALUE
EXTREME VALUE CENTERS
HY‐VEE
PERISHABLE DISTRIBUTORS OF IOWA,
ADOLPH'S LTD
ALATHIA US LIMITED
ALBERTSONS
BBJ PRODUCTS INC

C/O JENNER & BLOCK LLP
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER

CHICAGO
MIAMI
MIAMI
MIAMI

IL
FL
FL
FL

C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O DOUGLAS H. PATTON
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O DOUGLAS H. PATTON
C/O KENNY NACHWALTER
C/O DOUGLAS H. PATTON
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER

MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI

FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
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105
106
107
108
109
110
111
112
113
114
115

287
288
289
291
292
293
294
295
296
297
298

279
290
279
279
290
279
290
279
279
290
290

116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136

299
300
301
302
303
304
305
306
307
308
309
310
311
313
314
315
316
317
318
319
320

279
290
279
290
279
290
279
290
279
279
312
279
279
279
312
279
279
279
279
279
279

137
138
139
140
141
142
143

321
322
323
324
325
326
327

279
279
279
279
279
279
279

144
145

328
329

279
279

146
147
148
149
150
151
152
153
154
155

330
494
502
503
504
505
506
507
508
509

279
493
515
515
515
515
515
515
515
515

BEN & JERRY'S
A&P
BEN & JERRY'S FRANCHISING INC
BEN & JERRY'S GIFT CARD LLC
PATHMARK
BEN & JERRY'S HOMEMADE INC
PATHMARK STORES, INC.
BESTFOODS
BROOKE‐BOND INVESTMENTS INC
WALDBAUM'S
THE FOOD EMPORIUM
CHESEBROUGH PONDS
MANUFACTURING COMPANY
SUPER FRESH
CORE MARKETS INC
FARMER JACK
EMERALD MANUFACTURING CO
SAV‐A‐CENTER
LEVER
FOOD BASICS
LIPTON
LIPTON INDUSTRIES
H‐E‐B
MLT ACQUISTION CORP
SPECTRUM LAND COMPANY
TIGI LINEA CORP
CENTRAL MARKET
TIGI DE PUERTO RICO INC
UNATRAC US INC
UNILEVER
UNILEVER BESTFOODS
UNILEVER BESTFOODS ROBERTSONS
UNILEVER CAPITAL CORPORATION
UNILEVER ILLINOIS MANUFACTURING CO
LLC
UNILEVER HOME & PERSONAL CARE USA
UNILEVER HPC
UNILEVER HPCNA
UNILEVER NORTH AMERICA
UNILEVER SUPPLY CHAIN, INC
UNILEVER TRUMBULL HOLDINGS INC
UNILEVER TRUMBULL RESEARCH
SERVICES, INC
UNILEVER UNITED STATES INC
UNILEVER UNITED STATES FOUNDATION,
INC.
MORNING SONG LLC
ALBERTSON'S, INC
AMERICAN DRUG STORES, INC
AMERICAN STORES COMPANY
BRISTOL FARMS
JEWEL FOODS, INC
NEW ALBERTSON'S, INC
PREFERRED PRODUCTS, INC
SAVE‐A‐LOT FOOD STORES, LTD

C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER

MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI

FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL

C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
(HOLDINGS) LIMITED LLC
C/O KENNY NACHWALTER

MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI

FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL
FL

C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER
C/O KENNY NACHWALTER

MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI
MIAMI

FL
FL
FL
FL
FL
FL
FL

C/O KENNY NACHWALTER
C/O KENNY NACHWALTER

MIAMI
MIAMI

FL
FL

C/O KENNY NACHWALTER
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE

MIAMI
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO

FL
IL
IL
IL
IL
IL
IL
IL
IL
IL
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156
157
158
159
160
161
162
163
164
165
166

510
511
512
513
514
516
560
561
705
706
707

515
515
515
515
515
515
222
215
493
515
515

SCOTT'S FOOD STORES, INC
SHAWS SUPERMARKETS, INC.
SHOP‐N‐SAVE WAREHOUSE FOODS, INC
SHOPPERS FOOD WAREHOUSE CORP
SOUTHSTAR, LLC
W NEWELL & CO
GENERAL MILLS OPERATIONS LLC
KELLOGG COMPANY
PUBLIX SUPER MARKETS, INC.
ACME MARKETS, INC.
MORAN FOODS
AMERICAN PROCUREMENT & LOGISTICS
CO LLC
FF ACQUISITION LLC
NC&T SUPERMARKETS, INC.
RICHFOOD, INC.
SAVE‐A‐LOT TYLER GROUP, LLC
SUPER RITE FOODS, INC.
SUPERMARKET OPERATORS OF AMERICA,
INC.
SUPERVALU HOLDINGS, INC.
VALU VENTURES 2, INC.
SUPERVALU, INC.

167
168
169
170
171
172

709
710
711
712
713
714

515
515
515
515
515
515

173
174
175
176

715
716
717
718

515
515
515
515

177
178
179
180
181

738
759
760
761
762

1003355
358
358
358
358

182
183
184
185
186
187
188
189
190
191
192
193
194
195
196

763
764
765
766
767
768
769
872
874
875
876
877
878
1008360
1013675

358
358
358
358
358
358
358
515
358
1003355
1003355
194
203
1003355
515

RISER FOODS COMPANY
BUTTERFIELD FOODS, LLC
BF PROPERTY, LLC
CRYSTAL FOOD SERVICES, LLC
CF PROPERTY, LLC
CRYSTAL FOOD MANAGEMENT SERVICES,
LLC
CRYSTAL CAFE MANAGEMENT GROUP,
O'MALIA FOOD MARKETS, LLC
LOBILL FOODS, LLC
LB PROPERTY, LLC
A.L. ROSS & SONS, INC.
MARSH SUPERMARKETS OF ILLINOIS, INC.
AMERICAN DRUG STORES LLC
TOPCO ASSOCIATES, LLC
TOPCO ASSOCIATES, LLC
CONAGRA FOODS, INC.
KRAFT FOODS GLOBAL, INC.
NESTLE USA, INC.
GIANT EAGLE MARKETS INC‐PITTSBURGH
JEWEL FOOD STORES

197

7285882

515

SUPERVALU, INC.

C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
ONE GENERAL MILLS BLVD
ONE KELLOGG SQUARE
3300 PUBLIX CORPORATE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE

CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
MINNEAPOLIS
BATTLE CREEK
LAKELAND
CHICAGO
CHICAGO

IL
IL
IL
IL
IL
IL
MN
MI
FL
IL
IL

C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE

CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO
CHICAGO

IL
IL
IL
IL
IL
IL

C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
C/O DAVID P. GERMAINE
7075 FLYING CLOUD DRIVE
TRADING AS AMERICAN
SEAWAY FOODS
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP

CHICAGO
CHICAGO
CHICAGO
EDEN PRAIRIE

IL
IL
IL
MN

PITTSBURGH
PITTSBURGH
PITTSBURGH
PITTSBURGH
PITTSBURGH

PA
PA
PA
PA
PA

PITTSBURGH
PITTSBURGH
PITTSBURGH
PITTSBURGH
PITTSBURGH
PITTSBURGH
PITTSBURGH
CHICAGO
PITTSBURGH
PITTSBURGH
PITTSBURGH
NORTHFIELD
GLENDALE
PITTSBURGH
CHICAGO

PA
PA
PA
PA
PA
PA
PA
IL
PA
PA
PA
IL
CA
PA
IL

CHICAGO

IL

C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O MARCUS & SHAPIRA LLP
C/O DAVID P. GERMAINE
MARSH SUPERMARKETS, LLC
GIANT EAGLE, INC.
C/O MARCUS & SHAPIRA LLP
THREE LAKES DRIVE
800 NORTH BRAND
101 KAPPA DR
C/O DAVID P. GERMAINE
C/O THE VANEK, VICKERS &
MASINI, P.C.
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UNITED STATES DISTRICT COURT
IN THE EASTERN DISTRICT OF PENNSYLVANIA
IN RE: PROCESSED EGG PRODUCTS :
ANTITRUST LITIGATION
:
:
:
THIS DOCUMENT APPLIES TO
:
DIRECT PURCHASER ACTIONS
:
:

MDL No. 2002
Case No: 08-md-02002

[PROPOSED] ORDER GRANTING FINAL APPROVAL OF THE CLASS
ACTION SETTLEMENTS BETWEEN DIRECT PURCHASER PLAINTIFFS
AND (1) DEFENDANT MIDWEST POULTRY SERVICES, LP, (2)
DEFENDANT NATIONAL FOOD CORPORATION, AND (3) DEFENDANTS
UNITED EGG PRODUCERS AND UNITED STATES EGG MARKETERS
AND NOW, this ____ day of ___________, 2015, upon consideration of the Motion for
Final Approval of the Class Action Settlements Between Plaintiffs and (1) Defendant Midwest
Poultry Services, LP (“MPS”), (2) Defendant National Food Corporation (“NFC”), and (3)
Defendants United Egg Producers (“UEP”) and United States Egg Marketers (“USEM”), and
following a final fairness hearing, in accordance with Federal Rule of Civil Procedure 23, it is
hereby ORDERED that the Motion is GRANTED as outlined in this Order and the
accompanying Memorandum.
Based on the Court’s review of the proposed Settlement Agreements, the entire record of
this case, and having conducted a final fairness hearing, the Court determines as follows:
1.

The Court has jurisdiction over the subject matter of this action.

2.

Terms used in this Order that are defined in the Settlement Agreements, unless

otherwise defined herein, have the same meanings in this Order as in the Settlement Agreements.
3.

The following Settlement Class, which is utilized in all three Settlement

Agreements and was conditionally certified in the Court’s Order granting preliminary approval
of the Settlements, is certified for settlement purposes only as follows:

Case 2:08-md-02002-GP Document 1144-7 Filed 03/20/15 Page 2 of 4

All persons and entities that purchased Shell Eggs and Egg Products in the United
States directly from any Producer, including any Defendant, during the Class
Period from January 1, 2000 through the date on which the Court enters an order
preliminarily approving the Agreement and certifying a Class for Settlement
purposes.
a) Shell Egg SubClass
All individuals and entities that purchased Shell Eggs in the United
States directly from any Producer, including any Defendant, during
the Class Period from January 1, 2000 through the date on which
the Court enters an order preliminarily approving the Agreement
and certifying a Class for Settlement purposes.
b) Egg Products SubClass
All individuals and entities that purchased Egg Products produced
from Shell Eggs in the United States directly from any Producer,
including any Defendant, during the Class Period from January 1,
2000 through the date on which the Court enters an order
preliminarily approving the Agreement and certifying a Class for
Settlement purposes.
Excluded from the Class and SubClasses are Defendants, Other Settling
Defendants, and producers, and the parents, subsidiaries and affiliates of
Defendants, Other Settling Defendants, and Producers, all government entities, as
well as the Court and staff to whom this case is assigned, and any member of the
Court’s or staff’s immediate family.
4.

The Court finds, as discussed more thoroughly in the accompanying

Memorandum, that the Settlement Class satisfies the applicable prerequisites for class action
treatment under Rules 23(a) and (b) of the Federal Rules of Civil Procedure. The Settlement
Class is adequately defined and ascertainable. The Settlement Class is so numerous that joinder
of all members is not practicable, there are questions of law and fact common to the Settlement
Class, the claims of the Class Representatives are typical of the claims of the Settlement Class,
and the Class Representatives will fairly and adequately protect the interests of the Settlement
Class. For purposes of the Settlements, questions of law and fact common to the members of the
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Settlement Class predominate over any questions affecting only individual members, and a class
action is superior to other available methods for the fair and efficient adjudication of the
controversy.
5.

Notice of the Settlement Agreements to the Settlement Class required by Rule

23(e) of the Federal Rules of Civil Procedure has been provided in accordance with the Court’s
Order granting preliminary approval of the Settlements and notice of the Settlements, and such
Notice has been given in an adequate and sufficient manner; constitutes the best notice
practicable under the circumstances; and satisfies Federal Rules of Civil Procedure 23(c)(2)(B)
and 23(e) and due process.
6.

Defendants have filed notification of the Settlements with the appropriate federal

and state officials pursuant to the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. §
1715.
7.

As discussed more thoroughly in the accompanying Memorandum, the Court

finds that the Settlement Agreements are sufficiently fair, reasonable and adequate to the
Settlement Class pursuant to Federal Rule of Civil Procedure 23(e). Specifically, the Court finds
that the Settlements meet the standard for an initial presumption of fairness. Additionally, the
Court’s analysis of the factors set forth in Girsh v. Jepson, 521 F.2d 153 (3d Cir. 1975), and
factors set forth in In re Prudential Insurance Co. American Sales Practice Litigation Agent
Actions, 148 F.3d 283 (3d Cir. 1998), as appropriate, leads to the conclusion that the relevant
considerations weigh in favor of finding the Settlements are fair, reasonable and adequate under
Federal Rule of Civil Procedure 23(e).
8.

The Settlement Agreements are finally approved pursuant to Federal Rule of Civil

Procedure 23(e) as fair, reasonable, and adequate, and the parties are directed to consummate the
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Settlement Agreements in accordance with their terms.
9.

The United States District Court for the Eastern District of Pennsylvania shall

retain jurisdiction over the implementation, enforcement, and performance of the Settlement
Agreements, and shall have exclusive jurisdiction over any suit, action, motion, proceeding, or
dispute arising out of or relating to the Settlement Agreements or the applicability of the
Settlement Agreements that cannot be resolved by negotiation and agreement by Plaintiffs and
MPS, NFC, UEP, or USEM. The Settlement Agreements shall be governed by and interpreted
according to the substantive laws of the Commonwealth of Pennsylvania without regard to its
choice of law or conflict of laws principles. MPS, NFC, UEP, and USEM shall submit to the
jurisdiction in the Eastern District of Pennsylvania only for the purposes of their respective
Settlement Agreement and the implementation, enforcement and performance thereof.
Defendants otherwise retains all defenses to the Court’s exercise of personal jurisdiction over
them.
BY THE COURT:

______________________
GENE E.K. PRATTER
United States District Judge
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